Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


5J^ 


THE 


LAW  OF  PLEADING 


CIVIL  ACTIONS  AND  DEFENSES 

UNDER  THE  CODE 


AUBO  FRACmCB  IN 


•  •     • '  • 


•  •  ■      •         a    ^« 

•    •    •       •      a^ 


•       .  «  M 


APPEAL"  AND  ERllOR 


WITH 


NUMEROUS  FORMS  AND  PRECEDENTS 

(WITH  SPECIAL  BEFEBENCE  TO  THE  OHIO  OOD^ 


EDGAR  B^INKEAD 


(SECOND  EDITION) 


VOLUME  I 


CmCTTN^TI 

W.  H.  AlfDERSOTTXND  COMPANY 

190S 


»     •  • ,  •         • 

•  •  •  •  •  •      • 

•  •  •  •  •  •    « 

•  «   %  •     •  • 


*         •  »  fc    - 

.     •       •  • 


322206 

GOPTBIGHT,  1894» 
BY 

W.  a  ANDERSON  AND  COMPANY. 


OOPTBIOHT,  1898, 
BY- 

W.  a  ANDEKSON  AND  GOBfPANT. 


PREFACE  TO  SECOND  EDITION. 


In  preparing  the  second  revised  edition  of  this  work  the  en- 
tire text  has  been  gone  over  and  all  new  cases  added.  The  first 
ten  chapters,  which  were  intended  in  the  first  edition  to  be  a 
concise  general  treatment  of  the  subject,  have  been  almost  entirely 
rewritten,  and  much  new  matter^sections  and  chapters — ^have 
been  added.  It  covers  the  entire  field  of  general  principles  of 
Pleading  and  Procedure,  other  than  Trial  Practice^  in  a  com- 
plete, concise,  and  historical  manner.  H  is  not  a  mere  com- 
pilation of  principles  and  rules  of  pleading  as  deduced  from  the 
cases,  but  a  philosophical  treatment  in  many  instances  as  well. 

New  matter  has  also  been  added  in  the  chapters  on  special 
subjects,  and  the  forms  revised. 

£•  B.  £l. 

GoLuifBUB,  Ohio, 
Augast,  1808. 
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PREFACE  TO  FIRST  EDITION. 


In  introdncing  this  work  the  writer  has  no  apology  to 
offer,  except  that  members  of  the  bar  have  frequently  sug- 
gested the  need  of  a  new  book  on  pleading.  The  subject 
is  one  of  the  most  important  in  the  whole  category  of  the 
law,  and  yet  the  actual  preparation  of  pleadings  is  not  always 
attended  with  that  care  and  technical  precision  so  essential. 

In  this  age  of  experience  and  practice  under  the  code, 
the  profession  generally  being  of  the  opinion  that  it  is  a 
model  system  in  all  respects,  it  is  unnecessary  to  say  anv- 
thing  in  its  behalf.  It  stands  out  as  one  of  those  great 
reforms  peculiar  to  the  American  people.  The  memory  of 
the  late  distinguished  jurist  so  largely  instrumental  in  the 
promulgation  of  the  first  code  will  live  as  long  as  the  code 
system  prevails,  while  its  denunciation  by  those  wedded  to 
the  old  system  is  now  forgotten.  The  principles  of  the 
common-law  system  were  only  moulded  into  simpler  and 
more  convenient  form.  No  inconvenience  has  been  experi- 
enced in  the  practical  operation  of  the  code  system,  except 
in  the  proper  and  more  desirable  mode  of  trial  where  legal 
and  equitable  causes  of  action  have  been  united.  The  rules 
and  principles  were  not  materially  modified.  Ohanges,  how- 
ever, must  always  be  made  as  time  passes,  and  new  princi- 
ples of  law  must  be  formulated  to  keep  pace  with  the  rapid 
advancement  of  civilization,  and  old  principles  more  clearly 
defined  by  later  decisions.  Hence  new  rules  and  principles 
of  pleading  must  necessarily  be  established.  This  alone  justi- 
fies a  new  work  on  pleading  embodying  the  later  adjudica- 
tions on  the  subject.  v 


Yl  PBEFACE. 

In  attempting  to  supply  the  needs  of  the  profession,  the 
writer  has  proceeded  npon  the  theory  that  it  is  not  so  mach 
the  theoretical  or  indiyidnal  discussion  of  principles  of  plead- 
ing that  is  desired  as  the  dose,  careful  and  thorough  collec- 
tion of  rules  and  principles  deduced  from  decisions  old  and 
new,  supported  by  authority,  systematically  and  conveniently 
arranged  for  reliable,  ready  reference. 

The  writer  has  long  entertained  the  opinion  that  in  the 
present  age  the  busy  lawyer  will  disregard  the  personal  views 
or  theoretical  discussion  of  a  text-writer,  unless  the  author- 
ity is  cited  upon  which  it  is  based,  and  is  in  fact  the  reason- 
ing of  courts.  The  different  states  have  advanced  in  years, 
and  have  accumulated  a  mass  of  law,  and  the  busy  practi- 
tioner needs  this  briefly  and  logically  collated.  An  author 
who  does  this  is  performing  the  true  mission  of  his  calling 
and  rendering  service  to  his  profession.  His  duty  is  to  for- 
mulate the  law  as  disclosed  from  the  chaos  of  cases,  setting 
forth  inaccuracies,  pointing  out  conflicting  rules  and  princ' 
pies,  not  omitting  personal  discussion  and  opinion  when  nec- 
essary to  accomplish  this  result. 

Adopting  this  plan,  the  writer  has  endeavored  to  prepare 
this  work  for  practical  every-day  use.  It  has  been  the  aim 
to  present  in  the  first  ten  chapters  all  the  general  principles 
of  pleading  in  actions  and  defenses  under  the  code  which 
are  applicable  alike  to  particular  actions  or  subjects.  In  sub- 
sequent chapters  the  subjects  have  been  taken  up  in  alpha- 
betical order,  completing  each  subject  in  one  chapter,  believing 
this  to  be  more  convenient  than  to  refer  the  reader  to  another 
portion  of  the  book  for  any  part  of  a  subject.  The  eighty- 
two  particular  actions  or  subjects  have  been  thus  treated. 
In  the  text  preceding  the  forms  in  the  particular  actions, 
the  manner  of  pleading  is  pointed  out. 

The  work  is  closed  with  two  chapters  on  Appeal  and  Error, 
embracing  the  practice  in  appeal  in  all  its  phases  and  the 
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practice  in  error  in  all  courts  having  jarisdtction  in  error. 
These  8at)ject8  varying  in  different  states,  the  treatment  is 
largely  confined  to  Ohio. 

In  many  instances  the  region  of  pleading  has  been  de- 
parted from,  and  general  rules  of  law  and  rights  of  individ- 
uals outlined  where  it  seemed  advisable  to  an  understanding 
of  the  correct  mode  of  pleading  in  the  particular  case ;  and 
in  the  citation  of  authority  throughout,  all  available  sources 
have  been  explored,  particularly  of  those  states  whose  codes 
are  similar.  The  decisions  of  courts  of  inferior  jurisdiction 
are  appropriately  used  because  of  the  fact  that  many  ques- 
tions there  decided  do  not  go  to  the  higher  court 

The  work  is  founded  upon  the  Ohio  Oode,  and  its  provis- 
ions, as  well  as  statutes  not  strictly  part  of  the  Oode,  are 
freely  inserted,  though  not  always  with  verbal  accuracy.  In 
many  instances  it  seemed  more  desirable  to  state  the  sub- 
stance so  long  as  the  meaning  was  not  mistaken  or  destroyed. 
While  the  book  is  based  upon  thp  Ohio  Oode,  authorities 
have  been  cited  from  all  code  states,  and  the  general  rules 
and  principles  of  pleading  applicable  in  code  states  have 
been  fully  discussed  throughout. 

Great  care  has  been  taken  in  the  collection  of  forms  and 
precedents,  the  aim  having  been  to  avoid  the  beaten  path  of 
set  forms  as  much  as  possible.  To  this  end  diligence  has  been 
exercised  in  obtaining  forms  from  cases  which  have  reached 
the  court  of  last  resort,  from  the  reports,  and  from  other 
cases,  in  many  instances  citing  the  case  from  which  they  were 
taken.  Many  members  of  the  profession  assert  that  they  do 
not  follow  forms ;  yet  they  are  frequently  of  assistance  as  a 
guide,  and  convenient  to  follow  in  a  general  way  to  aid  in 
drafting  pleadings.  In  some  cases  special  allegations  in 
forms  have  been  separately  indexed,  thus  seeking  to  make 
them  more  useful,  as  special  averments  may  frequently  be 
iised  when  the  whole  form  cannot. 
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The  references  in  the  index  are  to  pages  principally,  un- 
less the  sectional  reference  is  indicated  by  the  character. 
This  plan  was  adopted  because  of  the  length  of  many  sec- 
tions ;  but  a  preference  for  sectional  references  is  the  reason 
for  the  mode  adopted. 

Oare  has  been  exercised  to  detect  errors  in  citations  and 
other  inaccuracies,  but  they  may  appear.  Knowing  that  it 
is  easier  to  tear  down  than  to  build,  and  that  there  is  great 
opportunity  to  err  in  the  citation  of  so  large  a  number  of 
cases,  the  examiner's  indulgence  is  assumed. 

Several  gentlemen  have  rendered  valuable  assistance  in 
the  preparation  of  the  work.  Grateful  acknowledgment  is 
made  to  Paul  Jones,  Esq.,  of  the  Oolumbus,  Ohio,  bar  for 
the  chapter  on  Municipal  Corporations ;  to  W.  O.  Way,  Esq., 
of  the  Marietta,  Ohio,  bar,  for  valuable  assistance  in  the 
preparation  of  the  chapter  on  Demurrer ;  and  to  Judge  D.  F. 
Pugh  and  Ool.  J.  T.  Holmes,  of  Oolumbus,  Ohio,  for  advice 
and  counsel  during  the  progress  of  the  work. 

« 

With  these  introductory  remarks  the  work  is  submitted 
to  the  profession,  with  the  earnest  hope  that  the  writer's 
efforts  may,  in  a  measure,  be  appreciated  and  found  of  yalue. 

Edgax  B.  Einxbad. 

COLUMBUB^  OmOb 

October,  1804 
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See.  a.  Importanee  of  hlstorieal  knowledge  of  plead- 
InflT— The  eommon-Iaw  and  eode  systems.— No  one  can  ex- 
pect to  gain  an  accurate  knowledge  of  pleading  without  having 
first  made  a  thorough  and  minute  comparative  historical  study  of 
the  Old  and  the  New  procedure — the  common  law  and  the  code. 
The  knowledge  to  be  thus  gained  is  invaluable,  and  the  process 
and  results  in  this  line  of  study  resemble  the  rules  of  statutory 
oonstmction.  In  construing  a  statute  recourse  must  be  had  to  the 
old  statute,  and  the  objects  sought  to  be  attained  by  the  amended 
one.  And  so  with  the  construction  of  a  statute  which  abrogates  or 
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modifies  common-law  rales,  recourse  must  be  had  to  the  common 
law  and  a  comparison  made  in  order  to  fiscertain  the  meaning  of 
the  statute.  Our  codes  either  repudiate  or  modify  the  common- 
law  procedure.  We  are  able  to  better  understand  the  code  when, 
by  a  comparison  between  the  common  law  and  the  code,  the 
object  of  the  change  is  made  apparent.  Again,  a  study  of  the 
common-law  system  is  necessary  because  we  have  not  abrogated 
all  of  the  rules  prevailing  thei^cfii/ider.  This  course  of  study  is 
not  alone  necessary  and  be^enV^  io  the  student,  but  knowledge 
of  the  principles  thys  H^tjiiiired  *should  be  a  familiar  book  to  the 
well-educated  prActitifotfef.  The  lawyer  who  has  thoroughly 
mastered  the  iwo*o;^stem3  of  procedure  will  constantly  find  it  of 
great  plr^tfeal  'advantage  to  him.  A  lawyer  who  is  thoroughly 
.iie(ix^Hsjr-Vith  the  code,  and  who  appreciates  its  spirit,  must  cer- 
:-.  'Mhily  recognize  the  reason  and  logic  of  the  common-law  system. 
A.  ";  •  '•  'The  eminent  jurist,  Judge  Cooley,  said :  "After  a  trial  of  the  code 
system  for  many  years  its  friends  must  confess  that  there  is  some- 
thing more  than  mere  form  in  the  old  system  of  pleading,  and 
that  the  lawyer  who  has  learned  to  state  his  case  in  logical  man- 
ner, after  the  rules  laid  down  by  Stephen  and  Gould,  is  better 
prepared  to  draw  a  pleading  under  the  code  which  will  stand  the 
test  on  demurrer  than  the  man  who,  without  that  training,  un- 
dertakes to  tell  his  story  to  the  court  as  he  might  tell  it  to  a 
neighbor,  but  who,  never  having  accustomed  himself  to  a  strict 
and  logical  presentation  of  the  precise  facts  which  constitute  the 
legal  defense,  is  in  danger  of  stating  so  much  or  so  little,  or  of 
presenting  the  facts  so  inaccurately  as  to  leave  his  rights  in  doubt 
on  his  own  showing.  Let  the  common-law  rules  be  mastered, 
and  the  work  under  the  code  will  prove  easy  and  simple,  and  it 
will  speedily  be  seen  that  no  time  has  been  lost  or  labor  wasted 
in  coming  to  the  new  practice  by  the  old  road." 

Sec.  b.    A  study  of  the  development  of  the  system  of 

pleading. — A  study  of  the  development  of  the  system  of  pleading 
and  procedure  is  most  interesting  and  instructive,  and  should  not 
be  neglected  by  anyone.  The  changes  made  from  time  to  time  in 
the  history  of  the  subject  were  made  necessary  by  the  develop- 
ment of  substantive  law  which  advanced  to  keep  pace  with  the 
rapid  strides  of  an  enlightened  civilization.  Substantive  law  had 
to  grow  to  keep  up  with  the  times,  and  if  it  could  not  be  im- 
proved and  nioulded  into  new  form,  or  if  new  principles  could 
not  be  established,  through  the  forms  of  procedure  in  existence 
at  the  time,  then  it  became  necessary  to  repair  the  machinery  of 
legal  procedure. 
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Sec.  c.  Stndy  of  development  of  pleading:  continued- 
Some  of  the  causes  leading  to  a  change  in  pleading  and 
procedure— Development  of  substantive  law.— One  of  the 

first  causes  which  we  may  say  led  to  the  change  from  the  common 
law  to  the  code  was  the  inability  of  the  old  system  of  procedure  to 
keep  paoe  with  the  development  of  substantive  law.  The  principles 
which  ought  to  have  been  applied  to  the  new  things  as  they  arose 
with  the  progress  of  civilization  could  not  be  enunciated  because 
the  machinery  of  the  law  was  so  far  behind  or  out  of  date  or  in- 
adequatOy  that  the  rights  of  parties  could  not  find  their  way  into 
court.  In  the  early  common  law,  if  one  sufiered  an  injury  indi- 
rectly from  a  trespass,  there  was  no  remedy  because  there  was  no 
form  of  action  adapted  to  remedy  such  a  wrong.  So  the  now  very 
important  branch  of  substantive  law  known  as  Non-Contract 
Law,  or  the  Law  of  Implied  Contracts,  remained  undeveloped 
until  by  the  influences  of  equity  the  common-law  procedure  was 
repaired  by  the  addition  of  the  action  of  assumpsit. 

See.  d.  Study  of  development  of  pleading  continued- 
Early  influence  of  equity  upon  common-law  procedure- 
Resulting  in  addition  of  new  writs  and  forms  of  action.— 

The  ancient  common-law  actions  were  real  and  personal,  the  latter 
consisting  only  of  Debt,  Covenant,  Trespass,  Detinue  and  Be- 
plevin.  These  were  very  inadequate;  no  action  could  be  brought 
upon  a  contract  unless  it  was  under  seal,  or  unless  it  created  a 
debt  of  a  certain  amount.  There  could  be  no  redress  for  a  wrong 
against  person  or  property  unless  it  was  accompanied  with  vio- 
lence remedied  in  the  action  of  trespass. 

Thereui>on  an  act  of  Parliament  was  passed  which  authorized 
the  Chancery  Clerks  to  invent  new  forms  of  writs  to  meet  new 
conditions  of  fact,  so  that  rights  could  be  remedied  that  were 
without  any  means  of  redress.  This  resulted  in  the  creation  of 
the  Actions  of  Case,  Trover  and  Assumpsit.  This  reform  was 
brought  about  through  the  influence  of  equity,  and  the  new 
actions  were  far-reaching  in  their  effect. 

Sec.  e.    Study  of  development  of  pleading  continued— 

The  legal  flctions. — The  legal  fictions  of  the  common-law  actions 
so  contrary  to  reason,  was  another  objection  to  the  common  law 
and  reason  for  a  change.  We  can  not  object  to  the  fiction  of  the 
implied  promise  in  assumpsit  as  the  fiction  of  the  implied  prom- 
ise is  still  retained  in  the  law  of  contract  and  in  non-contract 
law.  But  we  see  no  good  reason  for  having  an  action  of  assumpsit 
for  unsealed  instruments,  nor  an  action  of  covenant  for  sealed 
instruments.    And  the  fiction  that  a  person  has  lost  goods  and 
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another  has  found  them  and  converted  them  to  his  own  use — 
necessary  to  sustain  trover,  is  repugnant  to  logic.  Still  worse  was 
the  use  of  fictions  in  the  action  of  ejectment,  where  the  entry, 
the  lease,  the  ouster,  the  nominal  plaintiff,  and  the  nominal  de- 
fendant were  all  feigned.^  The  actions,  some  of  them  required 
a  great  deal  of  formality,  falsehood  and  fiction  in  the  statement 
of  the  case.  It  was  necessary  to  state  a  falsehood  in  order  to  re- 
cover. These  fictions  were  discarded  when  the  forms  of  action 
were  abolished.^  * 

Sec.  f.  Study  of  development  of  pleading  continued— 
Separation  between  courts  of  law  and  equity.— One  of  the 

chief  objections  to  the  old  procedure  was  the  existence  of  separate 
and  distinct  courts  for  the  administration  of  law  and  equity.  The 
very  nature  of  equity  would  seem  to  show  that  it  was  never  in- 
tended to  have  two  separate  and  independent  systems  of  pro- 
cedure. Equity,  as  we  are  well  aware,  arose  on  account  of  the 
defects  of  the  common  law.  "It  is  not  an  original,  independent 
system,  but  amendatory  and  corrective  of  an  old  one."  The  only 
inconvenience  experienced  by  having  two  forms  of  procedure  in 
two  courts  was  on  account  of  form  alone,  and  not  because  of  sub- 
stance. If  a  wrong  form  of  action  was  adopted  the  error  was 
fatal,  however  clearly  the  facts  stated  would  entitle  the  party  to 
some  redress.  If  the  facts  stated  in  the  declaration  would  have 
entitled  the  plaintiff  to  equitable  relief  but  his  action  was  insti- 
tuted in  a  court  of  law,  it  was  fatal;  he  could  not  then  as  now 
have  whatever  relief  he  is  entitled  to  without  regard  to  the  form  of 
the  action  or  the  prayer,  but  had  to  begin  a  new  action  in  a  differ- 
ent court.  Under  the  present  procedure  if  plaintiff  shows  facts 
sufficient  to  entitle  him  to  relief,  either  legal  or  equitable,  he  can 
have  it  without  regard  to  the  form  of  his  action  as  shown  by  his 
prayer.  The  prayer  in  such  case  will  be  disregarded  and  the 
appropriate  relief  granted.  This  may  readily  be  done  because 
the  facts  are  stated  and  the  same  court  may  administer  law  and 
equity  as  the  case  may  require. 

Still  another  very  serious  objection  to  the  old  system  was  that 
it  so  frequently  required  more  than  one  suit  to  settle  controversies 
between  parties,  which  might  just  as  well  have  been  settled  in 
one.  A  legal  defense  could  not  be  interposed  to  an  equitable 
action,  nor  an  equitable  defense  to  a  legal  action,  but  the  legal  or 
equitable  action  must  proceed  to  final  termination,  and  the  party 
with  the  legal  or  equitable  defense  had  to  resort  to  an  independent 

'  Hepburn,  Devel.  of  Pig.,  sec.  25. 

•R.  8.,  sec.  4973.     See  full  diBCuasioii  of  Fictions  in  Hepbum^s  Hiat. 
Devel.  of  the  Code,  sees.  26,  27. 
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suit  in  another  court  in  order  to  establish  his  claim,  which  might 
just  as  well  and  better  have  been  established  in  the  one  suit.  The 
unison  of  the  two  systems  into  one,  enabling  a  defendant  to  set 
up  as  many  defenses  as  he  may  have,  whether  legal  or  equitable, 
avoided  a  multiplicity  of  suits,  saved  costs  and  trouble  to  litigants. 

The  change  made  was  only  of  form,  the  distinction  between 
law  and  equity  remaining  as  it  was,  but  both  to  be  administered 
by  one  court.  The  walls  separating  the  two  jurisdictions  were 
merely  broken  down  and  the  two  systems  simplified  and  moulded 
into  one.  I  can  not  agree  with  the  eminent  author  who  says 
that  if  the  *' fundamental  principle  introduced  by  the  codes  be 
honestly  followed  to  its  logical  results,  if  its  spirit  be  faithfully 
accepted  as  the  true  and  only  guide  in  the  work  of  constructing 
a  system  of  practical  rules  for  the  bench  and  bar,  there  should  be 
no  such  distinctive  names  used  in  legal  terminology  as  '  legal 
action'  and  'equitable  action,'  certainly  no  'action  at  law 'or 
*suit  in  equity,'  since  with  strict  accuracy  of  expression  no  action 
can  be  considered  in  itself  as  either  legal  or  equitable."  ^ 

The  distinction  between  law  and  equity  is  as  immutable  as  the 
hills  and  rocks,  the  only  change  being  that  they  are  administered 
through  the  same  channel.  The  language  of  the  Ohio  Code 
Commissioners'  report  more  clearly  expresses  what  was  done ;  it 
is  given  in  the  note.^ 


'  Pomeroy's  Code  Rem.,  sec.  36. 

*  "  It  is  not  meant  to  do  more  than 
abolish  the  distinction  between  ac- 
tions at  law  and  snits  in  equity.  It 
is  not  meant  to  impair  or  affect 
rights,  as  heretofore  recognized,  or 
io  lessen  the  extent  of  relief  hereto- 
fore granted,  bat  to  grant  just  as 
mach  as  before,  only  requiring  that 
all  relief,  legal  and  equitable,  for- 
merly sought  by  the  various  actions 
at  law  and  snits  in  equity,  shall 
hereafter  be  songht  by  commencing 
every  suit  for  it  in  the  same  way. 
The  entire  mass  of  remedial  justice, 
all  that  portion  of  it  which  has  been 
administered  in  courts  of  law,  and 
all  that  portion  of  it  which  has  been 
administered  in  courts  of  chancery 
will  remain,  but  be  administered  by 
a  different  mode  of  procedure.  The 
common  law  will  be  as  then,  and  so 
of  equity.     They  will  continue  to 


stand  to  each  other  in  the  same  re- 
lations, and  their  peculiar  relief  will 
be  invoked  in  the  same  cases  as  be- 
fore. In  a  word,  the  proposition  to 
abolish  the  distinction  between  ac- 
tions at  law  and  suits  in  equity  does 
not  affect  the  principles  of  law  and 
equity,  and  only  changes  a  part  of 
the  machine  heretofore  used  in  ad- 
ministering them."  Code  Com.  Hep. 
7,  8.  See  Pomeroy's  Code  Rem.,  sec. 
108  and  notes.  In  a  recent  case.  In- 
graham,  J.,  in  Taplitz  v.  Bauer,  49 
N.  Y.  S.  840,  said :  "  Since  the  con- 
solidation of  the  courts  of  equity 
and  law  in  one  court  the  distinction 
between  actions  in  equity  and  ac- 
tions at  law  has  been  uniformly 
maintained,  and,  although  both  ac- 
tions are  tried  in  the  same  court, 
the  methods  of  trial  are  as  distinct 
as  before  the  consolidation." 
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Whether  a  case  is  one  in  equity  or  at  law  does  not  depend  upon 
the  understanding  of  parties  or  of  the  trial  court,  nor  even  upon 
the  form  of  the  judgment  rendered,  hut  upon  the  nature  of  the 
action  as  shown  by  the  pleadings.^ 

Sec.  g.  The  forms  of  action.— When  the  code  was  enacted 
there  were  in  Ohio  ten  actions  at  law  and  one  for  chancery  cases. 
Each  action  had  its  own  form  of  declaration,  differing  from  every 
other  in  the  commencement,  in  the  conclusion,  and  in  the  allega- 
tions throughout.^  One  form — the  civil  action — was  substituted 
for  all  these.  It  has  been  declared  that  all  the  old  actions  still 
exist  in  substance,  with  simply  the  loss  of  their  names.  It  is  the 
author's  opinion  that  this  is  very  largely  true.  The  rights  and 
liabilities  of  parties,  legal  and  equitable,  as  distinguished  from 
the  mode  of  procedure,  remain  the  same  since,  as  before,  the  adop- 
tion of  the  code.^ 

The  names  of  some  of  the  old  actions,  if  we  are  thoroughly  fa- 
miliar with  them,  more  aptly  express  our  ideas  of  the  form  or 
kind  of  action  in  question,  but  when  we  use  the  name  we  have 
reference  only  to  the  cause  of  action  and  the  rights  and  liabili- 
ties of  the  parties  as  they  now  exist. 

For  example,  if  the  action  be  upon  an  implied  contract,  in- 
stead of  saying  that  it  is  an  action  upon  an  implied  contract,  we 
may  say  that  it  is  an  action  of  (MmmpsU,  having  in  mind  the 
idea  that  that  action  was  the  form  of  action  used  at  common  law 
to  remedy  the  wrong  complained  of,  but  the  form  of  the  action  is 
not  really  in  existence.  So  we  may  use  the  action  of  trespass 
and  case  in  the  same  manner,  as  more  nearly  expressing  our  con- 
ception of  the  action.* 

Under  the  Code  it  is  not  necessary  to  designate  an  action  by 
any  particular  name.  It  is  not  essential  that  the  action  be  de- 
nominated an  action  at  law  or  equity.  It  is  only  necessary  to 
state  the  facts  which  constitute  the  cause  of  action,  and  the  neces- 
sary relief  will  be  granted.^ 

Sec.  h.    The  form  of  pleading  at  common  law.— Another 

objection  to  the  common-law  system  of  procedure  was  its  peculiar 
manner  of  pleading.    There  was  on  account  of  the  various  fic- 

'  Raymond  v.  R.  R.  Co.,  57  O.  S.  ments  of  the  Code  Commissioners 

271.  upon  the  question  of  abolishing  the 

'Code  Com.  Rep.,  4,  5.  forms  of  action.    Code  Com.  Rep., 

3  Dixon  V.  Caldwell,  15  O.  S.,  416.  pp.  3,  4. 

*See  discussion  in  Pomeroy'fl  Code  s  Alter  v.  Bank,  73  N.  W.  Rep., 

Rem.,  sec.  38.    It  would  be  instruc-  667  (Neb.,  1897). 
tive  and  interesting  to  read  the  com- 
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tions,  already  discussed, ''  a  great  deal  of  formality,  falsehood,  and 
fiction  in  the  statement  of  the  case,  technically  called  the  plead- 
ings. Each  one  has  its  own  form  of  declaration,  differing  from 
every  other  in  the  commencement,  in  the  conclusion,  and  in  the 
allegations  throughout ;  and  many  of  them  so  abound  in  form, 
fiction,  and  falsehood,  as  to  render  it  impracticable  for  a  party  to 
make  a  plain  and  simple  statement  of  his  case."  ^ 

There  existed  at  common  law  two  kinds  of  pleading,  one  spe- 
cial and  the  other  general.  It  is  well  that  one  should  understand 
those  two  ways  of  pleading,  in  order  to  appreciate  the  change. 
And  it  is  well  that  one  should  thoroughly  appreciate  the  spirit  of 
the  code,  and  the  evils  of  the  former  system  of  pleading  so  as  to 
avoid  complications  and  abuses  in  the  new  system  resembling 
the  old  system.  This  manner  of  pleading  almost  utterly  failed 
to  accomplish  the  primary  objects  of  pleading,  namely,  to  present 
the  facts  in  dispute  to  enable  the  court  to  pronounce  the  law,  and 
in  such  a  manner  as  will  readily  disclose  the  points  at  issue.  The 
objections  to  the  old  common-law  system  of  pleading  were  be- 
cause of  the  fact  that  the  lawyers  themselves  were  responsible  for 
its  degenerated  condition  brought  about  by  their  abuses.  Special 
pleading,  more  nearly  a  f^  system,  ought  to  have  been  all  right, 
but  general  pleading  ought  never  to  have  been  tolerated. 

Sec.  i.    Common-law  form  of  pleading— Special  plead- 

Ingr  explained. — ^We  may  look  in  vain  for  a  satisfactory  ex- 
planation of  Special  Pleading.  It  was  the  fact  system  in  con- 
trast with  general  pleading.  It  consisted  in  stating  the  facts 
constituting  the  cause  of  action  with  such  verbosity,  formality, 
falsehood  and  fiction,  as  to  conceal  and  render  the  issues  ob- 
scure to  court  and  jury.  Adroit  word-spinners  vied  with  each, 
other  in  their  efforts  in  this  direction.^  The  fault  then  was  not 
with  the  system  itself,  but  arose  from  the  habits  of  the  people 
of  the  times. 


'Code  Com.  Rep.,  pp.  5,  6. 

""These  'special  pleadings/  as 
they  are  called,  frequently  became 
masses  of  verbiage  in  which  the 
grain  of  fact  was  concealed  even 
from  the  eyes  of  trained  and  learned 
judges.  And  this  held  true  not  only 
of  the  practice  in  England  and  the 
older  states  of  the  Union,  but  in  its 
western  states  as  well,  where  the 
woodchopper's  axe  still  echoed 
aroand  the  court-house.  '  There  are 


no  judges,  no  matter  how  learned,' 
declared  a  formal  report  of  able  law- 
yers to  the  legislature  of  Ohio  in 
1853, '  to  whom  a  statement  of  facts 
according  to  the  rules  of  special 
pleading  will  not  oftentimes  be  ob- 
scure and  difficult  to  understand ' ; 
and  the  fault  thus  complained  of 
was  no  new  growth  in  Ohio,  but  its 
inheritance  from  the  common  law." 
Hepburn's  Devel.  of  Code,  sec.  63. 
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Ab  if  to  obviate  the  objections  to  the  prolixity  and  abstruse- 
ness  of  special  pleading,  general  pleading  was  introduced,  which 
is  next  explained. 

Sec.  J.    Common-law  form  of  pleading— General  plead- 

llkg. — General  pleading  was  a  form  of  pleading  inaugurated  to  ob- 
viate the  objections  to  special  pleading,  and  consisted  in  the  forma- 
ation  of  short,  terse  forms  of  allegation  for  various  actions,  which 
wholly  failed  to  state  the  facts.  The  Ohio  Code  Commissioners 
said  of  it:  '^A  more  emancipation  from  all  the  rules  of  plead- 
ing could  scarcely  be  desired.  This  kind  of  pleading  discloses 
nothing  to  the  court,  to  the  jury  or  to  the  parties.  The  former 
kind,  abounding  in  verbiage,  subtlety,  and  abstruseness,  often 
conceals  the  facts  in  special  and  technical  allegations,  while  this, 
remarkable  for  brevity,  does  not  state  them  at  all.  It  has 
proved  the  more  acceptable  and  popular  method,  and  has  gained 
steadily  on  special  pleading." 

If  the  pleadings  in  a  cause  consisted  of  a  common  count  and 
the  general  issue,  it  was  next  to  impossible  to  perceive  what 
the  real  issue  was. 

The  common  counts  were  classified  into :  (1)  Indebitatus  as- 
wumpsU  or  indebiiatua  counts,  (2)  Qyantum  merwU  counts,  and  (3) 
Quantum  vcdebant  counts.  These  were  further  classified  into  mon- 
ey counts,  use  and  occupation,  board  and  lodging  furnished, 
goods  sold  and  delivered;  goods  bargained  and  sold;  work, 
labor  and  services ;  work,  labor,  and  materials,  etc. 

An  illustration  of  the  common  count  is  as  follows : 

'^  Plaintiff  says  that   there  is  due  him  from  the  defendants, 

for  money  had  and  received,  the  sum  of  t ,  with  interest 

thereon    from  at  ,  from  ,  which  has   never  been 

paid,  nor  any  part  thereof,  though  often  demanded.^ 

It  is  said  by  good  authority  that  a  cause  of  action  stated  in  the 
form  of  a  common  count  in  assumpsit  is  good  under  the  code,^  and 
that  an  action  upon  an  account  may  be  in  the  form  of  a  common 
count.^ 

The  practice  of  using  the  common  counts  under  the  code 
should  be  condemned,  because  it  is  the  continuance  of  some- 
thing which  the  framers  of  our  code  certainly  did  not  intend 

'  McNutt  V.  Kaufman,  26  0.  S.  127.  Supreme  Court  of  Ohio,  in  McNatt 

» Swan's  P.  <fe  P.  177.  v.  Kaufman,  26  O.  S.  127,  said  that 

'  Hasen  v.  O'Conner,  14  O.  C.  C.  the  common  count  used  in  that  case 

629.    Pomeroy  on  Code  Rem.,  see.  should  not  be  adopted  as  a  prece- 

543-4,  says  that  the  great  weight  of  dent,  but  held  it  good. 

authority  sanctions  their  use.    The 
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shonld  be  continued.  It  was  the  purpose  of  the  code  to  adopt 
a  form  of  statement  between  the  two  extremes  of  special  and 
general  pleading. 

Sec.  k.  The  eode  form  of  statement  of  the  cause  of  ac- 
tion.— As  was  just  stated,  it  was  intended  by  the  framers  of  the 
code  to  adopt  a  system  which  would  be  a  medium  between  the 
old  form  or  manner  of  statement.  It  is  denominated  the  Fact 
System.  It  was  the  purpose  of  the  code  to  have  *^  a  statement 
of  the  facts  constituting  the  cause  of  action  or  defense,  in  ordinary 
and  concise  language  and  without  repetition.  The  code  demands 
that  pleadings  be  plain  and  truthful.  To  this  end  the  forms 
and  rules  of  statement  of  the  old  system  and  fictions  were 
abolished,  and  the  pleadings  were  required  to  be  verified."  The 
code  commissioners  said :  ''  We  do  not  aim  to  make  pleading 
a  system  of  dialectics,  nor  to  lay  the  foundation  for  a  new  and 
canning  science  of  disputation.  On  the  contrary,  the  aim  is  to 
avoid  such  a  result  and  confine  pleading  within  its  proper 
bounds,  making  it  a  mere  auxiliary  in  the  administration  of 
justice,  never  defeating  it.  We  uxndd  not  allow  U  to  impede  the  eatue 
of  jutlieey  by  deciding  eamee^  not  upon  their  merita^  butbyiU  rtdes  to/itch 
are  wmetimes  only  eeremonial," 

This  language  ought  to  be  a  warning  to  those  lawyers  of  the 
present  time  who  are  constantly  distorting  the  spirit  of  the 
code  by  the  frivolous  and  technical  practice  under  the  guise  of 
motions.      But  this  matter  will  be  discussed  at  another  place.^ 

It  seems  strange,  indeed,  at  this  age  that  there  should  have 
been  so  much  opposition  to  the  code  and  criticism  of  it.  It 
wsB  principally  centered  upon  the  manner  of  statement  of  facts. 
The  word  facte  had  obtained  a  specific  and  well-defined  meaning 
before  the  enactment  of  the  code.  Pleading  has  always  been  de- 
fined as  the  statement,  in  a  logical  and  legal  foYm,  of  the  facts 
constituting  the  cause  of  action  or  defense.^  The  code  haa  only 
changed  the  form  of  statement.  The  facts  must  now  be  stated 
in  ordinary  and  concise  language,  rather  than  in  abstruse  and  pro- 
lix language.  The  same  facts  must  be  stated  since  as  before  the 
adoption  of  the  code.  Whatever  facts  were  essential  and  material 
before  the  code,  to  give  a  party  a  cause  of  action,  or  to  constitute 
a  ground  of  defense,  are  still  essential  and  material  and  must  be 
stated  in  the  pleading.    The  same  test  applies.^ 

The  statute  ''requiring  a  complaint  to  contain  a  statement  of 
facts  constituting  the  cause  of  action,  in  plain  and  concise  Ian- 

'  See  sec.  1,  poH.  3  Dexmistown  vs.  Bank,  1 W.  L.  M., 

•  Waler  v.  Robinson,  1 W.  L.  M.,      102. 
90. 
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guage,  without  repetition,  and  in  such  manner  as  to  enable  a 
person  of  common  understanding  to  know  what  is  intended,  em- 
bodies the  common-law  rule  requiring  the  facts  to  be  set  forth 
*  with  certainty.'  The  common-law  rule,  as  stated  by  Mr.  Chitty, 
is  as  follows :  *  The  principal  rule  as  to  the  mode  of  stating  the 
facts  is  that  they  must  be  set  forth  with  certainty;  by  which  term 
is  signified  a  clear  and  distinct  statement  of  the  facts  which  con- 
stitute the  cause  of  action  or  ground  of  defense,  so  that  they  may 
be  understood  by  the  party  who  is  to  answer  them,  by  the  jury 
who  are  to  ascertain  the  truth  of  the  allegations,  and  by  the  court 
who  are  to  give  judgment.'  The  rule  has  not  been  changed  under 
the  code  practice,  but,  on  the  contrary,  has  been  emphasized  by 
express  enactment  of  the  legislature.  The  code  provides  that 
Hhe  first  pleading  on  the  part  of  the  plaintiff  is  the  complaint. 
The  complaint  shall  contain  i  *  *  *  Second,  a  statement  of  facts 
constituting  the  cause  of  action,  in  plain  and  concise  language, 
without  repetition,  and  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended.'  True,  the 
statute  does  not  use  the  words  '  with  certainty/  but  that  is  its 
evident  meaning."  ^ 

Sec.  L    Abases  In  the  present  system.— The  code  system 

of  pleading  and  procedure  has  not  been  without  its  abuses;  as  a 
system  it  is  all  right,  it  is  only  the  use  that  is  made  of  it.  There 
are  so  many  preliminary,  technical,  time-consuming  controversies 
that  are  very  annoying.  All  that  has  to  be  done  to  make  things 
move  smoothly  under  the  present  system  is  to  be  able  to  state 
what  is  required  to  constitute  a  cause  of  action,  and  then  deter- 
mine what  plain,  sensible  men,  not  quibblers,  should  do  when 
that  rule  has  been  complied  with.  There  is  always  great  com- 
plaint aboirt  delay  in  the  administration  of  justice.  A  very  large 
portion  of  that  delay  is  the  fault  of  the  lawyers  and  the  judges. 
Courts  spend  entirely  too  much  time  in  hearing  and  determining 
technicalities,  intricate  questions  of  pleading  and  practice,  which 
in  no  possible  way  benefits  the  court,  judge,  or  the  parties,  but  on 
the  contrary  do  a  positive  injury  to  both  lawyer  and  client.  Such 
practice  consumes  the  time  of  the  lawyer  which  might  be  devoted 
to  something  more  profitable  to  himself;  and  if  he  makes  his 
client  pay  him  for  time  so  foolishly  spent  he  is  not  honest.  A 
lawyer  of  reputation  and  standing  will  make  some  foolish  motion, 
which  the  court  out  of  respect  feels  bound  to  take  time  to  con- 
sider. An  able  judge  has  said  with  reference  to  this  matter :  "As 
we  practice  now  we  have  a  flood  of  motions  and  preliminary  con- 

'  Speeder  Cycle  Co.  v.  Peetere,  48  N.  E.  595  (Ind.  App.  1897). 
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tefits,  which  tend  to  engulf  all  else.  *  *  *  Some  of  these  involve 
the  merits  of  the  cases  in  which  they  are  made,  but  the  propor- 
tion is  very  small.  Yet  under  our  system  of  practice  they  are 
all  motions  which  the  parties  have  a  right  to  make,  and  which 
the  court  is  required  to  hear  and  determine.  I  maintain  that  a 
system  which  permits  such  a  waste  of  time  and  labor,  to  the  ex- 
clusion of  the  proper  and  legitimate  trial  of  cases  upon  their 
merits,  does  delay,  if  it  does  not  tend  to  deny  justice.  The  lawyers 
of  this  state  ought  to  find  some  method  or  form  of  practice  which 
should  prevent  this  waste  and  loss  of  time.  We  ought  to  have 
fewer  motions  and  preliminary  hearings  and  more  trials;  less 
time  and  labor  spent  in  technicalities  and  more  in  arriving  at 
the  real  merits  of  the  real  controversy  between  the  parties."^ 

A  lawyer  who  desires  to  serve  his  client  and  to  make  his  profes- 
sion dignified  and  honored  ought  not  to  file  petty  motions,  which 
raise  merely  technical  questions  which  will  neither  do  himself 
or  client  any  good.  This  sort  of  practice  does  harm  to  the  pro- 
fession, and  breeds  a  practice  almost  as  harmful  as  the  old  special 
pleading  at  common  law.  The  lawyer  who  desires  to  render  the 
best  service  in  the  administration  of  justice  will  discourage  this 
practice,  will  not  engage  in  it  himself,  and  will  oppose  it  when- 
ever he  comes  in  contact  with  it  by  insisting  that  courts  will  in 
every  way  possible  endeavor  to  put  a  stop  to  it. 

Sec.  m.  Pleading  and  procedure  embraces  what.— Tech- 
nically, pleading  may  be  defined  as  the  science  of  stating  the 
causo  of  action  or  defense.  The  law  of  procedure  comprehends 
also  the  subjects  of  pleading,  practice  and  evidence.  Before  the 
cause  of  action  can  be  stated  the  principles  of  law  governing  the 
rights  and  liabilities  of  the  parties  must  be  carefully  studied ;  the 
two  branches — substantive  and  adjective  law — must  be  studied 
together.  When  considering  the  former  the  constant  aim  should 
be  to  determine  how  to  practically  work  out  the  rights  of  the 
parties. 

Sec.  n.    Some  historical  facts  with  reference  to  codes.— 

The  first  code  was  adopted  in  New  York  in  1848.  It  was  prepared 
by  a  commission  which  was  appointed  in  conformity  to  a  consti- 
tutional provision  in  readjusting  the  courts.  The  Ohio  Code  waa 
adopted  March  1, 1853,  and  went  into  operation  July  1, 1853,  and 
was  prepared  likewise  under  a  constitutional  provision,^  providing 
that  the  General  Assembly  should  appoint  three  commissioners  to 
revise,  reform,  simplify  and  abridge  the  practice  of  pleading, 

'Judge  Pratt,  address  before  Ohio  State  Bar  Assodatfon. 
'Art  14,  Bees.  1, 2. 
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forms  and  proceedings  of  the  courts,  and  abolish  the  distinction 
between  actions  at  law  and  equity,  and  report  to  the  General  As- 
sembly. This  commission  suggested  in  their  report  that  there 
be  no  change  made  in  any  part  of  it  unless  clearly  necessary. 
**In  this  way,"  they  said,  "the  Ohio  Code  will  become  stable, 
and  the  fruits  of  this  undertaking  be  preserved  for  a  great  num- 
ber of  years  " ;  and  so  has  it  been. 

The  code  states  with  year  of  their  adoption  is  as  follows  ; 

New  York,  1848;  Missouri,  1849;  California,  1850;  Kentucky, 
Iowa  and  Minnesota,  1851 ;  Indiana,  1852;  Ohio,  1853;  Oregon, 
1854;  Washington,  1854;  Nebraska,  1855;  Wisconsin,  1856; 
Kansas,  1859;  Nevada,  1861;  Dakotas,  1862;  Idaho,  1864;  Mon- 
tana, 1865;  Arizona,  1864;  North  Carolina,  1868;  South  Caro- 
lina, 1868-1870;  Arkansas,  1868;  Wyoming,  1869;  Florida,  1870; 
Utah,  1870;  Colorado,  1877;  Connecticut,  1879;  Oklahoma, 
1890.1 

Other  states  have  adopted  Codes  of  Procedure  and  Practice 
departing  from  the  old  procedure,  but  not  sufficiently  like  the 
codes  to  warrant  classing  them  as  code  states,  to  wit :  Mississippi, 
1850;  Massachusetts,  1851;  Alabama,  1852;  Maryland,  1856; 
Georgia,  1860;  Texas,  1840.2 

A  reform  was  had  in  England  much  similar  to  that  in  Amer- 
ica, by  the  passage  of  the  judicature  acts  in  1873,  which  swept 
away  the  system  of  common-law  pleading.^ 

Sec.  o.  Advantages  of  a  thorough  knowledge  of  plead- 
ing and  procedure. — It  is  not  every  practitioner  who  appreci- 
ates the  advantages  to  be  gained  by  a  thorough  and  ready 
knowledge  of  pleading  and  procedure.  Some  in  their  own  mind 
have  passed  the  period  of  necessity  of  consulting  books  upon 
pleading  and  procedure ;  they  are  able  to  state  the  facts  consti- 
tuting their  cause  of  action  as  the  code  requires  in  ordinary  and 
concise  language,  and  trust  to  their  natural  skill  for  success  so  far 
as  procedure  is  concerned.  Only  years  of  active  practice  and 
study  of  the  books  will  give  one  this  confidence. 

The  whole  field  of  law  may  be  said  to  culminate  in  pleading 
and  procedure.  That  is,  pleading  is  the  outlet  for  all  substantive 
law,  and  one  will  never  attain  the  proper  degree  of  success 
unless  he  becomes  thoroughly  familiar  with  this  subject.      It 

'Hepburn's  Hist.  Devel.  of  Code,  lowed  by  a  careful  reading  of  Hep- 
sec.  88  to  122.  bum's  Historical  Development  of 

*Hepbum'8  Hist.  Devel.,  sec.  16S-  Code    Pleading,   sec.    195  to   325, 

175.  where  the  Codes  of  the  British  Em- 

3  This  suggestion  should  be  fol-  pire  are  elaborately  discuBsed. 
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is  said  that  a  good  lawyer  is  generally  a  good  pleader.  Why  ? 
A  poor  lawyer  never  can  be  a  good  pleader.  A  good  pleader 
must  be  a  thorough  lawyer ;  he  must  be  able  to  discern  and  dis- 
criminate; he  must  be  a  close  student  and  must  have  a  logical 
mind.  Above,  all  he  must  study  the  law  and  facts  of  his  case. 
It  is  a  popular  notion  sometimes  prevailing  among  tyros  of  the 
law  that  pleading  is  a  much  more  important  subject  than  other 
branches  of  law.  This  comes  about  possibly,  because,  as  has  al- 
ready been  stated,  it  is  the  outlet  for  the  great  body  of  substan- 
tive law.  It  is  highly  important  that  every  one  should  be 
familiar  with  pleading  and  procedure,  but  he  can  only  do  so 
by  becoming  master  of  substantive  law.  The  one  is  not  greater 
than  the  other.  Yet  some  may  have  the  ability  to  make  practi- 
cal use  of  their  knowledge  better  than  others.  It  has  been  well 
said  that  to  be  a  good  pleader  gives  one  an  advantage  and  a  rank 
among  his  fellows  to  be  acquired  by  no  other  single  accomplish- 
ment. 


OHAPTEE  1. 


ACTIONS  UNDER  THE  CODE. 


1.  Action  defined. 
&  J^orm  of  action  under  the  code, 
d.  Civil  action  embraoea  what 
4.  Legal  and  equitable  actions 
under  the  coda 


Sea  S.  Parties,  how  designated. 
0.  Issues  under  code. 
7«  An    action    is    commenced 
when. 


Sec.  !•  Action  defined. —  An  action  is  an  abstract  legal 
right  in  one  person  to  prosecute  another  in  a  court  of  justice; 
a  suit  is  the  actual  prosecution  of  that  right.^ 

The  words  action  and  suit,  however,  as  used  in  the  code 
have  the  same  meaning,*  though  we  still  speak  of  an  action  as 
applied  to  an  action  at  law,  and  a  suit  as  applicable  to  a  suit 
in  equity,  thus  keeping  in  mind  the  former  distinction. 

See.  2.  Form  of  action  nnder  the  code.— The  code'  merely 
abolished  the  distinction  between  actions  at  law  and  suits  in 
equity  as  to  name  and  form,  and  substituted  therefor  a  civil 
action ;  ^  and  the  difference  between  legal  and  equitable  rights 
still  exists  in  reality^  although  not  in  form.  The  rights  and 
liabilities  of  parties,  legal  or  equitable,  as  distinguished  from 
the  mode  of  procedure,  remain  the  same  since  as  before  the 
adoption  of  the  code,*  and  the  court  is  to  be  regarded  as  a 
court  of  equity  or  a  coprt  of  law,  and  the  petition  a  declara- 


iPor  Wright»  X,  in  Joseph  Hont-  v.  Howard,  IS  O.  a  160^  168;  Culver 

er's  Will,  6  Ohio^  60a  v.  Rogers,  88  0.a587,  640;  Hagerv. 

'Kennedy  ▼.  Thompson,  8  a  0.  a  Beed,  11  O.  a  086^  689;  Clayton  v. 

MO-?;  8  Blackstone^  116.  Freet»  10  a  a  54& 

« Sea  4971;  61  V.  67.  •  Dixon  ▼.  Caldwell,  16  O.  &.  416; 

^Kloonev.  Bradstreet 70.a  833-6;  Van  Buskirk  ▼.  Duniap^  3  W.  L.  M. 

Neilson  t.  Fky,  16  a  a  663;  Ooble  126-9.    See  anU,  sec.  g. 
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tion  or  a  bill  in  chancery^  according  to  the  nature  of  the  case 
as  shown  by  the  statement  and  proof  of  the  cause  presented.^ 
A  judgment,  when  presented  and  recorded,  is  in  fact  a  decree, 
conferring  the  same  relief  which  a  party  might  have  obtained 
in  a  court  of  chancery,  provided  that  mode  of  relief  be  ap- 
propriate to  the  facts  of  the  case.* 

The  abolishment  of  the  distinction  between  actions  did  not 
affect  the  principles  of  law  and  equity,  but  only  changed  a 
portion  of  the  machinery  theretofore  used  in  administering 
the  same ;  every  oanse  of  action  invokes  the  law  or  chancery 
powers  of  a  court  as  completely  as  did  the  separate  proceed 
ings  under  the  old  practice. 

See.  8.  Civil  action  embraces  what.—  At  one  time  it  was 
considered  that  the  term  civil  action  embraced  only  such  cases 
as  were  known  as  actions  at  law  and  suits  in  equity,  and  that 
there  was  a  distinction  between  statutory  proceedings  and  a 
civil  action ;  that  therefore  suits  in  partition,  dower,  divorce 
and  alimony,  habeas  corpus^  quo  warranto  and  mandamiUy 
were  not  included  within  the  meaning  of  a  civil  action.'  This 
distinction  has  been  abandoned,  at  least  as  to  partition  pro- 
ceedings, which  is  now  regarded  as  a  civil  action.^ 

An  application  for  the  probate  of  a  will  is  not  included  in 
the  definition  of  an  action  or  suit.* 

The  code  commissioners  in  their  report  to  the  le^lature 
said  that  a  civil  action  comprehended  every  proceeding  in  a 
court  theretofore  instituted  by  any  and  all  of  the  forms  abol- 
ished. Every  other  proceeding  will  be  something  other  than 
an  action,  namely  a  special  proceeding;  it  was  also  provided 
that  special  statutory  remedies  not  theretofore  obtained  by 
action  were  not  affected. 

An  attachment  proceeding  has  not  been  regarded  as  an  ac- 
tion but  only  a  provisional  remedy;*  nor  is  a  proceeding  by 
citation  against  an  administrator,^  or  to  vacate  a  judgment 

1  Eager  ▼.  Reed,  11  O.  a  685 ;  Myers  Rush  v.  Rush,  ^  Q.  S.  440 ;  Linton 

V.  Miller,  2  W.  K  M.  420.  v.  Laycock,  33  O.  S.   128.     Ab  to 

'Kloone  ▼.  Bradstreet^  mpra.  mandamua,  see  sec.  790,  jwrt. 

•  Barger  ▼.  Cochran,  16  a  a  461.  *  Joseph  Hunter's  WiU,  6  0. 601-2. 

See,  also,  Mack  v.  Bonner,  8  O.  a  367 ;  *  Watson  v.  Sullivan,  5  O.  a  48; 

Yaple's  Pldg.,  p.  288;  Chinn  v.  Trust-  Harrison  v.  King,  9  O.  &.  388. 

ees,  32  O.  a  236.    See  sec.  790,  pofL  ^  Hoffman  v.  Mackall,  6  0.  S.  124. 

^Stableton  v.  Ellison,  21  0.8.527: 
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and  to  reinstate  a  cause  upon  the  docket  for  trial,  so  consid- 
ered.^ 

A  petition  impeaching  a  decree  for  fraud,  seeking  relief  not 
obtainable  by  re-trial,  is  regarded  as  a  civil  action;*  and  so  a 
petition  to  vacate  a  judgment  and  for  a  new  trial,  while  it  is 
a  special  statutory  proceeding,  as  distingufshed  from  the  code 
civil  action,  must  be  deemed  a  civil  action  within  the  meaning 
of  the  code  in  order  to  furnish  a  remedy.' 

Sec.  4.  Legal  and  equitable  actions  under  the  code.— 
Cases  occasionally  arise  in  which  it  is  difficult  to  determine 
whether  or  not  the  facts  call  for  relief  in  law  or  in  equity 
The  books  abound  in  cases  along  or  near  the  vague  and. in- 
definite boundary  line  between  the  jurisdiction  of  courts  of 
law  and  equity,  in  which  attempts  have  been  made  to  define 
with  some  degree  of  precision  the  limit  of  such  jurisdiction. 
Under  our  system  of  jurisprudence,  where  the  same  court  is 
vested  with  law  and  chancery  Jurisdiction,  and  in  which  the 
distinction  between  actions  at  law  and  suits  in  equity  are 
Abolished,  a  defendant  may  raise  an  objection  to  the  relief 
sought  before  final  judgment.  But  he  cannot  remain  silent 
until  he  has  been  defeated  in  an  action,  and  then  upon  pro- 
ceedings in  error  raise  the  question  that  the  suit  was  one  in 
equity  instead  of  an  action  at  law  and  vice  versa} 

The  line  of  demarcation  between  the  kinds  of  actions  is 
marked  by  the  code  provision*^  that  issues  of  fact  arising  in 
actions  for  the  recovery  of  money  only,  or  specific  real  or  per- 
sonal property,  shall  be  tried  by  a  jur}',  and  all  other  issues  of 
fact*  to  be  tried  by  the  court;  the  former  being  regarded  as 
the  legal,  and  the  latter  as  equitable  actions.  The  code  has 
not,  therefore,  changed  the  manner  of  trial  from  what  it  was 
before  its  adoption,  as  the  provision  as  to  what  issues  shall  be 
tried  by  a  jury  covers  all  the  issues  of  fact  in  the  various 
common-law  actions.^ 

Sec.  5.  Parties^  how  designated. —  The  party  complaining 
shall  be  known  as  the  plaintiff,  and  the  adverse  party  as  the 
defendant.* 

1  Taylor  t.  Ficch,  12  O.  S.  160.  »0.  Code,  sec.  518a 

SCoiites  V.  Bank,  23  O.  S.  415.  <>  O.  Codeb  sec.  518L 

s  Whitehead  v.  Puttt,  8  W.  L.  M.  195.  ?  Bliss  on  Code  Pldg.,  sea  la 

« Colder  v.  Rodgers*  83  O.  S.  542,  ^O.  Code,  sec  4972. 
mnd  cases  cit<HL 
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Sec.  6.  Issues  under  code. —  The  code^  abolished  what 
were  foruierly  known  as  feigned  issues,  and  questions  of  fact 
not  put  in  issue  by  the  plaintiff  may  be  tried  by  a  jury  upon 
an  order  for  a  trial  stating  the  question  to  be  tried,  and  such 
an  order  shall  be  the  only  authority  necessary  for  a  trial,  or 
fiuoh  question  may  be  referred  in  the  same  way  to  one  or 
more  persons.* 

See.  7.  An  action  is  commenced  when. — A  civil  action  is 
commenced  by  filing  in  the  office  of  the  clerk  of  the  proper 
court  a  petition,  and  causing  a  summons  to  be  issued  thereon.* 
An  action  is  not  commenced  alone  by  filing  a  petition  and 
an  affidavit  for  publication,  and  making  publication,  but  a 
summons  must  be  issued  whether  service  can  be  had  only  by 
publication  or  not.  The  issuance  of  a  summons  is  a  condition 
precedent  to  the  commencement  of  every  action,  without  regard 
to  the  manner  in  which  service  is  made.**  An  action  is  deemed 
commenced  at  the  date  of  the  summons  which  is  served  on 
the  defendant,^  and  so  far  as  the  right  to  issue  a  writ  of  at- 
tachment is  concerned,  when  summons  is  issued  with  a  bona 
fide  intention  that  it  shall  be  served.^  And  the  action  remains 
commenced  although  a  demurrer  is  sustained  to  the  petition 
and  leave  is  given  to  amende  An  action  is  regarded  as  hav- 
ing been  commenced  within  the  meaning  of  the  code  prescrib- 
ing the  limitation  of  actions,  as  to  each  defendant,  at  the  date 
of  the  summons  which  is  served  on  him,  or  on  a  co-defend- 
ant who  is  a  joint  contractor,  or  otherwise  united  in  interest 
with  him ;  where  service  is  made  by  publication,  the  action  is 
commenced  at  the  date  of  the  first  publication,  if  regularly 
made.*  So  far  as  this  provision  aflfects  the  rights  of  the 
plaintiff,  defendant  or  third  persons,  there  are  two  views  to  be 

^  0.  Code,  sec.  4973.  ^  Zieverink  v.  Kemper,  supra. 

»  O.  Code,  sec.  4973.  •  0.  Code,  sec.  4987 ;     Neb.  Code, 

» O.  Code,  sec.  6035.  sec.  4555 ;   Ind.  R.  S.,  sec.  316.     The 

*  O.  Code,  sec.  5035 ;  Central  Sav-  effect  of  the  codes  of  the  states  just 
ings  Bank  Co.  v.  Lagenbach,  1  Ohio  cited  is  the  same,  and  unlike  the 
Nisi  Prius  Rep.  124.  remainder  of  code  states.    In  New 

*  Zieverink  v.  Kemper,  50  C).  S.  York  and  Wisconsin  it  is  com- 
208.  menced  when  the  service  is  served 

^Coflfman  v.  Brandhoeft'or,  33  on  the  defendant,  etc.,  N.Y.  R.  S., 
Neb.  283.  sec.  308;    Wise.  R.  S.,  sec.  2629. 
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taken  of  it.  The  jurisdiction  of  a  cause  of  action  attaches  upon 
the  filing  of  the  petition,  the  issuance  and  service  of  sum- 
mons, and  the  action  is  commenced  so  as  to  arrest  the  statute 
of  limitation  applicable  to  the  particular  cause,  as  of  the  date 
of  the  summons  so  served  upon  a  defendant,  or  on  a  defendant 
united  in  interest.^  If  an  action  commenced  in  due  time  be 
dismissed  after  the  limitation  therefor  has  expired,  a  new  action 
for  the  same  cause  thereafter  instituted  within  a  year  after  such 
dismissal  of  the  former  action,  is  barred.^  It  must  be  conceded 
that  this  provision  involves  a  fiction,  and  that  the  rule  is  an 
arbitrary  one.  There  is  no  cause  of  action  actually  in  court  until 
service  is  effected,  when  to  prevent  plaintiff's  claim  from  be 
coming  barred,  the  time  relates  back  to  the  date  of  the  sum- 
mons, and  the  action  is  deemed  for  this  purpose  commenced  as 
of  that  time.^  An  alias  summons  issued  and  served  after  the 
limitation  has  expired  cannot  arrest  the  statute.^  The  com- 
mencement of  an  action  in  another  forum  bv  one  of  two  co-de- 
fendants  before  service  is  made  upon  him,  but  after  his  co- 
defendant  is  served,  involving  the  same  cause  of  action,  can- 
not oust  the  court  in  which  the  first  action  was  filed  from 
the  right  to  determine  the  same.^ 

There  being  no  statute  corresponding  with  section  4987, 
applicable  to  the  commencement  of  a  proceeding  in  error,  the 
supreme  court  of  Ohio  has  held  that  such  a  proceeding  was 
not  commenced  within  the  meaning  of  the  provision  prescrib- 
ing the  limitation  therefor,  by  the  mere  filing  of  the  petition 
in  error,  but  that  the  appearance  of  the  defendant  must  be 
effected  by  service  of  summons  or  otherwise.  A  proceeding 
in  error  is  deemed  commenced  when  the  petition  in  error  is 
filed,  and  a  summons  issued,  which  during  the  life  of  the  writ, 
is  served  on  the  defendant  in  error ;  it  is  commenced  in  time 
when  the  petition  is  filed  and  the  summons  issued  wiihin 
the  period  limited  by  the  statute  for  the  commencement  of 
such  proceeding  though  the  service  of  the  summons  is  not 
made  until  after  the  expiration  of  that  period,  but  within  the 

*  Spinning  v.  Ins.  Co.,  2  Disn.  336;  ■  Keighan     v.     Hopkins,    ntpra  ; 

Totten  V.  Lawton,  8  O.  C.  C.  377 ;  Burlingim  v.  Cooper,  supra ;  Totten 

Zieverink  v.  Kemper,  50  O.  S.  208;  v.  FAwton,  supra. 

Keighan    v.  Hopkins,  19  Nob.  33 ;  *  Republican  Valley  R.  R.  Co.  v. 

Barlingim  v.  Cooper,  36   Neb.  73;  Sayer,  13  Neb.  2S0;   Raker  v.  Sloes, 

Collier  v.  Bickley,  33  O.  S.  529.  13  Neb.  230. 

» Siegfried   n.   R.  R.  Co.,  50  0.  S.  »  Totten  v.  Lawt(»n,  s  ().  C.  C.  377. 
294. 
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return  day  of  the  writ.^  This  rule  was  adopted,  say  the  court, 
because  section  4987,  as  to  an  original  action,  by  analogy,  fur- 
nishes the  rule  by  which  to  determine  when  an  error  proceed- 
ing is  commenced.^  An  action  cannot  be  deemed  to  have  been 
•commenced  when  service  has  been  irregularly  made,  so  that  it 
may  be  set  aside,^  or  where  one  of  the  parties  has,  by  mistake, 
not  been  made  a  party  until  after  the  limitation  prescribed  has 
oxpired.4  It  is  especially  provided,  however,  that  an  action  shall 
be  deemed  commenced  when  there  has  been  a  diligent  effort  to 
procure  service,  when  followed  by  service  within  sixty  days.^ 
The  statute  regulating  this  matter  being  by  analogy  applicable 
to  proceedings  in  error,  it  has  been  held  that  where  service  proves 
ineffectual,  and  is  set  aside,  but  is  followed  by  a  new  writ  and 
valid  service  within  sixty  days,  a  proceeding  in  error  is  deemed 
properly  commenced.® 

An  action  is  not  commenced  as  against  the  defendant,  and  it 
can  in  no  way  affect  him,  except  to  arrest  the  statute  of  limitations, 
until  he  has  been  properly  served.  Until  then  the  court  does  not 
ucquire  jurisdiction  over  him,  and  can  make  no  orders  affecting 
liis  rights  until  he  has  been  brought  into  court  in  the  mode  pre- 
scribed by  law. 

The  commencement  of  an  action  aUo  has  an  important  beariug 
on  the  doctrine  of  lis  pendens.  The  code  provides  that  when  the 
summons  has  been  served  or  publication  made,  the  action  is  pend- 
ing so  as  to  charge  third  persons  with  notice  of  its  pendency ;  and 
while  pending,  no  interest  can  be  acquired  by  third  persons  in  the 
f^ubject-matter  thereof  as  against  the  plaintifTs  title. "^ 

1  McDonald  v.  Ketchum,  53  0.8.  '^  O.  Code,  sec.  4988;   Lambert   v. 

••)19.  Sample,  25   0.  vS.  336;     Pollock    v. 

» Bo  wen  v.  Bowen,  36   0.  S.  312;  Pollock,  2  O.  CO.  140;   Tottep  v. 

'  Robinson  v.  Orr,  16  O.  S.  285 ;  Buck-  Lawton,  8  0.  C.  C.  377.     Service  of 

Ingham  v.  Bank,  21  O.  S.  131 ;  Moore  the   summons    must     actually   be 

V.  Chittenden,  39  O.  S.  569.    Judge  made    on    the     defendant    within 

Bates  says  that  in  reckoning  time  sixty  days  from  its  date.   Bechthold 

under  the  statute  of  limitations,  the  v.  Fisher,  12  O.  C.  C.  559. 

action  is  deemed  commenced  at  the  *  Ross,  Sheriff,  v.  Willet,  54  0.  S. 

<late  of  ser^'ice  or  first  publication.  150. 

2  Bates'  Pleadings,  p,  977.  ^  O.  Code,  sec.  505.").    Sih»  Collier 

»  Grady  v.  Gosline,  48  O.  S.  «(i5.  v.  Bickley,  X\  O.  S.  529. 

^  Bonte  V,  Taylor,  24  O.  S.  628. 
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Sec.  7-1.  Election  between  remedies  —  General  con- 
siderations.— There  is  possibly  some  difficulty  in  the  applica- 
tion of  the  principles  lying  at  the  foundation  of  the  right  of  a 
party  to  make  an  election  between  actions,  because  of  the  fic- 
tions resorted  to  in  making  an  election.  Mr.  Bishop  has  well 
paid  that :  "  One  of  the  most  interesting  features  of  our  law  is 
its  fictions.  Not  quite  all  of  them  are  useful  and  wise,  but 
most  are,  and  some  of  tliem  are  so  essential  that  they  could  be 
dispensed  with  only  at  great  inconvenience." 

This  is  especially  applicable  to  the  subject  under  considera- 
tion. Another  matter  which  materially  aids  us  in  determining 
the  right  of  election  between  actions  under  the  code,  is  a  famil- 
iarity with  common-law  procedure,  and  its  fictions.  The  fic- 
tions of  an  implied  contract,  it  is  true,  was  a  creature  of  the 
common  law,  to  enable  parties  to  sustain  an  action  of  assumpeit, 
instead  of  case  or  trespass.  The  real  cause  of  action  remains  as 
at  common  law,  though  the  form  of  stating  it  is  changed.  Emi- 
nent writers  have  made  complaints  because  the  legal  fictions 
are  still  retained,  claiming  that  they  were  only  necessary  be- 
cause of  the  forms  of  action,  and  when  they  were  abolished  the 
fiction  should  have  been  likewise  abolished.  But  in  arriving 
at  an  election  between  actions,  we  are  compelled  to  treat  the 
subject  according  to  the  common  law.  In  other  words  we  think 
and  move  in  the  spirit,  but  not  the  form  of  the  common  law 
procedure.^    The  fictitious  promise  is  not  alleged  under  the  code.. 


'Blise  PI.,  sec.  12;  Swan's  PI.,  48. 
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The  first  matter  to  be  understood  is  what  the  doctrine  of  Elec- 
tion means,  and  in  what  cases  or  instances  the  right  of  election 
may  be  exercised.  An  election  is  commonly  understood  to  be  a 
choice  between  two  or  more  means  of  redress  for  an  injury ;  the 
selection  of  one  of  several  forms  of  action  allowed  by  law.  **  The 
choice  of  remedies  is  a  matter  demanding  practical  judgment  of 
what  will,  upon  the  whole,  best  secure  the  end  to  be  attained. 
Thus  a  remedy  may  be  furnished  by  law  or  equity,  and  at  law, 
in  a  variety  of  actions  resembling  each  other  in  some  particu- 
lars." 1 

Sec.  7-2*    Cases  where  election  may  be  made— Tort  and 

contract. — The  remedies  at  common  law  for  tort  were  originally 
trespass  and  replevin,  until  the  addition  of  the  actions  of  trover, 
trespass  on  the  case  and  assumpsit  through  the  influences  of  equit- 
able principles.  With  the  introduction  of  the  action  of  assumpsit 
came  into  existence  the  fiction  of  the  implied  contract,  and  the 
right  of  election  between  the  actions  for  tort  and  the  action  of 
assumpsit  upon  the  implied  contract.  The  most  common  or  fre- 
quent instance  of  an  election  is  where  one  has  suffered  an  injury 
from  a  wrong,  he  may  sue  in  tort,  or  he  may  waive  the  tort  and 
sue  upon  a  contract  implied  in  law.  Illustrations  of  this  doctrine  of 
the  right  of  election  between  tort  and  contract  are  cases  where  a 
person  has  been  injured  by  a  common  carrier;  he  may  sue  in  toft, 
or  upon  the  implied  contract  for  the  violation  of  duties  imposed 
by  law ;  or  where  money  is  paid  by  a  shipper  to  a  railroad 
company  in  ignorance  of  an  agreement  made  by  the  company 
with  a  favored  shipper,  whereby  the  latter  receives  the  money,  an 
action  of  assumpsit  for  money  had  and  received,  lying  against  the 
favored  shipper  who  received  the  money  ;2  or  where  a  bailee  to 
whom  goods  are  delivered  for  hire,  converts  them  to  his  own 
use;^  or  where  false  representations  have  been  made,  thereby 
inducing  a  sale  upon  credit. 

The  same  classification  of  actions  into  ex  eontraetu  and  ex  ddieto 
are  still  observed  under  the  code.  Based  upon  the  theory  or  legal 
principle  that  the  law  implies  a  promise  that  a  party  causing  in- 
jury to  person  or  property  either  by  violence,  willfully,  or  an  act 
of  omission,  is  the  rule  that  the  person  injured  may  treat  the 
action  as  a  tort  and  bring  the  action  ex  ddieto^  or  waive  the  tort 
and  bring  an  action  ex  eovdradu^  known  at  common  law  as  as- 
sumpsit. The  injured  party  may  allege  a  trespass  consisting  in 
the  taking  of  goods,  according  to  the  facts,  and  ask  for  the  re- 

'  Chitty  Pig..  204-214.  3 Barker  v.  Cory,  16  Ohio  9. 

■Brundred  v.  Rice,  40  0.  S.  640. 
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covery  of  their  value  as  damages.^  The  legal  obligation  imposed 
by  the  fictitious  contract  is  still  recognized  under  the  code,  but 
the  fictitious  obligation  is  not  alleged,  but  only  the  facts  upon 
which  it  is  based. 

The  doctrine  of  election  applies  where  one  wrongful  act  is 
charged,  and  the  plaintiff  is  entitled  to  treat  it  as  having  two 
natures.  But  the  addition  of  a  tort  to  a  separate  and  distinct 
act  in  violation  of  contract  does  not  deprive  the  injured  party 
of  the  right  to  complain  at  the  same  time  of  both  wrongs.  Of 
course  he  can  not  recover  double  damages.'^ 

See.  7-2.    Where  there  is  a  contract  and  a  legal  duty. 

There  may  be  an  election  in  cases  where  there  is  both  a  con- 
tract and  a  legal  duty,  as  where  one  employs  an  attorney,  phy- 
sician, or  common  carrier,  and  injury  accrues,  an  action  may  be 
sustained  either  in  tort  or  upon  the  contract.^  The  action  of  tort 
is  for  the  violation  of  the  duty,  and  the  action  on  contract  is  for 
the  violation  of  the  contract  to  perform  the  services,  or  carry 
goods  or  passenger. 

In  the  case  of  a  bailment  there  has  always  been  a  choice  of 
forms  of  action,  between  actions  on  tiie  case  and  asaumpdt,* 

Sec.  7-8.  Cases  where  election  may  be  made,  contin- 
ued—Fraudulent sales. — Where  a  sale  is  induced  by  fraud, 
the  vendor  may  elect  to  consider  it  a  sale,  although  the  fraud 
vitiates  it  and  leaves  the  title  f  till  in  the  vendor,  and  sue  for 
the  purchase  price.^  There  is  not  generally  much  to  be  gained 
by  the  vendor  in  treating  a  fraudulent  sale  as  a  valid  one  and 
suing  for  the  purchase  money,  as  in  such  cases  the  vendee  is 
usually  insolvent,  his  most  efficacious  remedy  being  an  action 
of  replevin  to  recover  back  the  goods  themselves  where  that  is 
possible.  For  example,  if  a  vendee  purchase  goods  on  credit, 
with  intent  not  to  pay  for  them,  the  sale  is  void,  and  the  ven- 
dor may  recover  the  property  in  the  hands  of  an  assignee.^  But 
if  the  goods  have  been  disposed  of,  and  can  not,  therefore,  be 
reached,  their  value  may  be  recovered  from  the  vendee  to  the 
extent  of  his  ability,  or  from  his  assignee  to  the  extent  of  the 
assets  in  his  hands.  In  cases  of  false  warranty  the  vendee  may 
elect  to  treat  it  as  a  sale,  and  recoup  upon  the  contract  of  war- 
ranty, or  he  may  rescind  the  sale  and  recover  damages.^ 

'  Henry  v.  Marvin,  3  E.  T).  Smith  sByxbie  v.  Wood,  24  O.  S.  (K)7. 

71.  See  sec.  1115  pogty  47  Md.  112. 

'Railway  Co.  v.  Hedges,  41  O.  fi.  *Talcott  v.  Henderson,  31   O.  8. 

233.  162;  Wilmot  v.  Lyon,   11  O.  C.  0. 

3  Maxwell  PI.,  36;  Bliss  PI.,  eec.  239. 

14.  7  Dayton  v.  Hooglund,    39  0.  8. 

« Hart  v.  Bams,  24  Neb.  782.  671. 


24 


ELECTION  BETWEEN  CAUSES  OF  ACTION. 


l§  7-4.- 


Sec.  7-4.    Cases  where  election  may  be  made,  continued 

— Law  and  equity. — It  is  commonly  stated  that  there  may  be 
an  election  between  a  remedy  at  law  or  in  equity,  as  where  land 
has  been  sold,  and  the  purchase  money  has  been  paid,  and  the 
vendor  refuses  to  make  a  deed,  the  purchaser  has  his  election  to 
resort  to  equity  for  a  specific  performance,  or  to  a  court  of  law  to 
recover  back  the  purchase  money .^  It  would  seem  that  as  resort 
can  only  be  had  to  a  remedy  in  equity  when  there  is  no  adequate 
remedy  at  law,  that  the  party  would  have  only  one  remedy,  still  he 
might  have  a  choice  between  the  two  remedies,  that  is,  he  may 
take  the  adequate  remedy  in  equity,  or  the  less  adequate  one  at 
law.  Strictly  speaking  it  would  seem  that  the  doctrine  of  elec- 
tion should  not  apply  to  this  class  of  cases.  An  election  can 
only  be  made  between  either  of  two  remedies  or  actions  which  a 
party  may  pursue  as  of  right.  The  courts  have,  however,  con- 
sidered that  there  is  a  right  of  an  election  between  an  action  at 
law  and  in  equity. ^  And  this  right  may  bo  demonstrated  satis- 
factorily upon  principle.     Some  writers  upon  equity  jurisdiction 


'  Howard  v.  Babcock,  7  Ohio  (2d 
pt.)  74,  81. 

■ ''  In  case  a  plaintiff  has  the  right 
to  maintain  an  action  at  law  or  a 
suit  in  equity,  and  he  elects  to  bring 
a  suit  in  equity,  demanding  only 
equitable  relief,  but  fails  to  state 
sufficient  facts  in  his  complaint  to 
constitute  an  equitable  cause  of  ac- 
tion, and  the  defendant  demurs  on 
the  ground  ^  that  the  complaint  does 
not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,'  the  demur- 
rer will  be  sustained,  though  the 
facts  alleged  are  sufficient  to  consti- 
tute a  legal  cause  of  action ;  and  so, 
in  case  he  elects  to  bring  an  action 
at  law,  demanding  only  legal  relief, 
but  fails  to  state  sufficient  facts  in 
his  complaint  to  constitute  a  legal 
•ause  of  action,  and  the  defendant 
demurs  on  the  ground  'that  the 
complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  ac- 
tion,' the  demurrer  will  be  sus- 
tained, though  the  facts  alleged  are 
sufficient  to  constitute  an  equitable 
cause  of  action.    Edson  v.  Giryan, 


29  Hun  422 ;  Swart  v.  Boughton,  36 
Hun  281;  Willis  v.  Fairchild,  61 
N.  Y.  Super.  Ct,  405;  Fisher  v.  In- 
surance Co.,  62  N.  Y.  Super.  Ct.,  179. 
In  such  a  case  a  plaintiff  has  his 
choice  of  remedies,  and,  having 
made  his  election,  he  must,  in  the 
face  of  a  demurrer,  abide  by  his 
election.**  Follett,  J.,  in  Wisner  v. 
Con.  Fruit- Jar  Co.,  49  N.  Y.  8.  500. 
The  above  is  certainly  an  unsound 
doctrine,  as  it  is  a  fundamental  prin- 
ciple that  the  prayer  will  be  disre- 
garded and  such  relief  granted  as 
the  facts  stated  show  the  party  to 
be  entitled.  Mr.  Bliss,  sec,  18  Bliss 
Pig.,  says:  "One  who  suffers  a 
wrong  arising  from  a  breach  of  con- 
tract may  have  a  choice  between 
remedies  of  a  legal  and  of  an  equi- 
table nature.  Thus,  if  he  would 
affirm  the  agreement,  he  may,  in  a 
proper  case,  have  an  action  for 
damages  for  its  breach,  or  to  recover 
a  specific  sum  due  upon  it,  or  he 
may   sue  for  its  specific  perform- 


ance. 
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have  divided  it  into  three  kinds:  1,  Exclusive;  2,  Concurrent 
and  3,  Auxiliary  jurisdiction.^  There  are  certain  matters  that 
are  within  the  eon/cwrreni  jurisdiction  of  law  and  equity,  in  which 
the  law  will  furnish  some  relief,  but  not  an  adequate  remedy, 
and  solely  because  of  the  inadequacy  of  the  relief  granted  at  law, 
equity  will  step  in  and  furnish  full  and  complete  relief.^  Those 
matters  which  come  within  the  concurrent  jurisdiction  of  law 
and  equity  arise  out  of  fraud,  mistake  and  accident.  It  is  not 
all  cases  arising  out  of  fraud  that  are  within  this  concurrent  ju- 
risdiction, as  some  cases,  as  in  cancellation,  and  reformation,  are 
within  the  exclusive  jurisdiction  of  equity.^ 

It  follows,  therefore,  that  in  all  cases  which  are  within  the  con- 
current jurisdiction  of  law  and  equity,  a  right  of  election  may  be 
exercised  by  the  party  entitled  to  the  remedy,  notwithstanding 
the  fact  alluded  to  at  the  beginning  of  this  discussion — the  in- 
adequacy of  the  remedy  at  law.  But  in  all  cases  which  fall  with- 
in the  exclusive  jurisdiction  of  law  or  equity,  no  right  of  election 
exists.  We  shall  be  content  with  stating  these  general  principles 
without  giving  instances  of  their  application.* 

No  doubt  by  an  examination  of  the  reports  frequent  applica- 
tions could  be  found.  Where  an  owner  of  property  allows  a 
municipality  to  appropriate  his  property  for  a  street  and  he  pros- 
ecutes to  judgment  his  remedy  for  damages,  by  electing  that 
remedy  he  is  estopped  from  seeking  to  restrain  the  collection  of 
an  assessment  for  cost  of  the  street.^ 

Sec.  7-5.    Advantages  in  making  an  election.— There 

are,  of  course,  advantages  in  electing  to  pursue  one  remedy  rather 
than  another.  Some  of  these  may  be  stated,  others  will  depend 
upon  the  circumstances  and  the  wants  of  parties. 

There  are  material  advantages  to  be  gained  between  actions  on 
contract  and  tort.  The  statute  of  limitations  running  against 
actions  in  tort  ^  is  for  a  less  number  of  years  than  that  running 
against  actions  based  on  contract.'^  Out  of  the  same  wrong  or 
transaction  there  may  a  liability  arise  against  two  different  per- 
sons, one  being  upon  a  contract,  the  other  upon  tort.  The 
one  liable  in  tort  may  be  insolvent,  while  the  one  liable  in  con- 

'Pomeroy^sEq.  Jur.,  sec.  136.  184,    giives   the    different    matters 

'Pomeroy's  Eq.  Jar.,  sec.  139.  within  the  conenrrent  jurisdiction. 

3 See   Pomeroy's   Eq.,   sec.    140;  sHawver   v.  Omaha,  73   N.  W. 

Stockton  V.  Anderson,  40  N.  J.  Eq.  Rep.  217  (Neb.,  1897). 

488.  *R.  S.,  sec.  4982  (four  years),  4983 

*Pomeroy*8  Eq.  Jur.,  sees.   140,  (one  year). 

7R.S.,  sec.  4981. 
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tract  is  solvent,  or  vies  versa;  in  which  event  the  solvent  person 
is  the  one  against  whom  suit  should  be  brought.^ 

It  is  also  sometimes  stated  that  there  may  be  an  election  be- 
tween tort  and  contract  as  against  an  infant  and  the  advantage 
to  be  gained  in  exercising  this  right  of  election  is  that  an  infant 
is  liable  for  his  torts,  while  he  can  not  be  held  for  his  contracts. 
The  authorities  in  support  of  this  theory  are  meagre.'-^  Whether 
a  right  of  election  exists  in  this  case  depends  upon  the  funda- 
mental principles  of  law  governing  the  liability  of  an  infant, 
a  treatment  of  which  strictly  does  not  fall  within  the  province 
of  this  work.  This  is  an  illustration,  however,  of  how  substantive 
and  adjective  law  sometimes  meet  upon  common  ground,  it  being 
impossible  to  determine  the  remedy  without  first  arriving  at  a 
conclusion  as  to  what  the  primary  right  is. 

There  is  some  authority  for  holding  an  infant  liable  for  a  tort 
which  arises  out  of  a  contractual  relation,  upon  the  theory  that 
the  moment  that  he  becomes  a  tort-feasor,  his  plea  of  infancy 
fails  him.^ 

On  the  other  hand,  this  rule  is  denied  and  severely  criticised 
because  it  is  said  that  to  hold  an  infant  liable  for  a  tort  growing 
out  of  a  contract,  would  be  to  deny  him  his  privilege  of  his  plea 
of  infancy  by  changing  the  form  of  the  action  from  contract  to 
tort.'* 

When  we  consider  the  fact  that  a  tort  is  a  wrong,  independent 
of  contract;  that  though  it  may  grow  out  of,  or  be  co-incident 
with,  a  contract,  still  it  may  be  committed  after  the  contract,  and, 
therefore,  have  no  connection  with  it,  we  can  find  sufficient  reason 
for  maintaining  an  action  of  tort  against  an  infant,  but  not  an 
action  of  contract.  With  these  comments  the  subject  is  left  with- 
out further  definite  conclusion. 

See.  7-6.  How  an  eleetion  may  be  indicated.— At  com- 
mon law  an  election  between  two  remedies  was  indicated  by  the 


'  This  was  so  in  Brundred  v.  Rice, 
49  O.  8. 640.  The  railroad  company 
was  liable  in  tort,  but  were  in  hands 
of  receiver.  The  individuals  had 
property  which  could  be  attached. 

'  Bliss  Code  PI.,  sec.  19. 

3  Fish  V.  Ferris,  5  Duer  50 ;  Homer 
v.  Thwing,  3  Pick.  492;  Hall  v. 
Cocoran,  107  Mass.  251  ;  Cooley  on 
Torts,  pp.  124, 126. 

*  Cooley  on  Torts,  pp.  123, 125, 126- 
nb;     Eaton  v.  Hill,  50  N.  H.  235; 


Root  y.  Stevenson,  24  Ind.  115 ;  Fitz 
vs.  Hall,  9  N.  H.  441.  "  If  a  par- 
ticular  wrong  is  both  a  tort  and 
breach  of  contract — not  a  viola- 
tion also  of  a  duty  which  the  law 
had  superinduced  upon  and  above 
the  contract — then  if  infancy  wonld 
be  a  defense  to  an  action  on  the 
contract,  it  will  be  eqnally  such 
should  the  injured  party  elect  to 
sue  in  tort." 
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form  of  action  brought.  If  the  liability  was  treated  as  a  contract 
instead  of  a  tort,  the  action  was  in  form  of  assuvipsit  or  in  covenant. 
Under  the  code  the  facts  must  be  alleged  as  they  are,  and  they 
are  the  same,  whichever  view  is  taken.  It  is  a  matter  of  some 
diflSculty  just  how  an  election  shall  be  shown.  If  the  action 
be  founded  upon  tort  the  facts  are  stated  and  a  demand  for  dam- 
ages made.  If  the  action  is  upon  contract  the  same  facts  are 
stated  and  it  is  left  to  the  court  to  draw  the  inference  that  there 
was  a  contract.  It  is  not  proper  to  aver  in  terms  that  there  was 
a  contract.  It  would  seem  that  the  only  manner  of  indicating 
an  election  is  by  the  prayer  for  relief.^ 

■Corry  v.  Gaynor,  21  O.  S.  277;  tract  may  easily  be  framed  diflfer- 

Bj^xbie  V.  Wood,  24  N.  Y.  607,  holds  ently  from  an  action  on  contract, 

that  the  only  method  of  indicating  See  88  Wis.  581.    ''  Where  the  facts 

an  election  is  by  alleging  a  promise,  stated  in  the  complaint  or  petition 

Chambers  v.    Lewis,    2   Hilt.  591 ,  show  that  the  plaintiff  is  entitled  to 

holds  that  an  election  may  be  shown  exercise  the  right  of  election,  it  is 

by  the  facts  avered   and   by   the  held  that  the  prayer  may  be  resorted 

prayer.   See  discossion  by  Pomeroy  to  to  determine  whether  or  not  the 

Code  Rem.,  sec.  572.    The  form  of  tort  has  been  waived."    7  lAWSOn's 

prayer  in  an  action  founded  on  con-  •  R.  A  R.,  sec.  3694. 
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Sec.  7-7.     Abatement  of  action— Meaning.— Abatement 

of  a  suit  in  chancery  means  a  suspension  of  all  proceedings  for 
want  of  proper  parties  capable  of  proceeding  therein ;  while  in 
law  the  action  or  the  cause  of  action  is  entirely  dead  and  can  not 
be  revived,  because  there  is  no  one  in  whom  the  right  to  prose- 
cute it  exists. 

An  action  is  said  to  survive  when,  upon  the  death  of  the 
original  party,  it  can  be  revived  and  prosecuted  in  the  name 
of  the  personal  representative  by  or  against  him. 

Sec.  7-8.    What  actions  survived  at  common  law.— On 

account  of  the  language  of  our  statute  it  is  essential  that  we 
have  an  accurate  and  full  understanding  of  the  common-law 
survivorship  of  actions;  and  indeed  it  is  an  intricate  and  diffi- 
cult matter  to  trace  the  history  of  the  English  legislation  and 
adjudications  with  reference  to  it.  Bear  in  mind  the  language 
of  the  statute.  In  addition  to  the  causes  of  action  which  sur- 
vive at  common  law,  certain  actions  therein  mentioned  also 
survive.^  The  natural  inquiry,  therefore,  is  what  actions  did  sur- 
vive at  common  law.  The  common-law  maxim — Actio  personalis 
moriiur  imm  persona  governed  the  matter,  and  originally,  as  we 
gather,  applied  only  to  those  actions  arising  on  torts,  and  had 
no  relation  to  those  founded  upon  contracts.^     Originally  at 

'R.  a,  sec.  4975. 

'Zabriskie  v.  Smith,  13  N.  Y.  322,   333;    Chamberlain  v.  Williamson,  2 
M.  <&  8.  408. 
28 


§  7-8.] 


ABATEMENT  OF  ACTIONS. 


29 


common  law  all  actions  ex  delicto  abated  upon  the  death  of  either 
party;  and  this  rule  embraced  injuries  to  person^  to  personal 
property  and  to  real  estate;^  and  we  likewise  learn  that  it  was 
not  without  considerable  struggle  that  the  rule  that  causes  of  ac- 
tion upon  simple  contracts  survived  was  settled,^  those  actions 
upon  special  contracts,  which  included  covenant  and  debt,  be- 
ing already  assignable  and  survdvable. 

Recurring  to  actions  ex  delido  which  abated  upon  death,  we 
note  that  they  included  trover^  an  action  for  damages  for  the 
wrongful  conversion  of  property — now  the  action  of  conversion, 
as  commonly  called;  trespass^  an  injury  to  real  or  personal  prop- 
erty, or  to  the  person ;  case,  recovery  of  damages  for  an  indirect 
injury  resulting  from  an  injury  to  real  or  personal  property,  or  to 
the  person;  detmue^  the  recovery  of  specific  personal  property; 
rqjiedn,  also  for  the  recovery  of  goods  and  chattels,  with  dam- 
ages, or  in  form  as  it  was  in  earlier  common  law,  for  illegal 
taking  and  detaining  goods.  All  these  actions,  therefore,  orig- 
inally came  under  the  maxim  preventing  their  survival  to  the 
personal  representative.  The  maxim  was  gradually  rendered  in- 
effectual by  various  English  statutes,  by  allowing  actions  to  sur- 
vive for  injuries  to  property  rights,  real  and  personal.^  The  ques- 
tions of  the  aasignabiUty  and  survivorship  of  causes  of  actions  go  hand 
in  hand,  those  which  survive  to  the  personal  representative  be- 
ing assignable,  and  those  which  did  not  survive  could  not  be 


'  Russell  v.  Sunbury,  37  O.  S.  374. 

'RuDchon*s  Case,  9  Coke,  86; 
Narwood  v.  Reed,  1  Plowden,  180 ; 
Chamberlain  v.  Williamson,  2  M.  <& 
S.  408. 

3  Prior  to  a  certain  English  stat- 
ute (3  <&  4  W.  4  C.  42,  sec  2)  actions 
for  injuries  to  real  property  could 
not  be  maintained  by  or  against  the 
personal  representative  of  either 
party  upon  their  death.  This  stat- 
ute brought  about  very  material 
changes  in  the  maxim  actio  person- 
alis moritur  cum  persona,  and  from 
that  period  actions  could  be  main- 
tained by  or  against  personal  rep- 
resentatives for  injuries  to  personal 
and  real  property.  Chitty's  Pig., 
79.  Under  4  Edw.  III.  c.  725, 1461 ; 
5  Edw.  ni.  c.  5  (1483),  actions  for 
injuries  to  personal  property  sur- 
vived.   This  statute  may  be  regard- 


ed as  part  of  the  common  law  of 
this  state.  Russell  v.  Sunbury,  37 
0.  S.  374.  By  3  &  4  Wm.  IV.  c.  42, 
1830,  actions  for  injuries  to  the 
freehold  survived.  Independently 
of  these  statutes  a  remedy  was  al- 
lowed for  a  wrongful  act  against  the 
estate  of  the  wrongdoer  when  the 
property  or  proceeds  of  the  property 
belonging  to  another  have  been  ap- 
propriated by  the  deceased  person. 
Jaggard  on  Torts,  p.  32,  note  145. 
''At  common  law  an  action  for  an 
injury  to  the  person  caused  by  want 
of  skill  or  negligence  of  a  surgeon, 
although  based  on  contract,  did  not 
survive  the  death  of  either  party." 
Vettner  v.  Oilman,  48  N.  H.  416; 
Zabriskie  v.  Smith,  13  N.  Y.  322; 
Wheatley  v.  Lane,  1  Saund.  216; 
Wolf  V.  Wall,  40  O.S.I  U. 
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assigned.  Rather  we  might  say  that  those  matters  in  which  some 
right  might  be  passed  to  another,  especially  a  personal  represent- 
ative, can  be  assigned,  and  consequently  the  right  to  prosecute 
must  survive ;  while,  on  the  other  hand,  causes  of  action  for  torts, 
such  as  slander,  assault  and  battery,  false  imprisonment,  seduc- 
tion  and  others,  are  purely  personal  to  the  party  injured,  and 
hence  must  abate  with  his  death.^  As  Lord  Mansfield  said, 
cause  of  action  for  tort  produces  no  gain  to  the  party  commit- 
ting it,  and  must  die  on  account  of  the  cause.'^ 

After  considerable  controversy  it  was  finally  settled  that  all 
negotiable  paper  was  assignable,  but  by  reason  of  ancient  technical 
rules  of  common  law  the  assignee  was  obliged  to  sue  in  the  name 
of  the  assignor,  though  in  equity  he  could  sue  in  his  own  name, 
and  whatever  was  assignable  survived  to  the  personal  representa- 
tive. All  causes  of  action  arising  out  of  contract,  unless  purely 
personal  to  the  party  and  executory,  survived.^  All  the  demands 
ex  ddicto  were  capable  of  assignment,  excepting  those  which  were 
purely  personal  torts,  such  as  assault  and  battery,  false  imprison- 
ment, malicious  prosecution,  slander  and  libel.**  The  line  of  de- 
marcation separating  those  actions  which  survive  from  those  that 
do  not  is,  that  in  the  first,  the  wrong  complained  of  affects  prima- 
rily and  principally  property  and  property  rights,  and  the  injuries 
to  the  person  are  merely  incidental,  while  in  the  latter  the  injury 
complained  of  is  to  the  person,  and  the  property  and  rights  of 
property  affected  are  incidental.^  An  action  for  wrongful  death 
was  allowed  to  be  brought  after  the  death  of  the  party  injured  by 
a  separate  statute — the  Lord  Campbell's  Act. 

Measured  by  the  rules  brought  about  by  the  various  English 
statutes,  which  were  so  antique  when  our  code  provision  was 
adopted  as  that  they  were  common  law  to  us,^  we  have  the  rule, 
that  all  actions  arising  upon  contracts  other  than  those  purely 
personal  and  executory,  and  actions  for  injuries  to  personal  and 
real  property  survived.     Those  were  the  actions  which  the  legis- 


'  The  test  of  assignability  was  the 
element  of  survivorship.  Byxbie  v. 
Wood,  24  N.  Y.  607;  Haight  v. 
Hoyt,  19  N.  Y.  464 ;  Jordon  v.  Gil- 
len,  44  N.  H.  426. 

=  Hambly  v.  Trott,  Gowper,  374. 

3pomeroy*8  Code  Rem.,  sec.  147. 

^Bates'  Pig.,  15,  16. 

5  Jenkins  v.  French,  58  N.  H.  532; 
Broom  Max.  702 ;  Com.  Dig."  Admin- 


istration" B.,  15;  Hambly  v.  Trott, 
Cowper,  375;  Chamberlain  v.  Wil- 
liamson, 2  M.  &  S.  408;  AVade  v. 
Kabfleisch,  58  N.  Y.  282 ;  Lattimore 
v.  Simmons,  13  S.  <fe  R.  183 ;  Chitty's 
Pleading,  67,  90;  Bouv.  Inst.,  2755, 
2756. 

^"This  statute  may  be  regarded 
as  part  of  the  common  law  of  this 
state."  Russell  v.  Sunbury,  37  O.  S. 
374. 
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lature  had  in  mind  when  saying:  **  In  addition  to  those  actions 
which  survived  at  common  law,  etc/'  And  yet  we  might  con- 
clude that  the  statute  meant  that  only  those  actions  which  sur- 
vived at  common  law,  disregarding  the  changes  brought  about 
by  the  English  statutes.  This  would  seem  so  by  reason  of  the 
fact  that  the  causes  of  actions  for  injuries  to  real  and  personal 
property  are  especially  mentioned  as  surviving,  as  though  they 
did  not  survive  at  common  law ;  this  may  be  technically  correct, 
as  they  did  not  survive  but  for  the  statutes. 

To  show  how  the  matter  is  considered  the  following  statement 
is  made,  which  is  taken  from  a  recent  Supreme  Court  decision. 
As  a  general  rule,  at  common  law,  actions  ex  caniractu  survived, 
wh'ile  actions  ex  delicto  abated.  But  actions  ex  delicto  so  far  as  the 
act  complained  of  resulted  in  damage  to  property,  the  action  sur- 
vived, but  under  the  action  ex  eontradu,  an  action  for  breach  of 
promise  to  marry  was  not  included.^  In  common  parlance  the 
actions  which  did  not  survive  at  common  law  were  those  for  the 
recovery  of  damages  purely  personal,  such  as  assault,  false  im- 
prisonment, malicious  prosecution,  slander  and  libel,  and  mal- 
practice.   The  code  has  changed  the  common  law  to  some  extent. 

Sec.  7-9.     What  actions  sarvive  under  the  code.—As 

shown  by  the  preceding  section,  the  only  actions  which  did 
not  survive  according  to  English  law — being,  as  we  have  seen, 
shaped  and  moulded  by  English  acts  of  Parliament — were  those 


'This  is  what  the  Supremo  Court 
in  1889  say  in  Village  of  Cardington 
V.  Admr.  of  Fredericks,  46  O.  S. 
448.  And  this  view  bears  the  author 
out  in  the  conclusion  reache<I  after 
running  down  the  history  of  the 
matter,  and  shows  the  light  in  which 
the  common  law  is  viewed,  is  as  it 
was  changed  and  moulded  by  the 
various  acts  of  Parliament,  so  that 
in  enacting  the  Ohio  statute  there 
was  really  no  use  in  saying  that  in- 
juries to  property  also  survived  as 
the  common-law  actions,  so  far  as 
they  reunited  in  an  injury  to  prop- 
erty, but  only  did  not  survive  when 
the  injury  was  purely  personal. 
But  it  all  depends  upon  what  kind 
of  lenses  we  are  looking  through 
when  we  are  determining  what  the 
common  law  is.    Judge  Johnson,  in 


37  0. 8. 874,  in  speaking  of  the  com- 
mon-law rule  of  actions  ex  delicto 
abating,  seemed  to  have  in  mind 
that  it  included  injuries  to  person, 
personal  property  and  to  real  estate. 
The  reason  for  the  distinction  was 
stated  in  Chamberlain  v.  William- 
son, 2  M.  &  S.  408,  thus:  "  Execu- 
tors and  administrators  are  the  rep- 
resentatives of  the  temporal  prop- 
erty, that  is,  the  debts  and  goods  of 
the  deceased,  but  not  of  their 
wrongs,  except  those  wrongs  which 
operate  to  the  temporal  injury  of 
their  personal  estate."  In  other 
words,  the  pain  and  suffering  en- 
dured, or  the  impairment  of  the 
body,  not  being  a  property  intere-s-t, 
(lid  not  pass  to  a  personal  represen- 
tative. Nor  were  such  causes  as- 
signable.   46  0.  S.  448. 
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actions  ex  delicto  (which  were  purely  personal;  such  as  assault  and 
battery,  false  imprisonment,  malicious  prosecution,  slander  and 
libel,  malpractice),  or  those  arising  out  of  contract  which  were 
strictly  personal  and  executory.  All  actions  for  injuries  to  prop- 
erty rights,  real  and  personal,  and  actions  for  death  by  wrongful 
act  survived. 

Thus  stood  the  English  law,  whether  it  be  called  common  law 
or  statutory  law  which  the  Ohio  Legislature  had  in  mind  when 
framing  the  following  section: 

**  In  addition  to  the  causes  of  action  that  survive  at  common 
law,  causes  of  action  for  mesne  profits  or  for  injuries  to  the  person 
or  property,  or  for  deceit  or  fraud,  shall  also  survive;  and  the 
action  may  be  brought  notwithstanding  the  death  of  the  person 
entitled  or  liable  to  the  same."^ 

Originally  the  statute  merely  followed  the  English  law  that 
injuries  to  real  and  personal  estate  survived,  but  it  is  now 
changed  so  as  to  include  injuries  to  the  person,  as  explained  in 
the  next  section. 

From  the  fact  that  the  statute  has  already  provided  that  inju- 
ries to  personal  and  real  property  survived,  it  would  seem  that 
they  were  looking  to  the  common  law  before  the  changes  made 
by  the  statutes  which  provided  that  such  actions  survived,  and 
were  but  following  in  the  footsteps  of  England  by  enacting  espe- 
cial provisions.*-^  Another  section  goes  hand  in  hand  with  this 
one  which  applies  only  to  pending  actions  or  proceedings.  No 
action  or  proceeding  pending  in  any  court  shall  abate  by  the  death 
of  either  party  thereto,  except  an  action  for  libel,  slander,  mali- 
cious prosecution,  for  a  nuisance,  or  against  a  justice  of  the 
peace  for  misconduct  in  office.^  This  is  discussed  in  the  next 
section. 

Sec.  7-10.    Same  continued— actions  for  mesne  profits. 

Causes  of  actions  for  mesne  profits  are  by  the  code  made  to  survive, 
notwithstanding  the  death  of  the  person  entitled  to  the  same.* 
Why  should  the  code  use  this  language :  "  Causes  of  action  for 
Tnesn^  profits^^J 

Mesne  profits  is  the  value  of  the  premises  recovered  in  an  action 
of  ejectment,  during  the  time  the  premises  were  illegally  kept 
out  of  possession,  such  as  are  properly  recoverable  by  an  action 
of  trespass  quare  dausum  fregU^  after  a  recovery  in  ejectment.^    The 

^  R.  S.,  sec.  4975.  *  Sec.  4975. 

'See  full  discussion  of  this  matter  sOsbourii  v.  Osbourn,  11  Serg.  & 

in  ante  sec.  7-8.  R.,  55;  Bacon's  Abr.  Ejectment  A.; 

3R.  S.,  sec.  5144.  3  Black.  Com.,  205. 
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code  has  substituted  for  the  action  of  trespass  for  metsfie  profits  an 
axition  which  is  described  in  the  code  as  a  claim  for  ^'damages  for 
withholding  real  property  and  for  the  rents  and  profits."  The 
action  corresponding  to  ejectment  is  recovery  of  the  possession  of 
real  property  which  may  be  with  or  without  damages.  The  re- 
cover}' of  the  possession  of  the  property  is  one  cause  of  action  while 
the  recovery  of  the  rents  and  profits  is  another,  and  they  may  be 
joined.^  This  course  is  usually  taken,  although  it  is  not  neces- 
sarily incumbent  on  one  seeking  recovery  of  the  possession  of 
real  property  to  ask  for  the  rents  and  profits.  And  if  not  so  asked 
for,  there  can  certainly  be  no  objection  to  another  suit  for  the 
memeprf^^  and  if  the  original  parties  die,  their  personal  repre- 
sentative may  maintain  the  action,  and  in  this  manner  the  sec- 
tion will  come  into  practical  operation.  But  there  does  not  exist 
the  same  reason  for  bringing  the  separate  action  for  rents  and 
profits  oriTieme  j9r(2/i6i  underthepresent  procedure  as  did  at  common 
law.  After  the  original  form  of  ejectment,  which  was  nothing 
more  than  a  mere  ))ersonal  action  for  the  recovery  of  damages 
for  the  ouster,  was  developed  into  the  new  mixed  action — that  is, 
for  the  trial  of  title,  or  for  the  recovery  of  the  property  with  dam- 
ages— the  damages  usually  recoverable  therein  were  very  small. 
Therefore,  in  order  to  complete  the  remedy,  an  action  for  trespass 
tx>uld  be  sustained,  after  recovery  in  ejectment  to  recover  the 
memepr(^  which  the  tenant  in  possession  wrongfully  recovered.^ 
This  action  of  trespass  was  a  separate  action  from  the  prior  action 
of  ejectment,  and  could  only  be  between  those  who  were  parties 
to  the  prior  action  of  ejectment.*^ 

The  action  at  common  law  for  the  recovery  of  rents  and  profits 
or  mesne  prcfits  was  in  form  an  action  of  trespass.  But  in  eject- 
ment the  judgment  therein  rendered  was  conclusive  evidence 
of  plaintiff's  right  to  all  profit*  accruing  after  the  date  of  the 
ouster.* 

The  development  of  the   action  of  ejectment  serves  to  give 


'  R.  S.,  sec.  5019.  See  pout  si'C. 
30. 

^3  Black.  (>)in.,  205. 

^Lion  V.  Bartis,  5  Cowan,  408; 
JackBon  v.  Randall,  11  Johns.  405; 
West  v.  Hughes,  1  Har.  &  J.  (Md.) 
574. 

*  1  Chitty'B  Pr.,  I»3 ;  3  Black.  Com., 
•J05;  2  Greenleafs  Ev.,  332.  Walker 
says  f  (M5)  that  the  meme  profitn  while 


the  defendant  had  been  in  posses- 
sion of  it  could  not  be  collected  in 
the  original  action  of  ejectment, 
l)ut  a  separate  action  of  trespass  for 
mesne  profits  had  to  be  brought.  But 
this  does  not  precisely  accord  with 
Blackstone,  as  he  says  that  to  afford 
a  complete  remedy  because  of  the 
smallness  of  the  damages,  trespass 
would  lie. 


34 


ABATEBfBNT  OP  ACTIONS. 


§§  7-10,  7-11. 


a  clearer  understanding  of  the  matter.     This  is  given  in  the 
note.^ 

See.  7-11.  Same  eontinued— Injuries  to  the  person.  The 

amendment  to  section  4975,  in  1893,^  added  "actions  for  injuries 
to  the  person,"  making  them  also  survivable.  At  the  same  time 
section  5144  was  amended,  dropping  actions  for  assault,  or  assault 
and  battery,  from  those  actions  which  abated ;  and  by  this  sec- 
)  tion  there  is  no  action  or  proceeding  which  is  pending  which 
abates  upon  the  death  of  a  party,  except  an  action  for  libel, 
slander,  malicious  prosecution,  for  a  nuisance,  or  against  a  jus- 
tice of  the  peace  for  misconduct  in  office,  which  abate  by  the 
death  of  either  party.  Section  4975  refers  to  actions  which 
have  never  been  brought,  or  to  the  right  to  commence  and  main- 
tain actions,  and  not  to  pending  actions,^  while  section  6144 
refers  to  those  which  are  pending  when  the  death  of  either  party 
occurs.  If  the  two  sections  referred  to  causes  of  action  in  the 
same  stage,  there  would  be  some  conflict,  and  indeed  as  it  is  there 
is  certainly  not  perfect  harmony  between  them,  and  in  construing 
either  one  the  provisions  of  both  must  be  taken  and  considered 
together.  It  must  first  be  determined  what  "injuries  to  the 
person  "  mean  and  what  actions  it  will  include ;  and  if  we  shall 
conclude  that  it  embraces  the  actions,  libel,  slander,  malicious 
prosecution,  etc.,  then  there  is  irreconcilable  conflict.  The  one 
says  they  may  be  commenced,  while  the  other  says  that  if  they 
have  been  commenced  during  lifetime,  they  must  abate  upon 
the  death  of  either  party.  In  Georgia,  under  a  statute  using 
the  same  expression — injury  to  the  person — it  was  held  appli- 


'  Ejectment  at  commoii  law  was 
originally  only  a  personal  action  for 
the  recovery  of  damages  for  a  dis- 
possession of  land,  brought  by  a 
lessee  who  had  been  ousted  there- 
from. By  means  of  the  influence 
which  equity  had  over  the  proced- 
ure in  courts  of  law,  the  action  was 
changed  into  one  for  the  trial  of  the 
title  of  the  plaintiff  as  the  main  ob- 
ject, as  well  as  the  recovery  of  dam- 
Ages,  and  thus  became  classed  as  a 
mixed  action.  Before  it  could  be 
adopted  as  an  action  for  the  trial  of 
the  title,  the  use  of  fictions  had  to 
be  resorted  to.  The  change  in  this 
form  of  action  clearly  demonstrates 
A  weakness  in  the  common-law  sys- 


tem. Desiring  to  make  use  of  the 
action  for  the  purpose  of  trying  the 
title  of  the  lessor's  title,  it  was  sup- 
posed as  the  action  was  maintained 
by  a  lessee  against  a  stranger,  there 
would  have  to  be  a  fictitious  lessee, 
a  fictitious  ejector,  and  a  fictitious 
ouster.  These  fictitious  allegations 
were  made,  and  by  consent  of  the 
court  the  adversary  consented  to 
these  fictions,  so  that  the  question 
of  title  only  was  left  for  decision. 
Walker's  Am.  Law,  620;  3  Black. 
Com.,  199;  Shipman's  Com.  Law 
Pig.,  118, 119.    See  sec.  30,  post, 

»  90  0.  L.  140. 

3  Russell  V.  Sunbury,  37  O.  S.  376. 
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cable  to  actions  for  libel.  ^  And  in  Michigan  under  a  Btiitute'^ 
providing  for  the  revival  of  actions  for  negligent  injuries  to  the 
person,  it  was  held  that  an  action  for  malpractice  survived.^ 
And  this  illustrates  what  the  author  believes  to  have  been  the 
legislative  intent  when  making  the  amendment.  It  was  only 
meant  to  allow  actions  for  personal  injuries,  such  as  those 
brought  about  by  negligence,  to  be  sustained  after  death,  and 
while  actions  for  slander  and  libel,  malicious  prosecution  and 
nuisance,*  may  be  an  injury  to  the  person,  they  are  not  such  per- 
sonal injuries  by  the  amendment  to  section  4975  as  were  in- 
tended to  survive. 

Actions  for  damages  for  wrongful  death  survive  in  favor  of  the 
personal  representative  by  virtue  of  an  independent  provision,* 
but  is  classed  under  the  head  of  an  injury  to  the  person;  the 
reason  why  it  was  made  survivable  being  merely  to  provide  for 
the  families  or  next  of  kin.  By  virtue  of  the  amendment  of  sec- 
tion 4975,  it  may  be  brought,  notwithstanding  the  death  of  in- 
jured or  person  causing  injury. 

And  so  an  action  for  false  imprisonment  clearly  falls  within 
the  phrase — injury  to  the  person — ^and  is  not  abated  according 
to  section  5144 ;  and  so  with  seduction,  assault  and  battery,  and 
malpractice. 

A  pending  action  to  recover  damages  for  injuries  caused  by 
negligence  not  being  within  any  of  the  enumerated  exceptions  in 
6144  R  S.,  does  not  abate  by  the  death  of  the  party  injured.* 

See.  7-12.    Same  eontinued— Injuries  to  property.    All 

causes  of  action  for  injuries  to  property  may  be  brought,  notwith- 
standing the  death  of  the  person  entitled  and  liable  to  the  same.*^ 
This  is  so  broad  that  it  needs  little,  if  any,  elucidation.  It  will 
be  noticed  that  it  uses  the  general  term,  property,  without  dis- 
tinguishing real  or  personal  property,  and  as  property  signifies 

'Ga.  Code,  sec.  2967 — no  action  ^An  action  against  a  village  for 
for  the  recovery  of  damages  for  injury  caused  by  unsafe  and  negli- 
homicidey  injury  to  the  person,  in-  gent  construction  of  street  is  an  ac- 
jnry  to  property  shall  abate  by  ^  tion  for  nuisance,  and  abates.  (Car- 
death  of  either  party.  Acts  1888-  dington  v.  Fredericks,  46  0.  S.  442.) 
89,  p.  73 ;  Johnson  v.  Bradstreet,  13  If  death  had  resulted  it  would  have 
S.  E.  250.  See  Swift  v.  Bradstreet,  been  different  and  would  not  have 
13  8.  E.  250.  abated.    Boyd  v.  Village  of   Cam- 

•How  St.,  sec.  7397.  bridge,  4  0.  C.  C.519,  521. 

sNorrifl  y.  Grove,  58  N.  W.  1006  sR.  s.,  sec.  6134. 

(Mich.).  Not  under  former  stotute.  *0.  &  P.  Coal  Co.  v.  Smith,  34  W. 

Wolf  V.  Wall,  40  0.  S.  11 1 ;  see  also  L.  B.  94 ;  53  O.  S.  313. 

Best  V.  Vedder,  58  How.  Pr.,  187.  7  R.  S.,  sec.  4975. 
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the  right  which  a  man  has  in  land  and  chattels  to  the  exclusion 
of  others,  it  will  embrace  all  actions  of  every  description  that  may 
be  instituted  concerning  real  or  personal  property.  It  matters 
not  how  the  injury  was  occasioned,  whether  by  negligence  or  by 
the  result  of  direct  force. ^  "An  injury  to  personal  estate  "  under 
the  former  statute  was  held  to  include  damage  done  to  some 
specific  property,  of  which  the  person  was  the  owner.  It  is  not 
damage  arising  incidentally  or  collaterally.*^ 

Sec.  7-18.    Same  continued— For  deceit  and  fraud.— 

Actions  "  for  deceit  and  fraud  "  also  survive  the  death  of  either 
party  .^  It  would  seem  at  first  glance  that  causes  of  action  arising 
from  fraud  and  deceit  might  fall  under  **  injuries  to  property," 
but  the  nature  of  the  action  arising  from  fraud  is  somewhat  dif- 
ferent. Is  is  true  that  a  chose  in  aption  or  right  of  action  par- 
takes of  the  nature  of  a  property  right. 

In  Michigan  it  was  held  that  an  action  by  the  husband's 
lieirs  against  his  widow,  for  fraudulent  destruction  of  his  title 
deeds  to  land  and  procuring  title  in  her  own  name,  was  not 
within  the  meaning  of  injuries  to  real  or  personal  estate.^  But 
it  would  come  under  fraud  and  would  survive.  This  section  will 
embrace  a  cause  of  action  for  deceit,  in  inducing  one  to  loan 
money  to  another  by  falsely  representing  that  the  borrower  is 
good.^ 

Sec.  7-14.  Death  pending  action  for  new  trial  or  er- 
ror in  non-survivable  actions. — Personal  actions  at  com- 
mon law,  as  well  as  by  statute,  except  as  modified  by  recent 
changes  as  pointed  out,  we  have  seen  abate  by  the  death  of  the 
party.®  But  even  in  such  actions  or  in  any  action  which  abates 
upon  death  of  either  party,  if  death  occurs  after  verdict,''  or  dur- 
ing the  pendency  of  a  motion  for  a  new  trial,®  or  during  the  pen- 
dency of  error  proceedings,*  the  action  does  not  abate.  Especial- 
ly so,  after  an  appeal  or  error  proceeding  has  been  submitted, 
though  not  decided.    The  court  may  in  such  case  enter  judgment 


^Hall  V.  R.  R   Co.,    1  Disn.  58; 
3Ioore  v.  Massini,  32  Cal.  590. 
"Wolf  v.  Wall,  40  0.  S.  111. 
3R.S.,  sec.  4975. 

^Htebbins  v.  Deaii,  82  Mich.  385. 
5  Hadcock  v.  Osmer,    ^  N.  Y.  S. 

ms. 

^  Ante  sees.  7-8,  7-9. 

7  Dial  v.  Holter,  6  O.  S.  228,  24() ; 
Oollins  V.  Prentice,  15  Conn.  423; 
Ryghtwayae  v.  Durham,  12  Wend. 


245;  Mackey  v.  Rhinelander,  1 
Johns.  Cases,  408. 

«Hilker  v.  Kelley,  :«)  N.  E.  304 
(130  Ind.  366). 

9  First  National  Bank,  49  Fed.  120 
( a  tort) ;  Carr  v.  Riecher,  119  N.  Y. 
123  ;  Hart  v.  Washburn,  16  N.  Y.  8. 
923;  Phelan  v.  Tyler,  64  Cal.  80; 
Beck  V.  Dowel,  40  Mo.  App.  71 
(personal  injuries). 
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as  of  the  date  of  the  submission.^  This  is  upon  the  principle 
that  where  death  occurs  after  a  verdict  and  before  judgment  or 
even  a  final  judgment  by  higher  courts,  the  right  has  already 
been  established,  it  should  continue  in  force,  and  a  judgment 
given  upon  it  as  of  the  time  when  rendered.  This  is  done  by  an 
entry  nunc  pro  tune^  the  power  to  make  which  is  discretionary 
which  is  exercised  in  proper  cases  to  prevent  justice.^ 

See.  7-16.    Praetiee  in  reyiying  actions*— This  subject  is 

discussed  in  a  subsequent  chapter. 

'  Danforth  v.  Danforth,  111  111.  236. 
» Dial  v.  Holier,  6  O.  8.  228,  346. 
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15a.  Same  continued — Illustra- 
tive cases. 
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Sec.  8.    The  manner  of  treatment.— Only  general  princi- 
ples of  the  law  governing  parties  to  actions — historical  and  fun- 
■  damental — will  be  discussed  in  this  chapter,  and  particular  rules 
and  principles  are  treated  in  connection  with  the  special  subjects 
and  actions.     This  is  believed  to  be  the  more  convenient. 

See.  8a.    Changes  and  distinctive  features  of  the  code 

as  to  parties. — The  law  governing  parties  to  actions  forms  a 
very  important  and  difficult  part  of  the  subject  of  pleading.  A 
very  careful  study  of  the  situation  and  the  relationship  of  parties 
who  may  be  held  and  who  may  not  be  held  liable,  must  be  made 
before  the  pleading  is  drafted.  And  before  we  can  fully  appre- 
ciate and  understand  this  branch  of  the  subject  we  must  carefully 
study  the  history  of  the  law  of  procedure.  The  changes  made 
by  the  code  necessarily  brought  about  many  material  changes 
in  the  law  of  parties.  The  code  not  only  rendered  changes  in  the 
law  of  parties  on  account  of  the  abolition  of  the  forms  of  action 
38 
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necessary,  but  a  change  was  also  made  necessary  by  reason  of 
changes  in  the  division  of  actions,  as  affecting  venue.  Whether 
or  not  you  may  bring  an  action  against  certain  parties  in  a  par- 
ticular  place  or  venue,  will  depend  upon  what  the  provisions  of 
the  statute  regulating  the  subject  of  venue  are. 

At  common  law  actions  were  local  and  transitory,  the  former 
being  brought  where  the  facts  or  subject  of  the  action  occurred 
or  was,  the  latter  in  any  county.  While  the  code  has  in  fact 
partially  retained  this  distinction  in  substance,  still  there  may  be 
some  difference,  and  hence  it  has  an  important  bearing  upon  the 
law  of  parties,  and  should  be  studied  in  that  connection. 

The  rules  at  common  law  governing  parties  were  quite  dissim- 
ilar from  those  which  have  been  formulated  under  the  code  pro- 
cedure. Necessarily  so  because  of  the  consolidation  of  legal  and 
equitable  actions  under  the  code  into  the  single  civil  action. 
The  law  of  parties  prevailing  in  law  and  equity  differed  radically; 
those  of  the  former  being  very  unsatisfactory,  while  those  of  the 
latter,  being  framed  to  relieve  the  harshness  of  the  law,  were 
much  more  liberal  and  satisfactory. 

When  the  codes  were  adopted,  therefore,  and  law  and  equity, 
so  far  as  the  form  of  procedure  was  concerned,  were  blended  into 
one  system,  it  was  but  natural  that  the  framers  would  draw  prin- 
cipally from  equity  in  the  formation  of  the  code,  so  far  as  it  relates 
to  parties.^  The  code  as  to  parties  is  drawn  principally  from  the 
rules  of  equity,  though  some  rules  common  to  both  law  and 
equity  were  retained.  It  is  not  necessary  to  philosophize  upon 
the  intention  of  this  provision  to  abolish  the  common-law  rule 
which  prohibited  an  action  at  law  being  prosecuted  in  the  name 
of  any  person  other  than  the  original  obligee,  although  he  had 
transferred  his  interest  therein  to  another,  as  the  system  has  be- 
come BO  thoroughly  iml)edded  in  American  jurisprudence,  and  so 
well  understood  that  such  a  task  is  useless,  and  there  are  those 
who  have  made  the  philosophy  of  the  various  branches  of  law  a 
specialty.  The  scope  and  object  of  this  work  being  entirely  prac- 
tical in  its  character,  nothing  further,  therefore,  will  be  attempted 
than  some  useful  illustrations.  To  go  very  far  into  the  domain 
of  illustrations  upon  the  subject  of  parties  would   be  to  swell 

'  The  Code  Cojninissioners of  New  blending  of  the  jurisdictions  makes 

York  used  this  language  in  their  it  necessary  to  revise  these  rules. 

report,  which  was  inserted  in  the  If  we  would  have  but  one  system  of 

report  of  the  Ohio  Code  Commis-  practice,  we  must  have   but   one 

sioners:  "  The  rules  respecting  par-  common  set  of  rules  in  regard  to 

ties  in  the  courts  of  law  differ  from  parties." 

those  in  the  courts  of  equity.    The  ^ 
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a  book  beyond  the  patience  of  the  practitioner ;  and  yet,  being 
an  essential  part  of  pleading,  it  deserves  equally  as  much  at- 
tention as  any  other  branch.  The  principal  change  wrought 
by  the  code  was  the  repudiation  of  the  common  law,  by 
allowing  an  assignee  to  sue  in  his  own  name,  dispensing  with 
the  necessity  of  suing  in  the  name  of  the  original  assignor  or  of 
making  him  a  party,  and  in  the  incorporation  of  all  the  equita- 
ble rules  as  to  parties  into  the  code.  At  common  law  it  was  nec- 
essary to  aver  that  an  assignment  was  made  with  the  consent' of 
the  owner,  though  such  was  not  the  case  in  equity.  The  purpose 
of  the  code,  therefore,  was  to  assimilate  the  practice  in  the  courts 
of  law  to  that  which  prevailed  in  equity,  by  permitting  the 
real  party  in  interest  to  sue  in  his  own  name. 

Sec.  8b.    Real  party  in  interest.— The  codes  provide  that 

every  action  shall  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  except  as  otherwise  provided  in  special  cases.^  This  was 
the  rule  in  equity  practice.  The  common  law  only  allowed  an 
action  to  be  maintained  by  him  in  whom  the  legal  right  was 
vested ;  no  equities  were  recognized.  Where  at  common  law  an 
assignment  of  a  chose  in  action  would  pass  only  an  equitable  title, 
M  is  the  policy  of  the  code  to  vest  in  the  assignee  the  legal  title, 
and  consequent  right  of  action  in  his  own  name.^ 

The  real  party  in  interest  is  the  party  who  will  be  benefited  by 
the  action  or  the  one  who  will  be  injured  by  the  judgment.  The 
language  of  the  code  is  mandatory;  the  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest;^  and  if  not  so  done 
the  fact  that  the  plaintiff  is  not  the  real  party  may  be  interposed 
as  a  defense  and  the  action  may  be  defeated  by  showing  that  some 
other  person  is  the  real  party  in  interest.'*  This  defense,  however, 
must  be  set  forth  by  alleging  the  facts  in  an  answer  showing  how 
plaintiff  is  not  the  real  party  in  interest  like  other  defenses.^  An 
allegation  in  a  defendant's  pleading,  that  plaintiff '^  is  not  the  real 
party  in  interest"  constitutes  a  mere  legal  conclusion  and  raises 
no  issue.* 


■O.  Code,  sec.  4993;  Pomeroy's 
Code  Rem.,  sec.  124. 

"Whitman  v.  Keith,  1^  O.  S.  134, 
148.  "  His  title  is  not  a  mere  equita- 
ble title,  as  before  the  adoption  of 
the  code,  but  a  legal  title."  Allen 
V.  Miller,  11  O.  S.  377. 

3  Hall  V.  Plaine,  14  0.  S.  423;  Ea- 
ton V.  Alger,  57  Barb.  179. 

^Osborn  v.  McClelland,    43  O.  S. 


284,  295;  James  v.  Chalmers,  6  N. 
Y.  209. 

5  Curtis  V.  Gooding,  99  Ind.  45; 
Hammond  v.  Earle,  58  How.  Pr., 
426;  Jackson  v.  W^edon,  1  E.  D. 
Smith,  141 ;  Coffin  v.  Hydraulic  Co., 
18  N.  Y.  S.  782 ;  aT d,  136  N.  Y.  655. 
It  is  too  late  on  error.  Giraldin  v. 
Howard,  103  Mo.  40. 

«Van  Dyke  v.  Gardner,  47  N.  Y. 
S.  710. 
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One  to  whom  an  instrument  is  transferred  merely  as  collateral 
security^  or  for  collection,^  or  to  whom  paper  is  made  payable 
as  agent  even  though  not  so  designated,  may  sue  in  their  own 
names. 

It  is  not  alone  cases  of  assignment  to  which  this  provision  is 
to  be  applicable,  but  it  is  extended  to  other  instances.  Who  is 
the  real  party  in  interest  will  depend  upon  the  circumstances 
and  situation  of  the  parties.  Guided  by  the  rule  that  the  real 
party  in  interest  is  the  party  who  will  be  benefited  or  injured, 
it  may  be  readily  seen  that  it  will  embrace  other  relations  of 
parties  than  those  who  may  be  connected  by  anything  capable  of 
assignment.  The  relation  created  by  assignment  is  the  most  con- 
spicuous because  in  direct  contrast  with  the  common  law,  and  is 
more  especially  discussed  in  the  next  section. 

Where  a  promise  is  made  to  one  for  the  benefit  of  the  other, 
he  for  whose  benefit  it  is  made  is  the  real  party  in  interest  and 
may  bring  an  action  for  its  breach  either  in  his  own  name  or  in 
the  name  of  the  party  to  whom  made.'' 

Illustrative  of  this  rule  is  where  a  grantee  of  real  estate 
assnmes  and  agrees  to  pay  an  incumbrance  thereon,  the  mort- 
gagee may  sue  such  grantee  upon  his  personal  obligation.^  An 
agent  or  trustee  or  person  in  whose  name  a  contract  is  made  for 
the  benefit  of  another,  may  also  sue  without  joining  the  party  for 
wh'Ose  benefit  the  suit  is  brought.^  And  where  one  enters  into  a 
contract  with  another  in  his  own  name,  when  in  fact  he  was 
an  agent,  and  does  not  disclose  such  agency,  the  principal  though 
not  disclosed  may,  nevertheless,  bring  an  action  thereon  in  his 
own  name.^ 

Sec.  8c.     Assiernments—Assisrnees— Suits   by.— In   this 

commercial  age  there  are  but  few  instruments  which  are  not  as- 


"  Wetmore  v.  San  Francieco,  44 
Gal.  294. 

•  White  V.  Stanley,  29  O.  S.  42:? ; 
Knight  y.  Ins.  Co.,  26  O.  S.  <)64. 

'Miller  v.  Florer,  16  O.  S.  148, 
151;  Trimble  v.  Strother,  25  0. 
8.378;  Brewer  v.  Maarer,38  ().  S. 
660. 

It  is  a  proposition  firmly  estab- 
lished in  jurisprndence  that  one  not 
a  party  to  a  contract  may  maintain 
an  action  thereon,  when  such  con- 
tract is  made  for  bis  benefit  or  the 
benefit  of  a  class  to  which  he  he- 


longs  Cooper  V.  Fo88,  15  Neb.  516; 
Shamp  V.  Meyer,  20  Neb.  223;  Doll 
V.  Crume,  41  Neb.  655 ;  Barnett  v. 
Pratt,  37  Neb  349;  Rohman  v. 
Gaiser,  37  N.  W.  923. 

^Brewer  v.  Maurer,  38  O.  S.  543, 
550;  Pomeroy's  Code  Rem.,  sec.  139, 
p.  ]()9.  Other  casep  given  by  latter 
authoritv 

sRice  V.  Savery,  22Ia.  470;  Pom- 
eroy's  Code  Rem.,  sec.  141,  p.  175. 

*St.  John  V.  Griffith,  2  Abb.  Pr., 
198;  Hall  v.  Plaine.  14  O.  S.  417. 
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signable.  And  while  it  is  essential  that  a  pleader  fully  understand 
when  an  action  may  be  brought  by  an  assignee,  no  review  of  the 
question  will  here  be  attempted  further  than  the  appended  note, 
but  special  works  should  be  consulted.^  The  assignment  should 
be  in  writing,  although  it  has  been  held  that  a  person  holding  a 
note  and  mortgage  by  a  verbal  assignment  may  maintain  an 
action  therein  in  his  own  name.'^  Assignments  are  frequently 
made  for  purposes  other  than  the  transfer  of  actual  ownership, 
which  class  the  pleader  should  have  well  in  hand.  Reference  is 
made  to  those  instruments  which  are  transferred  to  another,  to 
which  there  is  also  annexed  some  collateral  agreement;  as,  for 
instance,  where  the  assignee  is  to  sue  and  collect  for  the  owner 
and  account  for  the  proceeds.  The  universally  accepted  con- 
struction of  the  code  is,  that  the  assignee  in  such  case  is  the  party 
in  interest  and  may  sue  in  his  own  name.'    This  will  include  an 


'  The  most  common  is  commercial 
paper.  An  action  may  be  brought 
by  an  assignee  of  an  open  account 
(Knadler  v.  Sharp,  36  la.  232);  or  of 
stock  in  a  corporation  (Railroad  Go. 
V.  Fink,  41  O.  S.  321) ;  or  of  a  claim 
of  a  principal  against  an  agent 
(Grant  v.  Ludlow,  8  0.  S.  1) ;  or  of 
a  reversion  of  a  lease  (Masury  v. 
South  worth,  9  0.  S.  340;  Smithy. 
Harrison,  42  O.  S.  180) ;  or  a  con- 
tract of  guaranty  (Bank  v.  Jones, 
16  O.  S.  145);  or  to  pave  streets 
( Ernst  V.  Kunkle,  5  O.  S.  520) ;  or 
of  a  right  of  an  officer  to  his  fees 
(Porter  v.  Dunlap,  17  0.  S.  591) ;  or 
of  salary  (Insurance  Co.  v.  Hess- 
berg,  27  O.  S.  393).  An  executory 
.contract  for  services  can  be  assigned 
by  an  employer  only  by  consent  of 
the  employee.  Chapin  v.  Longworth, 
Bl  O.  S.  421.  Nor  can  an  assignee 
without  indorsement  for  value  sue 
as  against  an  equitable  owner.  Os- 
born  V.  McClelland,  43  O.  S.  284; 
Hays  V.  Hathorn,  74  N.  Y.  48<).  An 
indorser  of  notes  who  has  paid  a 
judgment  thereon,  and  taken  an  as- 
signment of  aright  of  action  against 
a  justice  of  the  peace  for  his  failure 
to  collect  the  same  from  the  maker, 
is  not  the  real  party  in  interest  to 
maintain  an  action  against  the  jus- 


tice, but  the  right  exists  in  the 
holder  and  owner  of  the  notes. 
Dehn  v.  Heckman,  12  O.  S.  181. 
See  Pomeroy's  Code  Rem.,  sec.  124 
et  seq.,  where  this  subject  is  thor- 
oughly treated. 

'Barthol  v.  Blakin,  &4  la.  452; 
^loore  V.  Lowrey,  25  la.  336. 

3  White  V.  SUnley,  29  O.  S.  423; 
Saulsbury  v.  Corwin,  40  Mo.  App. 
373 ;  Brumback  v.  Oldham,  1  Idaho 
709;  Young  v.  Hudson,  99  Mo.  102; 
Allen  V.  Brown,  44  N.  Y.  228;  Sher- 
idan V.  Mayor,  68  N.  Y.  30;  Haysler 
V.Dawson,  28  Mo.  App.  531  (1888),  an 
account ;  Minn.  T.  M.  Co.  v.  Heipler, 
49  Minn.  395,  a  draft  taken  for  col- 
lection. A  person  holding  the  legal 
title  of  a  note,  though  he  be  an  agent 
or  tru8tee,and  liable  for  the  proceeds 
to  another,  is  the  proi)er  party  to 
8ue,  although  the  defendant  may 
make  such  defenses  thereto  as  exist 
against  the  real  party  in  interest. 
Cottle  V.  Cole,  20  la.  48{ ;  Abell  Note, 
etc.,  Co.  v.  Hurd,  52  N.  W.  Rep.  488 
(la.,  1392) ;  Minn.  T.  M.  Co.  v.  Heip- 
ler, 49  Minn.  395 ;  52  N.  W.  Rep.  33 
(1892);  £lmqui8tv.Markoe,45  Minn. 
305 ;  Young  v.  Hudson,  99  Mo.  102; 
Herron  v.  Cole,  25  Neb.  692;  Mc- 
Danielv.Pressler,3Wash.636;  Cur- 
tis v.  Sprague,  51  Cal.  239. 
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assignee  who  ic$  to  pay  some  indebtedness  for  the  assignor,^  or  an 
assignee  of  a  chose  in  action  in  which  others  are  beneficially  in- 
terested.2 

An  assignee  of  a  claim  for  damages  to  either  personal  or  real 
estate  may  sne.^  But  a  person  to  whom  a  note  is  transferred 
by  mere  delivery  for  the  purpose  of  collection  cannot  sue  in  his 
own  name.*  Before  the  code  an  assignee  of  only  part  of  a  de- 
mand could  not  sue  thereon;^  but  now  he  may  sue  and  obtain 
relief  by  making  the  assignor  a  party.  ^  And  the  owner  may  in- 
tervene to  protect  his  own  interests  in  the  action.*^ 

An  assignee  of  a  judgment,  the  proceeds  of  which  are  to  be 
paid  to  several  persons,  is  nevertheless  the  real  party  in  interest, 
and  may  bring  an  action  thereon  without  joining  those  interested 
as  parties.^  And  so  is  the  assignee  of  a  judgment  obtained  in  a 
garnishee  process  the  proper  party  plaintiff  in  an  action  against 
the  garnishee.^  A  plaintiff  in  an  action  of  replevin  may  sue  in 
his  own  name  on  a  redfelivery  bond,  which  is  made  to  an  officer 
as  the  real  party  in  interest;^®  and  a  partner  to  whom  his  copart- 
ner has  assigned  a  partnership  claim  may  sue  thereon  as  the  real 
party  in  interest.*^ 

See.  8d.  Right  of  set-off— Counter-elalm  and  defense 
not  impaired  by  assigrnment— It  is  provided  that  when  a 

party  asks  that  he  may  recover  by  virtue  of  an  assignment,  the 
right  of  set-off,  counter-claim,  and  defense,  as  allowed  by  law, 
shall  not  be  impaired.^^  This  allows  the  defendant  to  interpose 
any  defense  he  may  have  had  at  the  time  or  before  notice  of  the 
assignment  against  the  assignor.^^  And  claims  may  be  set  off 
against  those  persons  who  are  the  equitable  owners  of  the  demand 
in  suit,  without  regard  to  the  nominal  parties  to  the  record. 
That  is,  the  party  in  interest,  and  not  merely  the  party  of  record, 


'  Vimont  v.  Railroad  Co.,  64  la. 
olZ;  Ginocchio  v.  Canal  A  M.  Co., 67 
Cal.  493;  Walburn  v.  Chenault,  43 
Kan.  352. 

•Allen  V.  Brown,  44  N.  Y.  228; 
AVilliams  v.  Brown,  2  Keyes,  486. 

'Hall  V.  Railroad  Co.,  i  Disn.  58. 

*  Nichols  v.  GrosH,  26  0.  S.  425. 
Cf.  Eaton  y.  Alger,  47  N.  Y.  345. 

sStanberry  v.  Smythe,  13  O.  S. 
495-600. 

«Grain  v.  Aldrich,  38  Cal.  514; 
Lapping  v.  Duffy,  47  Ind.  51 ;  AIU*u 
V.  Miller,  11  O.  S.  374-8. 


Mfradwohl  v.  Harris,  29  Cal.  150. 

8  Walburn  v.  Chenault,  43  Kan.  352 
(1890),  citing  Allen  v.  Brown,  44 
N.  Y.  228;  Williama  v.  Norton,  3 
Kan.  295. 

9  AVhitman  v.  Keith,  18  O.  S.  134. 
"  Kimball  v.  Bleick,  32  Pac.  Rep. 

7m. 
"  Stuckey  v.  Fritsche,  77  Wis.  329 

(mm. 

"  Code,  sec.  4993. 

"  Beckwith  v.  Bank,  9  N.  Y.  211. 
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is  the  oue  against  whom  the  set-off  should  be  made.^  A  judg- 
ment debtor  may,  in  an  action  by  the  assignee  of  a  judgment 
thereon,  set  up  by  way  of  set-off,  an  indebtedness  to  him  from 
the  judgment  creditor  accruing  before  the  assignment  to  the 
plaintifil^  There  are  special  statutory  provisions  regulating  the 
equities  existing  between  parties  to  negotiable  paper  transferred 
after  maturity.  It  is  only  when  such  paper  is  transferred  after 
maturity  that  it  is  subject  to  equities,  that  is,  any  defenses  which 
the  maker  may  have  had  against  the  original  obligee. 

The  section  under  consideration  provides  that  the  right  of  set- 
offs, counter-claim,  and  defense,  as  are  allowed  by  lawy  shall  not  be 
impaired.  Then  what  are  allowed  by  law?  All  that  existed  at 
the  time  of  the  assignment  as  between  the  original  parties,  of 
whatsoever  kind,  legal  or  equitable.^ 

Sec.  8e.    Plaintiff  in  action  on  bonds.— The  equity  rule, 

incorporated  in  the  code  that  the  real  party  in  interest  may 
bring  suit  is  made  applicable  to  cases  where  a  person  forfeits  his 
bond,  or  renders  his  sureties  liable,  allowing  any  person  injured 
thereby,  or  who  is  by  law  entitled  to  the  benefit  of  the  security, 
to  bring  an  action  thereon  in  his  own  name  upon  such  bond.^ 
Official  bonds,  such  as  state,  county  and  municipal  officers,  are 
made  payable  to  the  state ;  and  so  with  the  bonds  of  executors, 
administrators  and  guardians;  but  the  test  under  the  statute 
as  to  who  will  be  entitled  to  sue  is  the  person  injured  by  the 
breach  or  who  is  entitled  to  the  benefit  of  the  security.  In  case 
of  defalcation  on  the  part  of  certain  state  or  county  officials,  the 
state  or  county  alone  is  injured  or  entitled  to  the  benefit  of 
the  security,  and  must,  therefore,  bring  suit ;  as  suit  upon  a  coun- 
ty treasurer's  bond  for  failure  to  pay  over  money  received  as  such 
treasurer^  or  for  money  unlawfully  received  by  the  officer  out  of 
the  fund  of  the  county  treasury,  as  compensation  for  services  ;^ 
or  on  the  bond  of  a  township  treasurer,  given  to  secure  the  dis- 
bursement of  the  school  fundsJ 

Official  bonds  may  be  divided  into  two  classes  so  far  as  the 
parties  to  actions  thereon  are  concerned.  One,  where  the  bond  is 
given  as  a  security  to  protect  the  rights  of  individuals;  and  the 

« Miller    v.  Florer,  15  O.  S.   148,         *  Kelly   v.    State,  25   O.  S.  5(i7; 

151, 152.  Hunter  v.  Commissioners,  10  O.  8. 

■  Gildersleeve  v.  Burrows,  24  O.  S.      515  (the  county  commisaioners  are 

204.  not  proper  parties). 

3  This  is  fully  explained  in  Pome-  «  State  v.  Kelly,  32  O.  S.  421. 
roy's  Code  Rem.,  sec.  162.  7  Board  of  Education  v.  Kersinger^ 

4  Code,  sec.  4994.  2  W.  L.  M.  474. 
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other,  where  it  is  taken  to  protect  the  rights  of  the  puhhc.  And  this 
section  of  thecode  under  consideration  was  undoubtedly  enacted  to 
enable  a  private  individual,  when  he  has  suffered  an  injury  by  a 
breach  of  the  bond,  to  bring  the  suit  thereon,  instead  of  the  state, 
the  obligee  named,  since  the  state  in  such  case  has  no  interest 
therein. 

For  example,  an  individual  may  be  injured  by  the  failure  of  a 
sheriff  to  pay  over  money  collected  in  a  suit  or  by  failure  of  an  ex- 
ecutor, administrator,  trustee  or  guardian  to  perform  some  o£Sicial 
duty.  In  this  class  of  cases  the  party  injured  must  sue  in  his 
own  name,  and  set  out  the  giving  of  the  bond,  its  terms,  and 
the  act  of  misconduct  or  neglect  by  which  he  claims  that  the 
bond  was  forfeited  and  he  personally  injured ;  and  in  so  doing 
he  will  show  a  right  of  action  in  himself,  in  which  no  other  per- 
son has  any  interest.^ 

In  the  other  class  of  cases,  where  the  bond  is  given  to  protect 
the  public  right,  the  state  stands  as  the  legal  representative  of  the 
public  right.  It  matters  not  whether  the  money  is  required  to 
be  kept  in  the  hands  of  the  treasurer  of  the  state,  of  a  county  or 
of  a  township;  but  whether  the  money  to  be  paid  into  the  hands 
of  the  one  or  the  other,  it  is  public  money  and  subject  to  be  dis- 
posed of  by  the  legislation  of  the  state  as  public  money.  So 
school  funds  are  public  funds  to  be  applied  under  the  law  for 
a  public  use,  without  regard  to  the  fact  whether  they  are  in  the 
hands  of  the  state,  county  or  township  treasurer.  In  this  class  of 
cases  the  suit  must  be  in  the  name  of  the  state. 

If  the  action  be  upon  the  bond  of  a  state  official,  then  the  at- 
torney general  of  the  state  should  bring  the  suit;  if  upon  the 
bond  of  a  county  or  township  official,  the  prosecuting  attorney 
l)eing  the  representative  of  the  latter  should  bring  the  suit,  but 
in  either  case  in  the  name  of  the  state.^ 

The  foregoing  rules  may  be  easily  applied  to  all  kinds  of  bonds, 
as  actions  upon  the  bond  of  a  justice  of  the  peace,^  county  clerk, 
recorder,  etc.,  and  other  officer.  If  the  injury  is  to  the  individual, 
as  it  is  usually  in  such  cases,  then  he  must  bring  the  action ;  if 
to  the  public,  then  the  state  must  bring  the  action. 

Sec.  9.    Trustee  of  an  express  trust.  —  There  are  three 

classes  of  exceptions  to  the  rule  that  the  real  party  in  interest 
shall  prosecute  an  action,  namely :  An  administrator,  executor, 
guardian,  or  trustee  of  an  express  trust,  a  person  with  whom  or 
in  whose   name   a  contract  is  made  for  the  benefit  of  another, 

•  Board  of  Education  v.  KersinKer,  "See  State   v.  Kelly,  25  O.  S.  421 ; 

2  W.  L.  M.  474.  Kelly  v.  Sute,  26  0.  S.  567. 

^  Aucker  v.  Adams,  23  O.  S.  r>43. 
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or  a  person  expressly  authorized  by  statute,  who  may  sue  with- 
out joining  with  him  the  person  for  whose  benefit  it  is  prose- 
cuted, that  is,  the  real  party  in  interest ;  and  officers  may  sue 
and  be  sued  in  such  name  as  authorized  by  law.^  A  trustee  of 
an  express  trust  only  is  noticed  in  this  section.'-^  The  New  York 
code  has  defined  a  trustee  of  an  express  trust  as  a  person  with 
whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another;^  and  it  was  not  intended  to  limit  it  to  a  particular 
class,  but  rather  to  enlarge  its  sense.*  Under  this  provision  the 
beneficiary  of  a  contract,  or  he  for  whom  it  was  made,  though  not 
named  therein,  may  bring  an  action  thereon  in  his  own  name 
as  the  real  party  in  interest.^  And  this  is  so  where  the  con- 
tract is  a  verbal  one.^  The  provision  is  plain,  and  it  should  be 
an  easy  matter  to  determine  what  cases  fall  within  it.  It  does 
not  apply  6r  extend  to  those  who  ^re  only  indirectly  or  inci- 
dentally benefited.'^  Where  property  is  conveyed  to  trustees  of 
a  corporation  for  its  benefit,  the  corporate  body  may  bring  an  ac- 
tion with  respect  thereto.®  It  will  include  a  collector  of  a  claim,^ 
a  loan  agent,^^  a  person  to  whom  a  note  and  mortgage  are  given 
for  the  benefit  of  others,^^  or  one  who  holds  the  legal  title  to  a 
cause  of  action  as  agent  or  trustee,^^  or  ^^  auctioneer, ^^  or  a 
factor,^*  or  an  insurance  broker  holding  a  policy  for  himself 
and  others,  though   the  only  one  named,^^  or  a  part  owner  of 


»0.  Code,  sec.  499. 

"See  eh.  35,  Executors  and  Ad- 
ministrators, sec.  548;  ch.  45,  In- 
fants, sec.  672. 

3N.Y.R.S.,  sec.  113(449). 

*  Weaver  v.  Trustees,  28  Ind.  112 
(1867). 

sEmmitt  v.  Brophy,  42  O.  S.  82; 
Miller  v.  Florer,  15  O.  S.  148;  Gil- 
dersleeve  v.  Burrows,  24  O.  6.  204  ; 
Stevens  v.  Flannagan,  131  Ind.  122 ; 
Crumbaugh  v.  Kugler,  3  O.  S.  544, 
549 ;  Bagaley  v.  Waters,  7  O.  S.  359, 
367 ;  Trimble  v.  Strother,  25  0.  S. 
378,  381 ;  Thompson  v.  Same,  4  0.  S. 
333;  Camahan  v.  Tousey,  93  Ind. 
561;  Leake  v.  Ball,  116  Ind.  214; 
Hewitt  V.  Young,  82  la.  224 ;  Ellis 
T.  Harrison,  104  Mo.  270 ;  16  S.  W. 
Bep.  198  (1891);  Anthony  v.  Her- 
man, 14  Kan.  494 ;  Brenner  v.  Luth, 
28  Kan.  581. 

HTrant  v.  Pendery,  15  Kan.  236; 


Harrison  v.  Simpson,  17  Kan.  508 ; 
Center  v.  McQueston,  18  Kan.  476 ; 
Piano  Mfg.  Co.  v.  Burrows,  40  Kan. 
361. 

7  Burton  v.  Larkln,  36  Kan.  246. 

^Church  V.  Branham,  90  Cal.  22; 
27  Pac.  Rep.  60  (1891). 

9  Noe  V.  Christie,  51  N.  Y.  270. 

*«  Consolidated  B.  Wire  Co.  v.  Pur- 
cell,  48  Kan.  267  (1892) ;  Stillwell  v. 
Hamm,  97  Mo.  579  (1888). 

"  Lundberg  v.  Elevator  Co.,  42" 
Minn.  37 ;  43  N.  W.  Rep.  685  (1889) ; 
Hays  V.  Gaslight  and  Coal  Co.,  29 
O.  S.  330. 

"  Cassidy  v. Woodward,  77  la.  354, 
and  cases  cited;  Cottle  v.  Cole,  20 
la.  481 ;  Rice  v.  Savery,  22  la.  470. 

'3  Mintum  v.  Main,  7  N.  Y.  220. 

«*  Ladd  v.  Arkell,  37  N.  Y.  Super. 
35. 

's  Insurance  Co.  v.  Wilson,  6  O.  S., 
553. 
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property  in  whose  name  a  policy  of  insurance  is  issued  for 
the  benefit  of  all  owners/  or  a  guest  at  an  inn  who  has  in  his 
posession  property  belonging  to  another  which  he  leaves  with 
the  innkeeper,^  or  a  trustee  in  a  deed  of  trust  to  secure  a  debt,^  or 
the  payee  of  a  note  who  is  acting  as  a  trustee  of  another,  whether 
the  beneficiary  be  dead  or  alive,^  or  an  agent  of  a  syndicate  to 
whom  a  note  is  made  payable,^  or  one  who  deposits  money  of 
his  principal  in  bank  as  agent,^  or  an  agent  of  a  foreign  corpora- 
tion to  whom  a  subscription  note  is  made  payable  as  agentJ 
But  an  agent  who  makes  a  contract  in  the  name  of  his  principal 
is  not  in  any  sense  a  person  with  whom  a  contract  is  made,  and 
can  not  sue  thereon.^  Nor  can  he  sue  in  his  own  name  upon  an 
implied  liability  to  his  principal,^  although  as  shown  by  the  fore- 
going illustrations  he  may  sue  upon  express  contracts  made  for 
the  benefit  of  another,^^  in  which  case  he  need  not  join  his  bene- 
ficiary.^^ But  members  of  a  township  board  of  health  are  not 
within  the  provision  under  consideration  so  as  to  enable  them 
to  sue  in  their  own  names  to  recover  money  for  the  use  of  the 
board. ^^  And  in  an  action  against  a  trustee  for  a  debt  for  which 
he  is  personally  liable,  the  beneficiaries  are  not  necessary  parties.^^ 
Sec.  10.  Action  by  officers* — Officers  may  sue  and  be  sued 
as  is  provided  by  law.^^  Commissioners  of  a  county,  when  a 
cause  of  action  for  the  use  of  the  county  arises  out  of  a  subject- 
matter  within  their  control,  may  sue  thereon  in  their  own  name.^ 
They  are  not  the  proper  parties  to  bring  suit  on  the  bond  of  a 


'  Knight  V.  Insurance  Co.,  26  0.  h^. 
664. 

•Arcade  Hotel  Co.  v.  Wiatt,  1  O. 
C.  C.  55 ;  8.  c,  13  W.  L.  B.  294 ;  Kel- 
logg V.  Sweeney,  1  Lans.  397. 

3  Gardner  v.  Armstrong,  31  Mo. 
535. 

4  Beck  V.  Haas,  31  Mo.  App.  180 
(1888);  Goodnow  v.  Litchfield,  63 
la.  275. 

s Coffin  V.  G.  R.  Hydraulic  Co.,  VM\ 
N.  Y.  656;  32  N.  E.  Rep.  1076. 

•McLaughlin  v.  Bank,  43  X.  W. 
Rep.  715(Dak.,  iaS9). 

'Considerant  v.  Brisbane,  22  N.Y. 
380  (1860). 

'Ferguson  v.  McMahon,  52  Ark. 
433(1889). 


9  Palmer  V.  Railroad  Co.,  11  N.  Y. 
376-390. 

'*»  Ruckman  v.  Pitcher,  20  N.  Y.  9. 

"  Considerant  v.  Brisbane,  22  N.Y. 
389,  and  cases  cited  generally  mpra. 

"Sanderson  v.  Gordo  Co.,  80  la. 
89;  45  N.  W.  Rep.  560. 

''Connolly  v.  Lyons,  82  Tex.  664, 

**0.  Code,  sec.  4995. 

's  Commissioners  v.  Noyes,  35  0. S, 
201 ;  Shanklin  v.  Commissioners,  21 
O.  S.  575;  Overseers  of  Poor  v. 
Same,  18  Johns.  407 ;  Supervisors  v. 
Stimson,  4  Hill,  136.  Suit  to  recov- 
er money  due  county  (15  0. 15);  and 
for  expenses  paid  in  repairing  a 
bridge  injured  by  a  railroad  com- 
pany. Perry  Co.  v.  Railroad  Co.,  43 
O.  S.  451 ;  R.  S.,  sec.  863. 
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county  treasurer.^  They  are  not  necessary  parties  to  be  joined 
in  an  action  on  a  recognizance  brought  in  the  name  of  the  state;*'' 
nor  can  they  be  sued  in  their  corporate  capacity  for  damages  for 
private  injury  to  property,  caused  by  their  ne^ligenoe,^  or  held 
personally  responsible/  unless  so  provided  by  statute.  A  master 
commissioner  may  sue  to  recover  the  purchase-price  of  real  estate 
sold  by  him,^  and  township  trustees  may  sue  to  recover  a  statu- 
tory penalty  for  obstructing  a  highway,^  or  for  the  use  and  occu- 
pation of  township  lands  ;^  or  a  sherifF  may  prosecute  an  action 
against  a  surety  on  a  replevin  bond,^or  for  conversion  of  attached 
property,*  or  for  the  price  of  property  sold  at  judicial  sale,*®  ex- 
cept after  confirmation  and  assignment  of  his  right  of  action  to 
the  creditor.**  But  a  township  clerk  can  not  sustain  an  action 
against  a  township  treasurer  for  money  had  and  received.  *2  When 
an  action  is  brought  by  an  officer  it  should  be  in  his  individual 
name,  with  his  official  designation  and  averments  of  official 
character.  ^^ 
Sec.  11.    When  wife  may  defend.— When  husband  and 

wife  are  sued  together,  the  wife  may  defend  for  her  own  right ; 
and  if  the  husband  neglect  to  defend,  she  may  also  defend  for  his 
right.**  By  recent  changes  in  the  status  of  a  married  woman,  she 
may  sue  and  be  sued,  the  same  as  if  unmarried.  The  only  por- 
tion of  the  provision  of  the  code  just  stated  applicable  is,  that  she 
may  defend  for  her  husband  when  he  neglects  so  to  do,*^  in  which 
case  she  may  make  a  complete  defense  as  to  both.*^ 

See.  12.    Insane  persons  and  infants.— The  action  of  an 

insane  person  must  be  brought  by  his  guardian ;  the  action  of  an 
infant  by  his  guardian  or  next  friend.  When  brought  by  next 
friend  it  mus't  be  for  the  benefit  of  the  infant,  otherwise  the  court 
may  dismiss  the  suit  or  substitute  the  guardian,  or  any  pei'son, 
as  the  next  friend. ^^     A  defense  by  an  insane  person  must  be  by 

'  Hunter  v.  CommisBioners,  10  O.         i  Wilson  v.  Trustees,  8  O.  174-9. 
S.  515;  R.  8.,  sec.  1133.      See  ante         «Greer  v.  Howard,  41  0.  S.  591; 

sec.  8**.  See  R.  S.,  sec.  845;  78  O.  Cheseldine  v.  Mathers,  2  Disn.  592. 
L.  121.    To  establish  boundaries,  K.         'Schaeffer  v.  Marienthal,  17  O.  S. 

S.,  sec.  808.  1S:{. 

» Gamble  v.  State,  21  0.  S.  18:J.  '°Galpiu  v.  Lamb,  29  ().  S.  529; 

3  Commissioners  v.  Mighels,  7  O.  McKee  v.  Liueberger,  09  N.  C.  217. 
S.  109;  Grimwood  v.  Commission-  "  Mayer  v.  AVick,  15  O.  S.  548. 

ers,  23  O.  S.  600.  "  Mount  v.  Lakeman,  21  0.  S.  (>43. 

♦Thomas  v.  Wilton,  40  O.  S.  oKi;  '^Pomeroy's  Code  Rem.,  see.  179. 

Gregory    v.    Small,  39  O.   S.   34();  See  chapter  on  Taxation. 
Steward    v.    Southard,  17   O.    402;  '*  O.  Code,  sec.  4^)97. 

Uamsey  v.  Riley,  13  O.  157.  ''  R.  S.,  sec.  3112  et  8<mi. 

5  Mayer  v.  Wick,  15  O.  S.  54S.  '^  rx)we  v.  Redgate,  42  ().  S.  :J2t). 

^  Higgins  V.  (irove,  40  O.  S.  521 .  •?  Code.  pec.  49<)S. 
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his  legally  appointed  guardian,  or  by  a  trustee,  for  the  suit  ap- 
pointed by  the  court.  If  he  becomes  insane  after  the  action  is 
instituted,  it  will  thereafter  be  prosecuted  or  defended  by  his 
guardian  or  trustee.^  Such  a  person,  though  incapable  of  defend^ 
ing  for  himself,  is  still  civilly  liable,  and  should  be  brought  into 
court  before  any  action  can  be  taken,^  although  a  judgment  ren- 
dered  against  him  without  the  intervention  of  a  guardian  or 
trustee  is  not  necessarily  void.^  The  guardian  of  a  lunatic  must 
sue  in  his  own  name.^ 

The  defense  of  an  infant  must  be  by  a  guardian  fojr  the  suit, 
who  may  be  appointed  by  the  court  or  judge  in  which  the  ac- 
tion is  prosecuted.^  It  is  not  proper  to  appoint  a  guardian  ad 
lUem  until  after  service  of  the  summons  in  the  action.^  The  ap- 
pointment of  a  guardian  ad  lUem  is  for  the  purpose  of  defense, 
after  appearance  has  been  effected  by  service  of  process  on  the  in- 
fant.^ If  the  infant  is  fourteen  years  of  age,  the  appointment 
may  be  made  upon  his  application ;  if  he  is  under  that  age,  or 
if  he  neglect  to  apply  within  twenty  days  after  service,  the  ap- 
pointment may  be  made  on  the  application  of  the  plaintiff,  or  a 
friend  of  the  infant.^ 

See.  13.  Joinder  of  parties  plaintiff.— ''AH  persons  hav- 
ing an  interest  in  the  subject-matter  of  the  action  and  in  obtain- 
ing the  relief  demanded  may  be  joined  as  plaintiffs,  except  as 
otherwise  provided,"  is  the  provision  of  the  code.^  It  is  otherwise 
provided  that "  if  the  consent  of  one  who  should  have  been  joined 
as  plaintiff  cannot  be  obtained,  or,  if  he  is  insane,  and  the  con- 
sent of  his  guardian  cannot  be  obtained,  or  he  has  no  guardian, 
and  that  fact  is  stated  in  the  petition,  he  may  be  made  a  defend- 
ant." ^^  Who  may  or  should  be  joined  as  parties  plaintiff  depends 
entirely  upon  the  nature  of  the  obligation  or  subject-matter.  If 
the  action  be  one  excorUractUy  and  the  obligation  is  joint,  then  all 
the  parties  should  be  joined.  If  it  is  severable,  then  possibly  one 
of  the  parties  might  maintain  a  suit.  The  rules  governing  this 
matter  have  not  been  changed  under  the  reformed  procedure,  but 
it  remains  just  as  it  was,  and  is  governed  by  the  fundamental 
rules  and  principles  of  substantive  law  determining  the  rights 
and  obligations  of  parties. 

'  O.  Code,  sees.  500O-2.  *  U.  »S.,  sec.  5004 ;  Keys  v.  McDon- 

'StargeflB  v.  Longworth,  1  O.  S.      aid,  1  Handy,  287. 

545,  550.  7  Moore  v.  Starke,  1  O.  S.  .S<»<). 

3  JohnBon  v.  Pomeroy,  31  O.S.  247.  « R.  S.,  sec.  5004. 

-♦  Wageman  v.  Brown,  1  W.  L.  J.  '0.  Code,  sec.  5005. 

454.  '°  O.  Code,  sec.  5007. 

5  Code,  sec.  500:i. 
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The  only  diviBion  of  obligations  that  can  be  made,  which  pre- 
vailed also  at  common  law,  was  into  joint  and  several.  Then,  as 
already  stated,  if  the  obligation  is  joint  in  its  nature,  all  interested 
in  the  recovery  must  join,  and  the  defendant  would  have  the 
right  to  so  insist.  But  if  the  interest  of  one  of  the  obligees  was 
capable  of  separation  so  that  the  one  who  has  to  respond  to  the 
obligation  will  not  in  any  wise  suffer,  one  party  may  maintain  the 
suit.^  Persons  whose  interests  depend  upon  the  same  right,  and 
who  may  be  affected  in  the  same  manner,  may  be  joined.^  If  all 
the  parties  plaintiff  are  not  joined  that  should  be,  and  it  so  ap- 
pears upon  the  face  of  the  pleadings,  a  demurrer  for  defect  of 
parties  would  lie.^ 

A  cause  of  action  arising  from  an  injury  to  property,  real  or 
personal,  may  exist  jointly  in  several  owners.  There  may  be 
joint  ownership  in  either  class  of  property,  in  which  case  all  must 
join  in  the  action  for  the  injury.*.  An  eminent  author  has  well 
said  that:  **It  should  be  carefully  observed  .  .  .  that  the 
provisions  in  the  various  codes  relating  to  parties  plaintiff  are 
not  so  full,  minute,  and  express  as  those  relating  to  parties  de- 
fendant. Even  in  those  state  codes  where  the  common-law  dis- 
tinctions between  joint,  joint  and  several,  and  several  liabilities 
are  utterly  abolished,  and  the  practical  requirements  as  to  the 
union  or  severance  of  parties  defendant  based  upon  them  are 
wholly  swept  away,  there  is  no  corresponding  express  legisla- 
tion as  to  the  distinctions  between  joint  and  several  rights  and 
the  union  or  severance  of  plaintiffs."^  The  section  of  the  code 
under  consideration  does  not  speak  in  terms  of  obligations  joint 
or  several,  but  merely  provides  that  all  having  an  interest  may 
be  joined  as  plaintiffs.  Another  section  of  the  code  provides  that: 
*Mudgment  may  be  given/or  or  against  one  or  moreof  several  plain- 
tiffs, etc."^  But  it  has  been  held  that  the  common-law  rule  as  to 
commencing  a  suit  upon  an  obligation  confessedly  joint  is  not 
affected  by  this  latter  provision.*^  The  code  has  not  changed 
the  old  law  as  to  joint  rights,  but  has  merely  incorporated 
therein  the  rule  which  prevailed  in  equity,  that  where  the  con- 
sent of  one  person  united  in  ifiiterest  could  not  be  obtained  he 
could  be  made  a  defendant.*    While,  therefore,  we  say  that  the 

'  Pomeroy's  Code  Rem.,  see.  185.  s Pomeroy's  Code  Rein.,  sec.  195. 

•Creed  v.  Bank,  1  0.  S.  6;  Catlin  «8ec.  5311. 

V.  Wheeler,  49  Wib.  519.  ?  14  0.  S.  291. 

5  Code,  sec.  5062 ;  Pomeroy's  Co<le  ®  Pomeroy's  Code  Rem.,  sec.  197 ; 

Rem.,  sec.  188.  Daniel's  Ch.  Pr.  192. 

♦Pomeroy's  Code  Rem.,  sees.  189 
and  190. 
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old  rules  as  to  instruments  confessedly  joint  are  not  changed, 
still  it  would  seem  that  the  equity  rule  allowing  one  who  should 
be  joined  as  plaintiff  to  be  joined  as  defendant  ought  to  work 
out  the  rights  of  parties.^ 

Sec.  14.    Joinder  of  parties  defendant.— Any  person  may 

be  made  a  defendant  who  has  or  claims  an  interest  in  the  contro- 
versy adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to  a 
complete  determination  or  settlement  of  a  question  involved.'-^ 
There  are  necessary  and  proper  parties.  Where  a  party  will  be 
directly  affected  by  a  decree  he  is  an  indispensable  or  necessary 
one.^  Proper  parties  are  those  who,  though  not  absolutely  essen- 
tial, ought  to  be  made  parties  so  that  all  interests  may  be  deter- 
mined. The  important  question  to  decide  in  making  parties  de- 
fendant is  whether  an  obligation  is  joint  or  joint  and  several.  In 
the  absence  of  any  special  words  so  indicating,  a  liability  is  usu- 
ally regarded  as  joint,  and  a  several  one,  where  the  words  "  we 
jointly  and  severally  promise  "  are  used.'*  These  questions  will  be 
found  in  special  chapters.  It  may  here  be  stated  that  one  or 
more  of  the  persons  severally  liable  on  an  instrument  may  be  in- 
cluded in  the  same  aetion  thereon.^  But  where  the  only  remedy 
is  a  joint  suit  against  obligors,  it  is  error  to  render  judgment 
against  one  and  allow  the  action  to  proceed  against  others,^  al- 
though such  a  course  may  be  taken  where  it  appears  from  the 
pleadings  that  a  several  judgment  will  be  proper.^  This  abro- 
gates the  common-law  doctrine  that  the  death  of  one  of  several 
joint  makers  of  an  obligation  extinguishes  all  remedy  at  law 
against  his  estate.^ 

The  code  commissioners  said  with  reference  to  this  section  that 
it  **will  enable  a  plaintiff  to  exhaust  in  one  suit  his  remedies 
against  a  surviving  partner  and  the  representative  of  a  deceased 
partner.  It  will  also  apply  to  many  other  cases.  These  two 
rules  will  very  often  save  the  necessity  of  several  suits  to  settle 
one  matter  in  controversy  which  can  as  well  be  settled  in  one 
suit.'' 

*  See  Smettera  v.  Rainey,  14  O.  S.  s  o.  Code,  sec.  500*J. 

287.  «  Aucker  v.  Adams,  23  O.  S.  543; 

=  ().  Code,  sec.  5006.  Daugherty  v.  Walters,  1  0.  S.  201-2. 

3  Board  v.  Walbridge,  38  Wis.  17^)-  7  Hempy  v.  Ransom,  33  0.  S.  312 ; 

ftS;  Williams  v.  Bankhead,  19  Wall.  Oliver  v.  Gilmore,  52  Fed.  Rep.  562. 

563.  « Burgoyne  v.  Ins.  Co.,  5  0.  S.  586 ; 

*See  Pomeroy'fl  Code  Rem.,  sec.  Weil  v.  Guerin,  42  O.  S.  302;  see 

271,  and  pee  chapter  on  Bills  and  Pomeroy's  Code  Rom.,  sec.  280,  for 

Ndles.  old  rule. 
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Sec.  14a.  Same  continued— Kinds  of  obligrations— Con- 
tractual.— The  rules  as  to  joinder  of  parties  defendant,  and  the 
construction  to  be  placed  upon  the  code,  are  much  the  same  as 
those  applicable  to  plaintiffs  discussed  in  the  last  section,  it  all 
depending  upon  the  nature  of  the  obligation  and  the  fundamen- 
tal principles  of  substantive  law  governing  liabilities. 

All  liabilities  must  arise  ex  corubradu  or  ex  delicto.  Those  founded 
upon  contract  may  be  joint  or  joint  and  several.  "  When  the 
liability  is  joint,  all  the  persons  upon  whom  it  rests  must  be 
united  as  defendants  in  an  action  brought  upon  the  contract. 
This  rule  is  general,  and  applies  to  undertakings,  obligations  and 
promises  of  all  possible  descriptions."^ 

The  code  permits  judgment  to  be  rendered  against  one  or  more 
of  several  defendants  in  an  action  against  several  defendants, 
leaving  the  action  to  proceed  against  others  whenever  a  sev- 
eral judgment  is  proper .2  This  is  limited  to  several  obligations, 
as  such  a  judgment  could  not  be  rendered  and  the  action  proceed 
against  one  of  two  defendants  on  a  joint  note.^  But  if  in  an 
action  upon  an  alleged  joint  contract  it  turns  out  upon  trial  that 
it  is  not,  but  that  only  one  or  more  of  the  defendants  are  liable 
on  the  contract,  then  of  course  a  several  judgment  maj^  be  prop- 
erly taken  against  one  or  more.'* 

The  other  class  of  obligations,  those  ex  ddicto  and  those  who 
may  be  made  parties  defendant  in  actions  thereon,  are  discu^^sed 
in  the  next  section. 

Sec.  14b.    Same  continued— Actions  ex  delicto.— The 

rules  prevailing  at  common  law  with  reference  to  the  liability  of 
joint  tort-feasors,  and  the  consequent  rules  as  to  parties  to  actions 
ex  ddicto  are  not  changed  under  the  code. 

Several  persons  may  by  concerted  action  counnit  an  act  against 
another  under  such  circumstances  that  they  may  properly  all  be 
charged  with  the  responsibility  of  the  act,  and  all  equally  com- 
pelled to  respond  in  damages.^  They  are  joint  tort-feasors.  Al- 
though the  wrong  is  joint,  yet  it  is  also  several.  The  injured 
person  has  a  concurrent  remedy  against  them  severally ;  he  may 
recover  from  one  or  all  of  tlie  joint  trespassers,  pursuing  his 

'Pomeroy's  Code  Kern.,  sec.  277,  judgment  is  rendered  against  one, 

taken  from  1  Chitty's  Pig.,  p.  42,  that  ends  the  matU^r  and  relieves 

and  cases  cited;  1  Wm.  Sannd.  15.37i  the  other;  1  O.  C.  C.  72;  see  Smet- 

(1 ).  ters  V.  Rainey,  14  O.  S.  287. 

» 0.  Code,  sec.  0312.  *  Roby  v.  Eainsberger,  27  O.  S.  074. 

3Carr  v.  Beckett,!  O.   C.  C.  72;  sCooley  onTorts,  p.  15o,andca^a 

Aucker  v.  Adams,  23  O.  S.  548.     If  cited. 
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remedy  against  one  or  all;  he  may  elect  to  sue  such  only  of  the 
joint  wrong-doers  as  may  seem  to  him  principally  liable,  as  there 
are  certain  instances  where  the  liability  will  be  proportioned.^ 

Sec.  16,  One  suing  for  all. — "  When  the  question  is  one  of 
common  or  general  interest  to  many  persons,  or  when  the  parties 
are  numerous  and  it  is  impracticable  to  bring  them  all  before  the 
court,  oneor  more  may  sue  or  defend  for  the  benefit  of  all."  '^  The 
general  rule  that  all  parties  must  be  united  is  only  departed  from 
*  when  it  is  inconvenient  or  impossible  to  comply  with  it.^  When 
parties  falling  under  this  rule  are  divided  in  classes,  the  one 
Buingcan  only  act  for  those  of  his  own  class.^ 

This  provision  being  an  equity  rule  must  be  construed  accord- 
ing to  equitable  principles,  but  applies  now  to  both  legal  and 
equitable  actions.  The  section  purports  to  define  two  classes  of 
persons,  to  wit :  (1)  when  the  question  is  one  of  common  or  gen- 
eral interest,  and  (2)  when  the  parties  are  so  numerous  that  it  is 
impracticable  to  bring  them  all  before  the  court.  But  undoubt- 
edly both  classes  would  apply  equally  to  the  average  run  of 
cases. 

There  would  seem  to  be  no  objection  to  representatives  of  two 
distinct,  different  classes  of  persons  uniting  in  the  same  action 
where  the  question  is  one  of  common  or  general  interest  to  both 


'  Sherman,  J.,  in  Wright  v.  Lath- 
rop,  2  Oh.  33,  52,  says:  '* That  each 
joint  trespasser  is  answerable  for 
the  acts  of  all,  and  that  the  plain- 
tiff may  pnrsue  hie  remedy  against 
one  or  all,  is  nnouestioned.  He  is 
entitled  to  compensation  in  dam- 
ages for  the  injury  he  sustained  by 
the  Gommimion  of  the  trespass. 
This  compensation  he  may  recover 
from  one  or  all  of  the  joint  tres- 
passers. His  remedy  against  them 
severally  is  concurrent,  and  they 
are  quasi  collateral  security  for  each 
other  until  the  plaintiff  has  obtain- 
ed satisfaetion.  It  would  seem  to 
follow,  from  this  doctrine,  that  a  re- 
covery of  a  judgment  against  one 
joint  trespasser  would  be  no  bar  to 
a  suit  and  recovery  against  another. 
•    *    *    *    «    If  1^  joint  action  be 

brought  against  all  the  trespassers 
they  may  sever  m  their  pleas."  See 
Gardner  v.  Friederich,  49  N.  Y.  S. 


1077.  If  satisfaction  is  obtained  as 
to  any  one,  even  though  intended 
only  to  be  a  release  as  to  that  one, 
the  rest  are  released.  Ellis  v.  Bitzer, 
2  Oh.  89. 

There  can  be  no  contribution  be- 
tween the  defendants.  Achesonv. 
Miller,  18  0.1.  See  Cooley  on  Torts, 
153-162. 

'O.  Co<le,  sec.  6008;  XJpington  v. 
Oviatt,  24  O.  S.  232;  Quinlan  v. 
Myers,  29  0.  S.  600-8.  See  ch.  86, 
Taxes,  sec.  1175;  ch.  83,  Stock  &  S., 
sec.  1151;  Alexander  v.  Gish,  88 
Ky.  13  (1888),  holders  of  county 
bonds. 

5  Board  v.  Walbridge,  38  Wis.  188. 

*  Quinlan  v.  Myeru,  29  0. 8. 500-8 ; 
Macon  R.  R.  Co.  v.  Gibson,  85  Ga. 
2;  Pomeroy's  Code  Rem.,  sec.  388; 
1  Danieirs  Ch.  Pr.  234-7 ;  Hawes  on 
Parties,  sec.  92;  Story's  Eq.  PL,  sec. 
94. 
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classes,  and  this  has  received  the  sanction  of  courts,^  where  a  cred- 
itor and  stockholder  joined  as  plaintiffs  in  an  action  for  the  ben- 
efit of  all  the  corporate  creditors  and  stockholders. 

How  or  in  what  particulars  a  question  may  be  one  of  common 
or  general  interest  to  many  persons  must  depend  upon  circum- 
stances to  be  determined  by  the  court  from  the  facts  presented. 
It  is  only  necessary  to  keep  the  classes  of  persons  distinct.  There 
is  no  particular  number  of  persons  required  to  enable  one  to  sue 
on  behalf  of  others  under  this  section;  this  class  being  distinct 
from  the  other,  those  having  a  common  interest  need  not  be  so 
numerous  as  that  it  would  be  impracticable  to  bring  them  into 
court.  And  where  the  person  suing  represents  a  class  that  is  so 
numerous  as  to  be  impracticable  to  bring  them  into  court,  he  is 
entitled  to  maintain  the  suit  solely  because  of  the  fact  that  the 
persons  whom  he  represents  are  so  numerous,  and  they  do  not 
have  to  have  a  common  interest  in  the  question.'-^ 

To  enable  persons  to  maintain  a  suit  under  this  section,  on  be- 
balf  of  others,  it  is  necessary  that  their  relations  to  each  other 
are  such  that  they  might  all  join  in  one  action.^ 

All  the  facts  sufficient  to  show  the  relation  of  the  parties  and 
to  place  them  in  a  position  to  maintain  the  action  in  this  form, 
should  be  alleged  in  the  petition.* 

Where  the  facts  stated  in  setting  forth  the  cause  of  action  suf- 
ficiently show  the  common  interest,  or  the  impracticability  of 
bringing  parties  into  court,  that,  with  the  introductory  allegation 
that  the  suit  is  brought  by  the  plaintiff  on  his  own  behalf  and  on 
behalf  of  others,  with  a  direct  allegation  of  the  fact  of  the  com- 
mon interest,  ought  to  be  sufficient. 

Sec.  15a.    Same  continued— Illustrative  cases.—Under 

the  rules  and  principles  stated  in  the  last  section  fall  an  action  by 
a  creditor  to  enforce  the  statutory  liability  of  stockholders  of  a  cor- 
poration,^ or  an  action  by  one  lienholder  on  behalf  of  himself 
and  others  to  foreclose  a  mortgage,^  or  an  action  by  one  taxpayer 


'  Miesse  v.  Loren,  5  Oh.  N.  P.  307. 

'McKenzie  v.  L'Armoureux,  11 
Barb.  516. 

3  Reid  V.  The  Everjrreens,  21  How. 
Pr.  319. 

^  Bardstown  A  L.  R.  Co.  v.  Met- 
calf,  4  Mete.  199  (Ky.).  It  has  been 
held,  however,  that  this  sufficiently 
appears  from  an  introduction  in  the 
complaint  describing  the  plaintiffs 


as'* suing  in  behalf  of  themselves 
and  of  all  others,  etc.'*  without  a 
direct  allegation  that  they  are  suing 
for  the  benefit  of  the  whole.  Ab- 
bott's Brief  on  Pldgs.,  sec.  299; 
Cochran  v.  American  Opera  Co.,  20 
Abb.  N.  C.  114;  Dennis  v.Kennt*dy, 
19  Barb.  517. 

sUmsted  v.  Buskirk,  17  0.  S.  114. 

*  Carpenter  v.  Canal  Co..  :^5  O.  S. 
307. 
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on  liehalf  of  himself  and  others  similarly  interested  to  restrain 
the  collection  of  an  illegal  tax.- 

See.  15b.    Persons  severally  liable.    "One  or  more  of  the 

persons  severally  liable  on  an  instrument  may  be  included  in  the 
same  action.''^  At  common  law  a  joint  action  could  only  be 
brought  to  enforce  a  joint  liability.  This  provision  of  the  code 
was  enacted  to  enable  the  holder  of  an  obligation  upon  which 
there  are  persons  severally  liable,  but  whose  liability  is  not  the 
same,  although  upon  the  same  instrument,  to  unite  all  such  per- 
sons as  parties  defendant.*"^  This  section  originally  read  differ- 
ently, allowing  "any  or  all'*  persons  severally  liable  to  be  in- 
cluded in  an  action  on  a  several  liability.  A  creditor  in  pursu- 
ance of  this  may  sue  each  singly,  or  may  sue  all  together;^  and 
the  creditor  may  do  under  this  provision  what  could  not  be  done 
at  common  law;  he  may  join  in  the  same  action  the  survivor 
or  survivors,  and  the  personal  representative  of  a  deceased  obligor, 
whether  the  contract  is  in  terms  joint  and  several,  or  made  eo  by 
the  provisions  of  the  administration  law,  upon  death  of  a  joint 
obligor,  which  authorizes  a  several  judgment  to  be  rendered 
against  each,  according  to  the  nature  of  their  respective  liabilities.^ 

And  so  may  the  guarantor  of  a  subscription  and  the  subscriber 
himself  be  included  on  the  same  action  ;^  or  the  guarantor  and 
maker  of  a  note."^ 

The  holder  of  such  an  obligation  may  elect  to  sue  one  only ; 
and  if  so,  it  is  not  competent  for  a  defendant  surety  by  cross- 
petition,  or  otherwise,  to  bring  in  his  principal  and  have  the  re- 
lation certified  under  the  statute.^ 

See.  15c.    How  partners  may  sue  and  be  sued.— There 

are  two  kinds  of  partnerships  to  be  noticed.  One  where  the  name 


'  Upington  v.  Oviatt,  24  O.  S.  2:^2. 

"0.  Code,  sec.  6009. 

3 See  Kautzman  v.  Weirick,  26  O. 
S.332. 

4  Decker  v.  Trilling,  24  Wis.  610; 
Bargoyne  v.  Ins.  &  Trust  Co.,  5  O. 
8.586. 

sBurgoyne  v.  Ludlow,  5  O.  R.  586. 
At  common  law,  the  death  of  one  of 
the  joint  makers  of  an  obligation 
extinguished  all  remedy  at  law 
against  his  estate ;  and  no  action  at 
law  could  be  maintained  against  his 
personal  repre8entative,either  joint- 
ly with  the  survivor  or  by  a  sepa- 
rate Buit.    In  such  case  relief  had  to 


be  sought  in  equity,  but  only  on 
condition  that  the  remedy  against 
the  survivor  proved  fruitless.  This 
rule  of  the  common  law  was  abro- 
gated by  two  sections  of  the  code, 
one  the  Probate  Code  (6102),  mak- 
ing the  estate  of  the  deceased  obli- 
gor liable  in  the  same  manner  **  as 
if  the  contract  had  been  joint  and 
several,"  and  the  other  by  the  sec- 
tion under  consideration.  Id.  See 
Weil  V.  Guerin,  42  O.  8.  302. 

«Neil  V.  Board,  etc.,  31  0.  S.  15. 

7  Kautzman  v.  Weirick,  26  O.  S. 
330. 

«  Wilkins  v.  Bank,  31  0.  S.  565. 
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will  indicate  who  its  members  are,  the  other  designated  by  a 
fictitious  name,  not  disclosing  the  names  of  the  persons  com- 
posing it.  By  favor  of  statute  a  domestic  partnership  may  sue 
by  its  ordinary  firm  name  without  stating  the  names  of  its 
members.^  This  is  in  derogation  of  the  common  law.  It  in 
necessary,  therefore,  to  aver  in  the  pleading  that  the  plaintiff  or 
defendant,  as  the  case  may  be,  is  a  partnership  formed  for  the 
purpose  of  doing  business  within  the  state.  If  the  plaintiff  does 
not  make  this  averment,  his  pleading  will  be  subject  to  a  special 
demurrer  for  want  of  capacity  to  sue.^  The  common-law  rule 
will  apply  to  a  foreign  partnership,  it  not  being  permissible  for 
it  to  sue  by  its  ordinary  firm  name.  Suit  by  or  against  such  a 
partnership  must  be  in  its  individual  names.^ 

What  are  known  as  fictitious  partnerships,  those  in  which 
the  names  of  the  members  do  not  appear  in  the  firm  name,  must 
comply  with  the  so-called  registration  law,  and  must  aver  in  the 
pleading  that  they  have  so  complied  with  the  law  in  this  behalf.^ 

Sec.  15d.  When  action  shall  not  abate.— Upon  the  mar- 
riage of  a  female  who  is  a  party,  the  action  does  not  abate,  but  if 
necessary  that  the  husband  be  joined  therein,  he  may  be  made 
a  party  with  his  wife ;  upon  the  disability  of  a  party,  the  court 
may  allow  the  action  to  continue  by  or  again s^  bis  representa- 
tive, or  successor  in  interest.^ 

Sec.  15e.  Transfer  of  Interest  pending^  suit.— Upon  any 

transfer  of  interest  the  action  may  be  continued  in  the  name  of 
the  original  party,  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made  to  be  substituted  for  him.^  If  the  plaintiff  trans- 
fers all  his  interest  in  an  action  during  its  pendency  the  action 
may  proceed  in  the  name  of  such  plaintiff,  and  the  transfer  is 
no  defense  to  the  action.^ 

Sec.  16.    Ordering  parties  brought  In. —  The  court  is 

authorized  to  determine  any  controversy  between  the  parties  be- 
fore it,  when  it  can  be  done  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights;  but  when  this  can  not  be  done 
without  the  presence  of  other  parties,  the  court  may  order  them 
brought  in,  or  may  dismiss  the  action  without  prejudice.®    If  the 

■R,  S.,  see.  5011.  ■♦See  sec.  46A,  post,  where  this  is 

'Haskins  v.  Alcott,  13  O.  S.  210.  fully  discussed. 

8ee  chap.  69,  sec.  967,  post.  Also  sec.  ^  0.  Code,  sec.  5012.    See  as  to  Re- 

46<;,  where  this  is  more  fully  dis-  vivorof  Actions,  sec.  1107. 

cussed.  *0.  Code,  sec.  5012. 

'Brownson  v.  Metcalf,  1  Handy,  Lowry  v.  Anderson,  57  ().  S.  179. 

188.  8  0.  Code,  sec.  5013. 
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rights  of  the  parties  not  before  the  court  must  be  determined 
before  the  rights  of  those  who  are  already  parties  can  be  ad- 
justed, then  it  becomes  an  absolute  judicial  duty.^  But  if  it 
is  not  e88enti<al  that  other  parties  be  brought  in,  then  it  can 
not  be  done  against  the  will  of  the  plaintiff.'^ 

Sec.  16a.  Person  claiming  an  interest  In  property  made 

party. — In  an  action  for  the  recovery  of  real  or  personal  prop- 
erty a  person  claiming  an  interest  in  the  property  may,  on  his 
application,  be  made  a  party .^ 

Sec.  17.  Remedy  for  misjoinder  of  parties.— The  rem- 
edy for  a  misjoinder  of  parties  pointed  out  by  the  code  is  by 
demurrer;*  but  objection  to  misjoinder  or  non-joinder  not  ap- 
pearing on  the  face  of  the  petition,  according  to  some  authori- 
ties can  not  be  raised  by  a  general  demurrer,  but  must  be  by 
answer.^  The  demurrer  to  raise  the  question  of  parties  must  be 
special;®  and  unless  objection  is  made  by  demurrer  or  answer, 
it  is  waived^ 


*  Pomeroy's  Code  Rem.,  sec.  419. 

•Chapman  v.  Forbes,  123  N.  Y. 
532;  29  N.  K  Rep.  3;  Pomeroy's 
Code  Rem.,  sec.  420. 

3  0.  Code,  sec.  5014. 

*0.  Code,  sec.  5062.  See  Bet\  1)8, 
pod. 

s  Crenshaw  v.  Ullman,  20  S.  W. 
Rep.  1077  (Mo.,  1893) ;  McFadden  v. 
Schill,  84  Tex.  77  (1892);  Williams 
V.  Bradbury,  9  Tex.  487 ;  Railroad 
Co.  V.  La  Gierse,  51  Tex.  200.  A 
demurrer  for  misjoinder  will  not  lie 
nnlesBthe  petition  shows  the  defect 
on  its  face.  Carico  v.  Moore,  29  N. 
E.  Rep.  928  (Ind.,  1892);  Tatum  v. 
Rosenthal,  30  Pac.  Rep.  136  (Cal., 
1892).  One  party  can  not  demur  to 
a  petition  on  the  ground  that  an- 
other party  has  been    improperly 


joined  with  him  as  a  defendant. 
Powers  V.  Bumcratz,  12  O.  S.  273. 

*  Whipperman  v.  Dunn,  124  Ind. 
:M9;  24  N.  E.  Rep.  1045  (1890). 

7  Leucke  v.  Tredway,  45  Mo.  App. 
507 ;  Hurd  v.  Simpson,  47  Kan.  245; 
26  Pac.  Rep.  465  (1891) ;  Oatrander 
V.  Weber,  1 14  N.  Y.  95 ;  Christian 
V.  Bowman,  49  Minn.  99;  51  N.  W. 
Rep.  663  (1892).  Where  a  defect 
appears  on  face  of  petition  it  is 
waived  unless  demurred  to.  Bank 
V.  Gilpin,  105  Mo.  17 ;  16  S.  W.  Rep. 
524  (1891) ;  Melsheimer  v.  Hommel, 
15  Colo.  475;  24  Pac.  Rep.  1079; 
Railroad  Co.  v.  Kindred,  43  Kan. 
134;  23  Pac.  Rep.  112;  Coulson  v. 
Wing,  42  Kan.  607.  See  sec.  106 
post. 
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Sec.  17a.  The  common  law.— That  we  may  gain  a  com- 
plete understanding  of  this  most  important  branch  of  pleading, 
a  study  should  be  made  of  the  common-law  rules  governing  the 
matter.  It  is  not  an  easy  matter  to  ascertain  the  correct  com- 
mon-law doctrine  governing  joinder.  One  might  at  first  suppose 
that  the  subject  was  a  creature  of  the  code,  brought  about  by  the 
union  of  legal  and  equitable  causes,  but  this  is  not  so.  There  were 
certain  actions  at  common  law  which  could  be  joined.  The  ri^ht 
to  join  actions  depended  chiefly  upon  the  form  of  the  action 
rather  than  upon  the  subject-matter,^  and  as  forms  are  abolished 
under  the  code,  the  right  oi  joinder  depends  not  upon  the  form  but 
entirely  upon  the  suhject-matter.  But  there  were  fundamental 
principles  bearing  upon  this  matter  at  common  law  other  than 
mere  form.  The  most  generally  expressed  common-law  rule  is 
that  whenever  the  same  plea  could  be  pleaded  and  the  same 
judgment  could  be  given  on  all  the  counts  in  the  declaration,  or 
whenever  the  counts  were  of  the  same  nature  and  the  same  judg- 
ment could  be  given  on  all  of  them,  as  debt  upon  bond  and  upon 
simple  contract,  they  could  be  joined.^ 

Sec.  18.    Joinder  of  actions  generally  .—The  code^  pro-^« 

vides  that  several  causes  of  action  may  be  united  in  the  same' 
petition,  whether  they  are  such  as  have  formerly  been  denom- 
mated  legal  or  equitable,  or  both,  when  thev  come  within  the 
provision  of  any  of  the  enumerated  classes,  which  will  be  treated 
separately  in  their  order  in  this  chapter. 

A  plaintifif  having  separate,  distinct  and  independent  claims 
can  not  be  compelled  to  unite  them  in  a  single  action.^ 

Causes  of  action  to  be  joined  must  be  existing  and  not  pros- 
pective.^ 

Sec.  19.  A  single  cause  of  action.— The  general  rule  is 
that  each  contract  or  wrong  constitutes  but  one  cause  of  action, 
and  that  where  there  are  several  breaches,  or  losses,  there  is  but 
one  cause  of  action.^ 

It   is  a  rule  too  well  understood  to  warrant  the  citation  of 

•Nimocks  v.  Hicks,  17  O.  5»ti;    1  3  Sec.  5019. 

Chitty  PI.,  p.  222.  ♦  Merrill  v.  Lake,  16  0.  373. 

"Consult  Code  Comra.   Rep.,  p.  sWeinland  v.Cochran,9Neb.  480. 

48;  Hepburn's  Historical  Devel.  of  *  Bliss  on  Code   Pldp.,   sec.   118; 

Code,  eecj^.  50,  51, 126, 232-2:W.  Commissioner  v.  Plumb,  20  Kan.147. 
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aathority,  that  a  party  having  bat  one  demand  or  oanse  of 
action  cannot  divide  and  split  it  and  bring  suits  upon  oach^ 
but  is  limited  to  one  recovery.  He  may  elect  to  sue  upon 
one  ground,  or,  if  there  be  several  reasons  or  grounds  for  re- 
covery, they  may  be  united,  but  the  single  claim  cannot  be 
split.* 

While  it  is  well  settled  that  an  indivisible  demand  cannot 
be  separated  and  collected  by  several  actions,  yet  where  there 
is  an  agreement  between  parties  that  an  account  for  goods 
sold  for  each  month  shall  be  due  and  payable,  such  monthly 
account  constitutes  a  separate  demand  for  which  recovery 
may  be  had,  and  will  not  operate  as  a  bar  to  an  action  for  an- 
other month.' 

In  an  action  for  false  representation  in  the  sale  of  sheep,  a 
petition  containing  averments  that  representations  were  made 
that  the  sheep  were  sound  when  they  were  not,  and  also  that 
they  were  turned  into  a  field  with  other  sheep,  thereby  in- 
fecting other  sheep  and  injuring  the  pasture,  constitutes  but 
one  cause  of  action ;  *  and  so  with  a  charge  that  a  defendant 
entered  a  dwelling  and  removed  the  roof,  thereby  exposing 
the  family  and  property  to  the  weather;^  or  a  claim  for  stat- 
utory damages  and  costs  of  protest  on  a  bill  of  exchange ;  *  or 
items  on  a  running  account  for  merchandise;*  or  a  claim  for 
loss  to  a  person  of  his  wife's  services  and  expenditure  by  him 
of  means  and  labor  in  healing  and  caring  for  himself  and 
children,  being  the  result  of  the  same  negligent  act;  ^  or  dif- 
ferent acts  of  fraud  in  obtaining  payment  of  many  different 
fraudulent  claims  at  different  times  in  pursuance  of  an  al* 
leged  conspiracy;*  or  in  conversation  in  which  slanderous 

1  Dulaney  v.  Payne.  101  HI.  825  (1888) ;       •  Wilcox  ▼.  McCoy,  21  O.  a  666. 
8  W.  Lk  a  96 ;  Upjoliii  ▼.  Ewing,       « Brown  y.  Lake.  29  O.  a  64 
3  O.  a  18;  Railroad  Ca  t.  NicholR,       •Sammit   Ca  Bank  ▼.  Smith,   1 

64  IlL  464;  Hazard  Powder  Ca  v.  Handy.  576. 

Viergutz,  6  Kan.  471 ;  Bliss  on  Code       *  Stevens  ▼.  Lock  wood,  18  Wendr 

Pldg.,  sees.  118-165.    For  a  more  full  646. 

discussion  see  Bendernagle  ▼.  Cocks,       ^  Railroad  Ca  ▼.  Chester,  57  Ind. 

19  Wend.  207 ;  Seoor  ▼.  Sturgess,  16  297. 

N.Y.548;  Mills  ▼.  Garrison,  8  Keyes,       « People  y.  Tweed,  68  N.  Y.  194  ^ 

4a  5  Hun,  86a 

'Beck  y.  Deyereaugh,  9  Neb.  lOa 
8^  Parris  y.  Hightower,  76  Ga.  681. 
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words  were  used ;  *  or  a  claim  for  services,  a  portioD  of  which 
are  rendered  to  a  firm  of  which  the  defendant  is  the  surviving 
partner,  and  the  other  portion  under  the  same  contract  to  the 
defendant  alone;*  or  a  claim  for  damages  for  the  wrongful 
dismissal  of  a  person  from  employment,  and  for  wages  earned 
during  the  term  of  employment;'  or  an  action  to  recover  in- 
stalments of  an  illegal  and  void  assessment  paid,^  —  may  all  be 
treated  as  a  single  cause  of  action.  But  a  claim  for  damages 
resulting  from  injuries  to  personal  or  real  estate  occurring 
prior  to  the  assignment  thereof  to  an  assignee,  and  a  claim 
for  damages  arising  from  the  same  source  subsequent  to  such 
an  assignment,  constitute  a  separate  cause  of  action,  and 
should  be  separately  stated  and  numbered ;  *  and  so  a  peti- 
tion which  states  a  contract  for  the  sale  and  delivery  of 
goods  to  be  delivered  in  lots  at  different  times,  alleging  two 
breaches,  one  that  those  delivered  did  not  correspond  in  qual- 
ity with  the  terms  of  the  contract,  the  other,  that  the  portion 
contracted  for  were  not  delivered  at  all.* 

See.  20.  Separately  stating  and  numbering  causes  of  ac- 
tion.—  When  the  petition  contains  more  than  one  cause  of 
action,  each  cause  must  be  separately  stated  and  numbered.^ 
Artificial  pleading  having  been  abolished,  a  plaintiff  having 
but  one  cause  of  action  should  state  the  facts  without  repeti- 
tion. He  is  not  permitted  to  state  them  in  different  form,  or 
to  so  subdivide  them  as  to  present  two  or  more  distinct  and 
fictitious  causes  of  action.  The  facts  should  be  set  forth  as 
they  actually  occurred,  and  the  same  cause  of  action  cannot 
be  stated  in  different  forms  as  so  many  distinct  causes  of  ac- 
tion. • 

The  object  of  this  provision  is  not  only  to  preserve  as  far 
AS  practicable  the  legal  distinction  between  causes  of  action 

iCracraftv.  Cochran,  16  la.  801.  R.  A  R  040;  Cincionati,   N.  O.  & 

s Butler  v.  Kirby,  68  Wia  188.  T.  P.  Ry.  ▼.  Bank,  1  Ohio  C  C  203. 

*  Perry  ▼•  Dickerson,  85  N.  Y.  84&  Duplicate  statements  for  the  same 
^  Higgins  ▼.  Pelton,  4  W.  L.  R  751.  cause  of  action  are  not  absolutely  pro- 

*  FaU  T.  Railroad  Ca,  1  Disn.  58.  hibited ;  they  are  permissible  where 

*  Work  T.  Mitcliell,  1  Pisn.  506.  the  party  cannot  anticipate  what  th« 
^Oi  Ck>de,  sec.  5061.  evidence  may  be,  so  as  to  go  to  trial 
^Sturgess  ▼.  Burton,  8  O.S.  215  :Fer-  on  a  single  statement    Cramer  ▼. 

gnson  ▼.  Gilbert,  16  O.  a  88;  Bliss  on    Oppenstein,  16  Cc  la  604. 
Code  Pldg.,  sees.  \\%  119 ;  Pomeroy's 
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in  a  petition,  but  to  enable  a  defendant  to  answer  fully,  defi- 
nitely and  clearly,  that  the  facts  alleged  may  be  denied  or 
admitted,  and  the  court  readily  understand  the  principal 
points  in  controversy.^  The  causes  of  action  which  are  re- 
quired to  be  specifically  stated  and  numbered  are  such  as  by 
law  will  entitle  the  plaintiff  to  prosecute  separate  actions 
therefor.'  Where  a  single  cause  of  action  is  stated  separately 
or  in  two  counts,  as  at  common  law,  the  plaintiff  may  be  re- 
quired by  motion  to  elect  upon  which  he  will  proceed,  as  he 
cannot  frame  one  count  so  as  to  meet  one  construction,  and 
a  second  count  to  meet  another  view ; '  or  the  court  may  upon 
objection  treat  the  additional  action  as  mere  surplusage.* 
But  where  two  causes  of  action  are  properly  joined  in  a 
pleading,  but  are  not  separately  stated  or  numbered  as  re- 
quired by  law,  objection  should  be  made  thereto  by  motion 
to  make  the  petition  definite  and  certain  by  separately  stating 
and  numbering  the  causes  of  action.  A  defendant  who  does 
not  80  object,  but  answers  the  two  causes  and  proceeds  to 
trial  thereon,  is  considered  to  have  waived  the  informality. 
He  cannot  on  trial,  under  a  general  denial,  insist  upon  a 
ground  of  defense  which,  to  have  been  available  to  him,  he 
should  have  objected  to  uniting  the  causes  of  action  with- 
out properly  stating  and  numbering  them.^  This  irregu- 
larity can  be  reached  only  by  motion,*  although  the  court 
may  upon  its  own  motion  require  a  plaintiff  to  sepa- 
rately state  and  number  several  causes  of  action  contained 
in  one   petition.'     A  demurrer   is  not   the  proper  remedy  to 

» Works  V.  Mitchell.  1  Disn.  50(J.  ▼.  Edwards,  11  How.  Pr.  201 ;  Cincin- 

'Sturgess  v.  Burton,  supra;  Globe  uati,  etc  Ry.  v.  Bank,  1  O.  G  Ol  208. 

Rolling  Mill  Ca  ▼.  King,  2  C  a  C.  R  « Ferguson  ▼.  Gilbert,  16  O.  a  SS- 

21 ;  Max  weirs  CodePldg.,  p.  342 ;  Pike  91 ;  Bliss  on  Code  Pldg.,  sec  119. 

T.  Van  Wormer,  5  How.  Pr.  171;  »McKinney  v.  McKinney,  8  O.  S. 

White  ▼.  Coz,46  Cal.  169;  Mooney  ▼.  438;  Freer  ▼.  Denton,  61  N.  Y.  492; 

Kennett,   19  Ma  S51;  Hathaway  v.  Globe  Rolling  Mill  Co.  r.   King,  2 

Railroad  Ca,  2  W.  L.  M  481 ;  Fern  Q  a  G  R.  21 :  Sentinel  Ca  v.  Thomp- 

▼.  Vanderbilt,  18  Abb.  Pr.  72 ;  Lackey  son,  38  Wis.  489 ;  Hathaway  ▼.  Rail- 

▼.  VanderbUt,  10  How.  Pr.  155.  road  Ca,  2  W.  L.  M.  481,  482 ;  Works 

*Sturge88  ▼•  Burton,  supra;  Fern  ▼.  Mitchell,  1  Disn.  606.    See  as  to 

▼.    Vanderbilt,    supra;   Hillnian    ▼.  waiver,    Lane    v.    Wheelwright,  23 

Hillman,  14  How.  Pr.  456;  11  Am.  N.  Y.  Suppi  576. 

ft  Engi  Ency.  of  Law,  989:  Keens  » Hartford  r.  Bennett,  10  O.  a  441. 

▼.  Oaslin,  24  Neh.  810  (1888);  Young  7  Bailey  v.  Hughes,  35  O.  a  697,. 

601. 
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reaoh  such  matters,^  and  a  general  demurrer  to  eaoh  paragraph- 
is  not  well  taken  if  the  pleading  as  a  whole  states  a  good 
cause  of  action,  although  the  omission  to  state  them  in  sep- 
arate counts  does  not  necessarily  deprive  the  defendant  of  his 
right  to  demur.*  Nor  can  an  objection  be  by  motion  to  dis- 
miss the  action,  or  for  judgment  upon  the  pleadings.*  Al- 
though a  petition  upon  an  ordinary  account  may  contain 
allegations  which  would  properly  constitute  two  causes  of 
action,  as  for  money  had  and  received,  or  money  loaned,  and 
for  cash  advanced  to  another  or  third  person,  the  proper 
practice  is  to  make  a  motion  to  require  the  pleader  to  sepa- 
rately state  and  number  the  causes,  and  not  to  strike  the  alle- 
gations from  the  petition  as  to  one  cause  of  action,  and 
dismiss  as  to  the  other.^  And  a  petition  praying  for  damages 
in  the  nature  of  a  trespass,  and  also  for  an  injunction  in 
equity,  should  be  separately  stated  and  numbered;*  or  an  ac- 
tion on  an  account,  and  an  action  in  the  same  petition  asking 
the  enforcement  of  a  mechanic's  lien  securing  the  same;*  or  an 
action  for  damages  for  injury  to  personal  or  real  estate  sus- 
tained by  a  lessor  before  conveyance  to  a  lessee,  and  for 
damages  arising  after  purchase  by  the  lessee ;  ^  or  an  action 
by  the  heirs  of  a  deceased  shareholder,  in  what  is  known  as 
a  syndicate,  against  trustees  in  whom  the  management  is 
placed,  charging  them  with  mismanagement  of  their  trust  and 
failure  to  properly  account  for  sales  by  them  made,  and  also 
praying  for  a  partition  and  an  accounting;*  or  where  a  peti- 
tion alleges  two  breaches  of  a  contract  for  the  sale  or  deliv- 
ery of  goods,  one  that  those  actually  delivered  were  not  of 
the  quality  required' by  the  contract,  the  other  that  a  portion 
of  those  contracted  for  were  not  delivered  at  all.*    The  same 

1  Prows  T.  Insurance  Ca,  2  C  a  538;  Spaulding  ▼.  Saltiel,  18  Ck>la 

a  R  14;  Globe  RoUing  MiU  Ckx  ▼.  86;  31  Pac.  Rep.  486  (1892). 

King;  S  a  a  a  B.  21 ;  Bailey  ▼.  *  McKemy  ▼.  Goodall  1  O.  Q  C.  28. 

Hoghes,  supra,   Hartford  v.  Bennett,  &  Hathaway  t.  Springfield,  eta  Ry. 

10  O.  S.  441.      Cf.  Lane  v.  Wheel-  Ca,  2  W.  I^  II  481. 

▼right,  23  N.  Y.  aupp.  576.  «Clippenger  ▼.  Roes,  8  W.  L.  M. 

twnes  ▼.  Snydam,  64  N.  Y.  178;  645. 

Lanitning  ▼.  Qalusha,  17  N.  T.  a  7  Hall  v.  Railroad  Ga,  1  Disn.  68 

828;  Everett  v.  Waymire,  80  O.  a  (iSo6\ 

308;  Shillito  ▼.  Insurance  Ca,  8  W.  8  Horner  v.  Meyers,  29  W.  L.  B 

U  G.  296L  408  (1898> 

>  WatsoD  v.  Railroad  Ca,  60  Cal.  •  Works  v.  Mitchell,  1  Disn.  606. 
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rale  applies  to  defenses  set  up  in  an  answer/  although  a  mo- 
tion to  separately  state  and  number  allegations  of  new  matter 
in  an  answer  which  are  without  merit  as  matter  of  defense, 
although  they  do  not  relate  to  other  facts  therein  which  con- 
stitute a  defense,  cannot  be  sustained,  but  such  new  matter 
shonld  be  stricken  out.'  But  a  general  denial  in  an  answer  and 
also  an  averment  of  an  estoppel  constitute  two  defenses,  and 
should  be  separately  stated  and  numbered ; '  and  so  should  a 
defense  in  an  action  by  heirs  against  their  father  restraining 
him  from  interfering  with  land,  on  the  ground  that  he  had  for- 
feited his  rights  therein,  that  he  deeded  all  the  premises  with 
his  own  money  and  placed  the  title  in  their  name,  and  also 
that  he  had  subsequently  redeemed  the  land  from  tax  sale.* 

Where  a  motion  to  require  the  plaintiff  to  separately  state 
and  number  his  causes  of  action  is  granted,  merely  placing 
numbers  opposite  paragraphs,^  or  an  interlineation  by  writing 
^'^ji/rst  cause  of  action,"  and  "  second  cause  of  action,"  over  the 
different  causes,  is  not  sufficient.*  A  prayer  for  judgment 
should  not  be  asked  in  each  cause  of  action,  but  the  petition 
fihould  contain  a  general  prayer  at  the  end,  for  all.^  Where  a 
single  cause  of  action  is  stated  in  several  divisions,  a  separation 
of  which  may  be  unnecessary  in  all  cases,  yet  essential  as  to 
some,  the  plaintiff  cannot  urge  his  own  inaccuracy  in  making 
the  separation  as  a  ground  for  defeating  a  demurrer  which 
adopts  and  follows  his  own  division  and  classi6cation.'  Each 
cause  of  action  must  be  complete  in  itself;  yet  the  prevailing 
judicial  opinion  is  that  in  stating  several  causes  of  action  in  a 
petition,  it  may  not  be  necessary  to  repeat  some  general  aver- 
ments essential  to  each,  but  that  reference  may  be  made  to 
distinct  allegations  or  paragraphs  in  a  preceding  cause  of  ac- 


>  O.  Code,  sec.  6071. 
SRidenour  y.  Majo,  29  O.  S.  18a 
'French  y.  McCoDuell,  I  Cley.  Rop. 

187. 

♦Smithy.  Smith,  1  Clev.  Repi  117. 

•  Weisenogle  y.  Powers,  1  Clev.  Rep. 
141. 

>  Elizabeth  y.  Morrison,  1  Clev.  Rep. 
105.  The  petition  or  answer  should  be 
rewritten,  and  in  stHting  the  ciiuse  of 
action  after  the  first*  it  should  be 


stated :  ^  Plaintiff  for  his  second  cause 
of  action  adopts  the  words  in  liis 
first  cause  of  action  herein,  the  same 
as  if  fully  here  rewritten,  beginning 

with  the  word  * '  in  the  fint  line 

thereof,  and  ending  with  the  word 
* '  in  the  line  thereof." 

^Brainard  v.  Rittberger,  2  Cler. 
Rep.  154. 

•Victory  Webb,  eta  Hfg  Co.  v. 
Beecher,  26  Hnn.  4a 
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tion,  thereby  incorporating  the  same  in  a  subsequent  cause  of 
action  and  avoiding  repetition.^  Where  a  note  and  mortgage 
are  pleaded  in  one  paragraph,  they  may  be  referred  to  in  a 
subsequent  cause  of  action  as  having  been  set  forth  in  a  pre- 
xseding  paragraph,  without  repeating  the  same.^  Where  an 
amendment  is  made  setting  forth  another  and  different  cause 
of  action,  which  in  fact  does  not  constitute  a  cause  of  action, 
there  is  no  misjoinder,  as  it  may  be  disregarded.* 

Sec.  31.  Consistency  in  causes  united. —  That  causes  of 
action  may  be  united  in  one  petition  they  must  be  consistent 
with  each  other,  and  belong  to  one  of  the  classes  enumerated 
by  the  code;*  inconsistent  statements  are  construed  against 
the  one  pleading  them ;  *  but  it  should  not  be  assumed  that 
a  plaintiff  under  a  second  or  general  count  intends  to  set  up 
and  prove  facts  inconsistent  with  the  allegations  in  the  first 
count.*  A  party  may,  however,  prosecute  as  many  remedies 
as  he  legally  has,  if  they  are  consistent  and  concurrent.^ 
Legal  and  equitable  causes,  when  consistent,  may  be  united,* 
but  a  plaintiff  cannot  be  permitted  in  one  petition  to  allege  a 

>  Jasper  t.  HazeD,  2  N.  Dak.  401 ;  'Toet  y.  Bank,  04  OaL  494;  29  Pac. 

til  N.  W.  Rejx  585  (1892) ;  Simmons  v.  Rep.  85a    See  Mansfield  v.  Shipp,  128 

Fairchild,  42  Barb.  404 ;  Manuf actur-  IncL  55. 

log  Ca  V.  Beecher,  55  How.  Pr.  19a  *  Hawkins  v.  Furnaoe  Ca,  40  O.  a 

Contra,  Pennie  t.  Hildreth,  81  Cal  507. 

127;82  PaaRepi898;  Greenv.  Clif-  « Campbell  v.  McEle^ey,  2  Disa. 
ford,  94  CaL  49 ;  29  Pac.  Rep.  831.  *'  It  574^  584 ;  Thomas  t.  Railroad  Oa,  97 
has  never  been  the  settled  law  that  the  N.  Y.  245 ;  Henderson  v.  Jackson,  40 
preliminary  averments  of  a  petition  How.  Pr.  168 ;  Bowen  ▼.  Mandeville^ 
can  never  be  made  part  of  subsequent  95  N.  Y.  237-9;  Hause  v.  Hause^  29 
coanfes  by  apt  and  express  reference  Minn.  252 ;  Smith  v.  Hallock,  8  How. 
and  without  being  rewritten.  Each  Pr.  73 ;  Stewart  v.  Huntington,  8 
coont  most  stand  by  itself,  but  is  not  N.  Y.  Supp.  205. 
fatally  defective  because  itincorpo-  *  Mechanics*  Sav.  Sc  Bldg.  Loan 
rateSk  by  reference,  certain  general  Ass*n  v.  O^Conner,  29  O.  S.  651; 
averments  necessary  to  all  the  counts,  Board  of  Education  v.  Shaw,  15  Kan. 
if  the  reference  be  so  plain  and  ex-  41 ;  Butler  v.  Kaulback,  8  Kan.  671. 
plicitasto  leave  no  doubt  as  to  its  <  Ferguson  v.  Gilbert,  16  O.  S.  91. 
meaning.  Such  a  pleading  is  not,  in  ?  Bowen  v.  Mandeville,  supra;  Mor- 
Keneral,  to  be  commended ;  it  may  gan  v.  Skidmore,  55  Barb.  263 ;  Whit- 
be,  as  it  has  been  called,  'slovenly,'  ney  v.  Allaire,  1  Hill,  484. 
but  is  not  bad  enough  to  upset  a  ^Sturgess  v.  Burton,  8  O.  S.  215; 
judgment"  Green  v.  Cliflford,  94  Lattin  v.  McCarty,  41 N.  Y.  107 ;  New 
CaL  49.  See,  also,  Little  v.  Com  mis-  York  Ice  Ca  v.  Insurance  Co.,  21 
sioners,  34  N.  E.  Rep.  499  (Ind,  1893X  How.  Pr.  29a 
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cause  of  action  which  would  affirm  a  contract,  and  in  another 
seek  to  rescind  it ; '  nor  can  a  forfeiture  of  a  lease  for  non- 
payment of  rent,  and  a  judgment  for  the  rent  due,  be  sought 
in  the  same  petition,'  and  the  prayer  in  the  petition  may 
operate  as  an  election.* 

It  has  been  held  by  a  court  of  inferior  jurisdiction  of  Ohio, 
that  a  claim  cannot  be  alleged  against  a  corporation  for  dam- 
ages arising  from  its  refusal  to  transfer  certificates  of  stock 
upon  its  books,  as  one  cause  of  action,  and  as  another  cause  in 
the  same  petition,  that,  if  the  claim  of  the  corporation  that 
such  stock  was  illegally  issued,  an  overissue  and  void,  be  true, 
then  the  plaintiff  is  entitled  to  damages  because  the  cor* 
poration  negligently  and  fraudulently  issued  the  stock  and 
permitted  its  circulation,  as  such  causes  of  action  are  incon- 
sistent; that  the  question  of  the  legality  of  the  stock  is  one 
cause,  and  that  of  the  illegality  of  the  issue,  fraud  and  neg- 
ligence another;  each  requiring  different  pleadings  and  dif- 
ferent rules  of  evidence,  so  that  an  election  should  be  made 
upon  which  the  plaintiff  would  rely.*  Still  another  court  of 
inferior  jurisdiction,  in  three  well-considered  cases  arising 
from  the  same  source,  although  different  ones,  took  a  contrary 
view,  holding  that  such  causes  could  be  united  and  the  plaint- 
iff not  required  to  make  an  election,  upon  the  principle  that 
the  plaintiff  cannot  safely  determine  before  the  development 
of  the  trial  what  will  prove  to  be  the  true  nature  of  the 
transaction  on  the  defendant's  part.* 

The  court  last  mentioned  correctly  states  the  rule  of  law 

lOweDB  T.  Hickman,  2  DisD.  471 ;  T.  P.  Rj.  Co.,  16  W.  K  R  809  (1886); 

Trimble  ▼.  Doty,  16  O.  a  118,  129;  11  W.  L.  B.  86.    Judge  Force  says: 

Morris   v.  Rexford,  18  N.  Y.  652 ;  "  A  plaintiff  seeking  to  recover  upon 

Bowen  ▼.  Mandeville,  95  N.  Y.  287.  either  of  two  causes  of  action,  both 

>  Campbell  ▼.  McElevey,  2  Disn.  of  which  cannot  be  true^  and  he  does 

571 ;  Countee  ▼•  Armstrong,  10  W.  not  know  which  one  is  true,  may 

Lk  B.  889.  state  them  as  separate  causes  of  ao- 

^Corry  ▼.  Graynor,  21  O.  S.  277.  tion,  stating  them  in  th«  altematiTe, 

^  Cincinnati,  N.  O.  A  T.  P.  Ry.  Co.  in  one  petition.    A  plaintiff  seeking 

y.  Third  Nat  Bank,  1  0.  CL  C.  206  a  single  recovery  upon  two  grounds. 

(1885>  both  of  which  may  be  true^  may  state 

*  Citizens*  Nat  Bank  ▼.  C,  N.  O.  A  both  grounds  in  a  single  cause  of  ac- 

T.  P.  Ry.  Ca,  9  W.  L.  K  855,  opinion  tion."  See  Spreen  v.  Sandman.  2  O.  C. 

by  Judge  Force,  Cincinnati  superior  C  441-8L    See,  also^  art  10^  W.  Ia  B. 

court;  First  Nat  Bank  v.  G,  N.  O.  A  1421 
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as  to  the  right  of  the  pleader  to  plead  in  the  alternative,* 
and  deemed  the  causes  of  action  consistent.*  This  rule  is  ex- 
tended to  defenses;  a  defendant  is  allowed  to  make  as  many 
defenses  as  he  may  have,  when  they  are  consistent  with  each 
other.' 

To  compel  an  election  between  inconsistent  counts  the 
pleader  should  do  so  by  motion  and  not  by  demurrer;*  but 
where  the  causes  united  are  entirely  inconsistent  and  therefore 
a  misjoinder,  a  demurrer  of  course  will  lie.*  A  court  is  not 
bound  to  act  unless  the  defect  is  specifically  pointed  out.^ 

Sec.  22.  Single  recovery  upon  two  grounds  further  eon- 
sidered. — The  rule  is  well  settled  that  where  there  are  several 
grounds  or  alternative  reasons  ^  for  granting  a  single  relief,, 
all  of  which  constitute  but  one  cause  of  action,  they  may  bet 
stated  in  two  counts  and  alternative  relief  sought.  Althoagh 
the  rules  of  pleading  do  not  allow  the  pleader  to  split  his  cause 
of  action  without  sufficient  reason,  yet  courts  hold  this  rule 
flexible  when  justice  requires,  and  justice  will  have  no  better 
reason  for  making  an  exception  than  where  a  plaintiff  cannot 
safely  determine  which  cause  may  be  the  true  one,  the  facts 
being  in  the  possession  of  his  opponent.  These  are  the  grounds 
and  principles  upon  which  this  doctrine  rests,  and  it  has  been 
frequently  enunciated  by  the  courts.  It  has  been  held  that,  in 
an  action  for  work  and  labor,  a  count  setting  forth  an  agree- 
ment to  pay  an  agreed  price  is  not  inconsistent  with  another 
count  claiming  recovery  upon  the  quantum  meruit,  and  no 
election  is  required;*  that  a  contract  may  be  sought  to  be  set 
aside  as  illegal,  or  if  found  valid  some  relief  consistent  with 
that  view ;  *  that  in  an  action  for  recovery  of  loss  by  fire  against 
an  insurance  company,  one  count  claiming  that  a  company  in 
consideration  of  certain  sums  paid  it  had  insured  plaintiff,  and 
in  another,  that  in  consideration  of  a  sum  of  money  paid  to  its 

lid  ^Bates'Pldg.,  p.214. 

3  See  tea  33,  pott  •WiIbod   t.  Smith,  61    CaL  209  r 

*  See  tecTek  poet  Jones  v.  Palmer,  1  Abb.  Pr.  443; 

*  Pavey  ▼.  Pavey,  30  0.  a  800 ;  Pet-  Stearas  ▼.  Dubois,  65  Ind  357 ;  Long- 
prson  T.  Roach,  83  0.  &  874.  prey  y.  Yates,  81  Hun,  483.    Contra, 

ftOampben  ▼.  McElerey,  3  Disn.  Hewitt  v.  Brown,  21  Midd.  168;  Plum- 
574.  mer  ▼•  Mold,  33  Minn.  Ifk 

<  OUbert  ▼.  Satiiff,  8  O.  a  133.  •  Cadwallader  v.  GranvilleSooiety^ 

110.  292. 
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duly  authorized  agent  it  had  insured  him,  was  permissible;^ 
and  BO  with  a  count  in  an  action  by  a  corporation  against  the 
maker  of  a  note,  that  it  was  given  for  part  of  the  capital 
stock  of  the  company,  and  in  another  that  it  was  given  for  a 
premiam  upon  a  policy  of  insurance,  as  an  agreement  to  con- 
tribute ratably  to  the  losses  and  expenses  of  the  company ;  - 
or  a  count  alleging  an  agreement  to  exchange  merchandise 
and  failure  to  deliver  as  agreed,  and  another  averring  a  sale 
and  delivery  of  goods  by  plaintiff  for  a  certain  sum;*  or  it 
may  be  alleged  in  one  count  that  an  animal  was  killed  through 
the  negligence  of  a  railroad  company,  and  in  another  that  it 
was  killed  where  the  company  had  the  right  to  construct  a 
fence  but  did  not;^  or  in  an  action  for  the  recovery  of  the 
])rice  and  value  of  land  sold,  the  petition  may  contain  a  para- 
graph declaring  upon  a  special  contract,  and  another  upon 
qiujtnhim  vdUibatj  in  order  to  meet  every  phase  of  the  evidence.* 

A  court  will  not  compel  an  election  to  be  made  in  an  action 
upon  a  petition  alleging  a  promise  by  a  common  carrier  to 
safely  carry  and  deliver  goods,  and  in  another  count  a  promise 
on  the  part  of  the  carrier  to  store  and  preserve  the  goods  in 
its  warehouse  at  a  certain  station,  where  the  goods  were  de- 
stroyed by  fire,  as  it  might  appear  that  it  was  liable  for  a 
portion  as  a  carrier  and  as  to  the  rest  as  warehousemen.* 

Separately  stating  two  grounds  for  a  single  cause  of  action 
does  not  make  it  two  causes.^  Alternative  averments  should 
not  be  made  unless  a  good  cause  of  action  is  set  forth  in  each, 
iis  alternative  relief  cannot  be  granted  unless  each  cause  sets 
out  a  good  cause  of  action.* 

1  Velie  V.  Newark  City  Ina  Ca,  65  Boone's  Pldg.,  sec.  17;  WiUlams  ▼. 

How.  Pr.  1 ;  12  Abbt  N.  C  809.  Lowe,  4  Neb.  S8d ;  Walters  ▼.  Insur- 

'Birdseye  ▼.  Smith,  83  Barb.  217.  ance  Ca,  5  Hun,  848;  Matthews  v. 

s  JoDes  V.  Palmer,  1  Abb.  Pr.  442.  Copeland,  79  N.  G  493,  suit  on  two 

« Pearson  v.  M.  &  S.  P.  R  R  Ckk,  bonds  of  officer ;  Thatcher  ▼.  Haun. 

45  Iowa,  497.     See,  also,  generally,  12  Iowa,  803. 

Van  Brunt  v.  Mather,  48  Iowa,  503.  ?  Welch  v.  Piatt,  82  Hun,  194. 

*  Stearns  ▼.  Dubois,  55  Ind.  257.  *  Mobile  Savings  Bank  v.  Borke,  94 

•Whitney  ▼.  Chicago  &  N.  W.  Ry.,  Ala.  125;  10  a  Rep.  328  (1891);  Suin- 

27  Wi&  827.    See  generally  on  this  mit  Co.  Bank  v.  Smitli,  1  Handy,  575 : 

B'ibject,  Pomeroy's  Rem.  R  &  R,  sec.  Anderson  v.  Speers,  58  How.  Pr.  ♦>>< : 

i>:6 ;  Bliss  on  Code  Pleading,  sea  120 ;  KruU  r.  Fisher,  8  Kan.  9a 
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See.  23.  Same  transaction,  or  transaction  connected  with 
same  snbject  of  action^  is  the  first  division  of  actions  which 
the  code  *  provides  may  be  united.  It  may  here  be  noted  what 
others  have  said,  that  this  division  is  one  which  courts  and 
writers  have  found  difficult  of  treatment;  necessarily  so  be- 
cause its  scope  is  broad  and  varied,  and  a  decision  of  one 
case  will  hardly  be  applicable  to  another.  One  of  the  latest 
writers  ^  states  that  so  far  as  he  is  aware  no  court  has  attempted 
to  define  the  word  ^<  transaction,"  with  the  qualification  added 
that  each  case  must  be  decided  upon  its  own  circumstances. 
The  latter  is  probably  true,  but  many  attempts  have  been 
made  at  a  definition.  A  very  simple  one  is  given  by  the 
supreme  court  of  Kansas,'  saying  that  it  probably  means 
whatever  may  be  done  by  one  person  which  affects  the  rights 
of  another,  'out  of  which  a  cause  of  action  may  arise.  In  New 
YcMrk/  with  reference  to  contract  and  a  tort,  it  is  defined  as 
the  whole  proceeding,  commencing  with  the  negotiation  and 
ending  with  the  performance  of  the  contract.  It  is  also  de- 
fined as  a  broader  term  than  contract,  including  not  only  that, 
but  any  occurrence  between  the  parties  that  may  become  the 
foundation  of  an  action.^ 

This  provision  was  purposely  made  general,  so  that  courts, 
following  the  liberal  rules  of  the  chancery  courts,  may  adopt 
such  interpretations  as  may  be  found  most  convenient  and 
best  calculated  to  promote  the  ends  of  justice.* 

See.  24.    Same  transaction  continued— Causes  held 

Joinable. — A  review  of  the  causes  of  action  which  the  courts 
have  held  joinable  under  this  division  will  be  made  in  this  sec- 
tion. An  action  upon  an  account  may  be  joined  with  a  cause  of 
action  to  enforce  a  mechanic's  lien  on  real  estate  given  to  secure 
the  same,  if  the  two  causes  of  action  afieot  all  the  parties ;''  or  an 
action  on  a  tort  and  a  contract,  when  arising  out  of  the  same 

>  a  Code,  sea  8019L  Berkey,  10  Minn.  208-5;  Palmer  ▼. 

>  Maxwell  on  CSode  Pldg.,  jx  84a        Tyler,  15  Minn.  106;  Pomeroy's  Rem. 
•Scarborough  v.  Smith,   18  Kan.    R  &  R,  pp.  505-21 ;  Blias  on  Code 

BM^iOe.  Pldg..  sec  125. 

♦  Robinson  v.  Flint  16  How.  Pr.  24a  '  Clippeng^r  v.  Roas,  8  W.  I*  M.  64 1 

•  BlisB  on  Code  Pldg.,  sea  125.  (Union  Ca  C.  P.,  1861).    See  sec.  56(i. 
(New  York  &  N.  H.  R  R  ▼.  Scbuy-  as  to  mode  of  trial. 

ler.  17  N,  Y.  592,  604  (1858);  Fish  v. 
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transaction  and  between  the  same  parties;^  an  action  upon 
an  indebtedness  and  promise  by  an  administrator  as  such,  and 
one  upon  a  promise  of  his  intestate,  if  the  demand  be  con- 
nected with  the  estate ;  ^  or  several  causes  of  action  for  penal- 
ties for  repeated  violations  of  a  statute  by  a  railroad  company 
for  excessive  charges  for  fare;^  or  an  action  for  damages  in 
ejecting  a  passenger,  and  for  the  statutory  penalty  for  demand- 
ing excessive  fare;  *  or  an  action  for  purchase-money  on  a  land 
contract,  and  one  for  the  enforcement  of  a  lien ;  ^  or  an  action 
by  a  judgment  creditor  of  an  insolvent  railroad  company  to  en- 
force the  payment  of  any  balance  due  on  stock  subscriptions, 
the  fund  primarily  liable,  and  in  case  that  fund  is  insufficient 
be  may  ask  the  enforcement  of  the  stockholder's  individual  lia- 
bility, it  being  the  peculiar  province  of  a  court  of  equity  to 
marshal  and  apply  such  funds  where  all  parties  are  in  court ;  ^ 
or  an  action  to  declare  and  enforce  a  trust  and  to  determine  the 
equitable  rights  of  the  party  under  a  will;  ^  or  an  action  for  a 
breach  of  promise  to  marry  and  to  pay  a  certain  sum  of  money ;  * 
an  action  for  reformation  and  judgment  thereon  as  reformed, 
such  as  an  action  to  recover  upon  a  policy  of  insurance  and  to 
reform  the  same  is,  according  to  the  weight  of  authority  but  a 
single  cause  of  action  ;  it  would  seem,  however,  upon  reason  and 
principle,  that  there  are  two  causes  of  action,  and  may  be  joined, 
but  the  mode  of  trial  will  be  determined  according  to  the  para- 
mount relief  prayed  for  ;^  or  an  action  for  a  personal  judgment 

*  R.  S.  sec.  5019.     See  Sturgess  v.  sees.  120,  125;    Jones  v.  Steamship 

Burton,  8  O.  S.  215-18.      Swan,  J.,  Cortes,  17  Cal.  487. 
said:      "By  the    provisions  of  the        *  Howard  v.  Powers,  6  0.  92,  133. 
code,  the  plaintiff  may  unite  in  one        '  Railroad  Co.  v.  Moore,  33  O.S. 

1  action  all  causes  of  action  arising  384 ;    Railroad  Co.  v.  Cook,  37  Q.  8. 

from  *  the  same  transaction,  or  trans-  265. 

actions    connected  with  the    same        ^  Railroad  Co.  v.  Cook,  supra.  See 

subject  of  action  *;  and  this  includes  Sullivan  v.  Railroad  Co.,  19  Blatch. 

causes  of  action  legal  and  equitable,  388. 

ez  contractu  and  ex  delicto.    But  if  the        •  Linsley  v.  Logan,  33  O.  S.  37t). 
causes  of  action  do  not  arise  from        •  Warner  v.  Callender,  20   O.  S. 

the  same    subject  of  action,  then  190-96;    Bliss  on  Code  Pldg.,  sec. 

causes  of  action  ex  contractu  cannot,  120. 

in  general,  be  united  with  causes  of        '  Spreen  v.  Sandman,  2  O.  C.  C. 

action  ex  delicto:'  P.,  C.  &  St.  L.  Ry.  441-44. 

Co.  V.  Hedges,  41   0.  S.  233 ;   Mcln-        •  Dalton  v.   Barchand,    2    Clev. 

tosh  V.  Mcintosh,  16  How.  Pr.  240;  liep.  57. 

Turner  v.  First  National  Bank,  26        •Globe  Ins.  Co.  v.  Boyle,  21  O.S. 

Ind.  562.    See  Bliss  on  Code  Pldg.,  120. 
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founded  on  an  original  decree  in  foreclosure,  and  for  a  revivor  of 
that  decree  and  an  order  of  sale  for  the  amount  due  on  the  origi- 
nal decree,  upon  the  ground  that  both  causes  of  action  are  ex 
eorUradu  in  their  nature  and  affect  the  parties  defendant  only  ;  ^ 
or  an  action  for  fraud  in  the  sale  of  a  horse  and  for  breach 
of  warranty ;  ^  or  two  breaches  of  a  contract  for  the  delivery  of 
goods,  one  that  the  goods  delivered  were  not  of  the  quality  con- ' 
tracted  for,  the  other  that  a  portion  of  the  goods  contracted  for 
were  not  delivered  at  all ;  *  or  one  petition  may  contain  a  claim 
for  goods  shipped  to  a  commission  merchant  who  converted 
them  to  his  own  use,  and  another  that  the  proceeds  of  the  same 
goods  were  by  the  commission  merchant  converted  to  his  own 
use.* 

An  action  for  the  recovery  of  damages  for  an  assault  and  bat- 
tery may  be  joined  with  one  for  false  imprisonment;  ^  or  an  ac- 
tion against  a  carrier  on  account  of  its  negligence  and  for  money 
overpaid'  on  freight;*  or  an  action  for  harboring  a  man's  wife, 
conversion  of  his  property,  and  for  inducing  the  wife  to  execute 
a  deed  of  land;^  or  a  cause  of  action  for  false  imprisonment  and 
one  for  malicious  prosecution,  when  arising  out  of  the  same 
transaction  ;  ®  or  an  action  for  divorce  and  alimony,  and  to  set 
aside  a  deed  fraudulently  made ;  ^  or  the  different  grounds  for 
divorce,  such  as  adultery  and  cruelty,  may  be  joined  in  divorce 
proceedings; ^^ or  in  an  action  to  cancel  fraudulent  certificates  of 
stock  having  a  common  origin,  all  the  holders  thereof  may  be 
enjoined.^ 

See.  25.     Same  transaction  continued— Actions  held 

not  Joinable. — Ohio  courts  have  held  that  an  action  upon  a 
claim  against  a  defendant   in  his  individual,  and  one  in  his 
representative,  capacity  cannot  be  joined ;  that  having  elected  ' 
to  charge   such    a  person   in    his   representative  capacity  and 

*  Moore  v.  Ogden,  35  O.  S.  430-34       '  Hamlin  v.  Tucker,  72  N.  C.  502. 
(1H«0).  •  Barr  v.  Shaw,  10  Hun,  580 ;  Hen- 

»  Byera  v.  Rivera,  5  W.  L.  (i.  37.  derson  v.  Jackson,  40  How.  Pr.  168. 
»  Work  V.  Mitchell,  1     Disn.  50«J       •  Damon  v.  Damon,  28  Wifl.  510. 

(1«5' '•  ^ oBeach  v.  Beach,  1 1  Paige  Ch.  161- 

*Keeler  v.   Snodgraaa,  S  W.  L.  H.  B^j^g^  Pldg.,  p.422;  2  Bishop's  M. 

21^-  &  Div.,  sec.  585. 

•  Wiley   V.  Keokuk,    0    Kan.  1)4 ;      1 1^.  y.,  etc.,  R.  Co.  v.  Schuyler,  17 
Cahill  V.  Terrio,  55  N.  H.  571.  x.  Y.  592. 

'Adams  v.  Bissell,  28  Barb.  382; 
Pomeroy's  R.  <&  R.,  sees.  468,  469. 
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failed,  the  action  cannot  be  wholly  changed  and  recovery 
had  against  him  as  an  individual;*  nor  an  action  sounding  in 
tort  and  upon  a  contract;^  nor  an  action  for  divorce  and  spe- 
cific performance  as  to  the  disposition  of  property ;  *  nor  an 
action  for  the  recovery  of  rent  under  a  lease,  and  for  the  re- 
covery of  the  premises  as  upon  forfeiture  of  the  lease/  In 
an  action  on  a  bill  of  exchange,  a  claim  for  statutory  damages 
and  costs  of  protest  need  not  be  set  forth  in  the  petition  as  a 
separate  and  distinct  cause  of  action  disconnected  from  the 
claim  on  the  bill.^ 

A  tenant  cannot  join  a  cause  of  action  against  a  landlord 
for  breach  of  a  covenant  with  one  arising  from  trespass ;  *  or 
an  action  for  the  recovery  of  purchase-money  and  delivery 
of  a  certain  note,  and  the  discharge  of  the  mortgage  given  to 
secure  the  same;^  or  an  action  to  secure  possession  and  a  con- 
veyance to  plaintiff  of  an  apparent  title  by  quitclaim  or 
otherwise,  and  that  a  defendant  be  forever  barred  from  as- 
serting title  to  the  same.* 

It  is  not  an  essential  requirement,  but  entirely  optional, 
whether  or  not  a  party  will  avail  himself  of  the  privilege  of 
joining  legal  and  equitable  causes  of  action,  even  though  aris- 
ing out  of  the  same  transaction.* 

Sec.  26.  Contracts  express  or  implied. —  The  second  class 
of  actions  which  the  code  **  permits  to  be  united  are  those 
arising  out  of  contracts  either  express  or  implied.  This  pro- 
vision is  remedial  and  beneficial,  and  must  receive  a  liberal 
construction.^'  Unlike  the  common  law  it  includes  all  such 
contracts  as  were  at  common  law  called  simple,  special  or  im- 
plied contracts.  Under  this  provision  the  fiction  of  an  im- 
plied contract  is  preserved,  as  the  right  to  waive  a  tort  and 
sue  upon  an  implied  contract  is  still  recognized ;  ^  as,  where 
one  has  tortiously  received  money  from  another  which  he 

iFleiBhmann  v.  Shoemaker,  2  O.  7  Montgomery  v.  McE wen,  7  Minn. 

CL  CL  R«  10%  Buit  on  contract  to  con-  851. 

Tey  land.  •  Lattin  ▼.  McCarty,  41  N.  Y.  107. 

>Nimock8  v.  Inks,  17  O.  59fl  >  Bruce  v.  KeUy,  5  Hun,  229. 

*  Roberts  v.  Glenn,  1  Clev.  Rep.  46.  i^O.  Code,  sec.  5019. 

*  Coantee  ▼.  Armstrong,  10  W.  I*  "  Gridley  v.  Gridley,  24  N.  Y.  136  ; 
R  889.  Emery  v.  Pease,  20  N.  Y.  64. 

*  Bank  v.  Smith,  1  Handy,  576.  »  Bliss  on  Code  PIdg.,  sea  KUl 
•Weeks  ▼.  Keteltas,  13  Daly,  559. 
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cannot  in  good  conscience  retain,  there  is  an  implied  contract 
that  the  money  will  be  returned,  and  an  action  can  therefore 
be  maintained  in  assumpsit  for  the  money,  or  the  tort  may  be 
waived  and  sait  brought  for  damages  instead.^ 

And  so  where  the  tort  is  waived,  and  an  action  is  brought 
in  assumpsit  as  upon  an  implied  contract,  other  causes  of  ac« 
tion  upon  express  or  implied  contract  may  be  united;'  as,  in 
an  action  for  goods  sold  and  delivered,  another  cause  of  action 
that  the  goods  had  been  wrongfully  taken  may  be  joined.* 

This  class  includes  contracts  in  writing  or  by  parol,  prom- 
issory notes,  bills  of  exchange,  accounts,  covenants  and  judg- 
ments/ A  cause  of  action  upon  a  contract  may  be  joined 
with  another  for  damages  arising  from  fraud  or  negligence 
connected  therewith ; '  or  an  action  upon  a  written  contract 
to  build  a  house  with  one  upon  parol  to  do  extra  work  and 
furnish  extra  material.*  While  actions  upon  promissory  notes 
may  be  joined  with  actions  upon  account,  yet  if  one  or  the 
other  is  not  due  they  cannot  be  united;^  nor  can  actions  upon 
contracts  which  are  inconsistent  with  each  other  be  joined.* 
So,  where  facts  are  stated  in  a  petition  making  an  action  on  a 
contract,  as  in  assumpsit  for  the  non-delivery  of  certain  prop- 
erty, fraudulent  statements  or  representations  which  operated 
as  an  inducement  to  enter  into  the  contract  and  which  are 
foreign  to  the  complaint,  and  would  only  be  available  in  a 
collateral  proceeding  entitling  the  plaintiff  to  another  and 
different  remedy  than  the  one  which  he  was  seeking,  should 
not  be  mingled  with  the  facts  which  constitute  the  cause  of 
action.* 

Separate  causes  of  action  arising  out  of  a  breach  of  con- 
tract, and  injuries  to  property  the  subject  of  the  contract, 
intrusted  to  another  to  enable  him  to  perform  it,  may  be 
joined  as  arising  out  of  one  transaction.** 


iBrundred  t.  Rice,  49 O. &  640-50 ; 
4  Waite's  A.  ft  D.  469  and  cases  citeJ : 
Biiiley  t.  Gelston,  9  John&  201 ;  6 
Am.  Dec.  971 ;  7  Law90D*s  R  &  R, 
■ea8691. 

'Stewart  ▼.  Balderaton,  10  Kan. 
181. 

•Hawk  T.  Thorn,  54  Barb.  164. 
Bee  Pomeroy  R  ft  R,  sec.  492 ;  6rid« 
ley  T.  Gr idley,  94  N.  Y.  130. 


4  Maxwell,  Code  Pldg.,  fx  85a 
>  Jones  y.  Johnson,  10  Bush,  649. 
<  Pierce  v.  Bicknell,  11  Kan.  262. 
^Wurlitzer  y.  Supper  88  Kan.  81. 
•Nichols  V.  Drew,  94  N.  7.  22. 
•Graves  v.  Waite,  59  N.  Y.  158-9. 
!•  Badger  y.  Benedict^  1  Hilt  414;  4 
Abb.  Pr.  176k 
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See.  27.  Iivjnries  to  person  and  property*—  Actions  for 
injuries  to  the  person  and  property  may  be  joined  in  one  ac- 
tion«^  This  includes  actions  for  false  imprisonment,  assault 
and  battery,  injuries  to  personal  property,  negligence  in  the 
performance  of  duty,  fraud  and  deceit,  false  representations, 
seduction, —  in  fact  all  torts  excepting  libel,  slander  and  mali- 
cious prosecution,  and  all  those  for  injuries  to  property,  ex- 
cepting causes  of  action  for  the  recovery  of  real  or  personal 
property.*  An  action  for  an  injury  to  property  caused  by 
an  overflow  arising  from  an  obstruction  in  the  street  before 
the  plaintifif  became  the  owner  of  the  premises,  and  also  an 
action  for  damages  for  injury  to  the  premises  from  the  same 
cause  after  he  became  the  owner,  are  joinable.*  But  where 
a  petition  unites  a  cause  of  action  for  damages  for  false  im- 
prisonment with  one  for  malicious  prosecution,  the  plaintiff 
should  be  required  to  make  an  election  upon  which  he  will 
proceed  to  trial.*  As  a  wrong  arising  from  fraud  belongs  to 
the  class  of  injuries  denominated  injuries  to  property,  a  cause 
of  action  for  deceit  in  the  sale  of  property  may  be  united 
with  an  action  for  the  conversion  of  property,  for  both  con- 
stitute injuries  to  property.* 

Where  two  sales  of  property  have  been  made  by  a  public 
officer,  one  by  the  officer  himself  and  the  other  by  his  deputy, 
in  an  unlawful  or  fraudulent  manner,  the  two  sales  come 
within  the  division  of  transactions  connected  with  the  same 
subject  of  action,  and  also  within  the  meaning  of  the  third 
subdivision  of  the  code  as  injuries  to  property,  and  as  such 
may  be  joined  in  the  same  petition.* 

Injuries  to  two  pieces  of  property  would  not  seem  to  con- 
stitute two  causes  of  action  unless  the  plaintiff  should  choose 
to  divide  the  petition  into  two  counts  and  call  them  such, 
the  injury  in  respect  to  both  being  alike  and  continuous,  even 

1  O.  CodOi  sec.  6019.  juries  to  property,  see  Howe  t.  Peck- 

2  Bliss  on  Code  Pldg.,  sea  129 ;  Pom-  ham,  10  Barb.  656 ;  6  How.  Pr.  229 ; 
eroy's  R  &  R,  sees.  495-498;  Max-  De  Silver  v.  Holdeo,  18  J.  &  a  286. 
well  on  Code  Pldg.,  pp.  351-2w    As  to       >  Hall  ▼.  Railroad,  1  Disn.  59. 
injuries  to  person,  see  Wiley  v.  Keo-       ^  Nebenzahl  ▼.  Townsend,  10  Daly, 
kuk,  6  Kan.  94 ;  Cahili  ▼.  Terrio^  55  282. 

N.  H.  571;   Holmes  y.  Sheridan,  1        *  Cleveland  ▼.   Barrows,  59  Barb 

Dill  851 ;  Froeman  v.  Webb,  21  Nebi    864. 

160,  person  and  property.    As  to  in-       <  Freeman  ▼.  Webb,  21  Neb.  160. 
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thoagh  they  should  be  considered  two  causes  of  action,  and, 
so  stated,  they  are  properly  joined.' 

Actions  for  distinct  and  independent  injuries  to  property, 
whether  the  property  injured  in  each  case  be  the  same  or 
different  property,  and  either  real  or  personal,  may  be  joined 
in  the  same  petition ; '  or  an  action  for  damages  for  an  injury 
to  the  person  and  to  his  property  while  a  passenger  upon  a 
steamboat  on  the  same  voyage;  or  an  action  /or  damages  to 
a  horse  caused  by  excessive  driving  with  one  for  the  conver- 
sion of  the  horse  may  be  joined.' 

See.  28.  Ii^nrles  to  character. —  Different  causes  of  action 
for  injuries  to  character  may  be  united  in  one  petition,^  such 
as  an  action  for  slander  and  one  for  malicious  prosecution,* 
or  for  slander,  libel  and  malicious  prosecution,*  or  an  action 
for  slander  and  false  imprisonment  when  arising  out  of  the 
same  transaction,^  or  for  assault  and  battery  and  false  im- 
prisonment.* 

But  a  petition  claiming  damages  for  slander  and  for  assault 
and  battery  in  the  same  count  is  bad  on  demurrer;*  and  so 
with  a  petition  charging  slander  against  two  defendants,  alleg- 
ing that  they  both  spoke  the  slanderous  words.'* 

Where  a  petition  contains  a  general  charge  of  uttering 
slanderous  words  at  sundry  times,  each  utterance  furnishes  a 
ground  for  recovery,  and  constitutes  a  separate  cause  of  action 
and  should  be  separately  stated  and  numbered.''  But  if  the 
defendant  fails  to  move  to  require  such  a  general  charge  to  be 
separately  stated,  evidence  of  utterances  between  the  dates 
in  the  petition  may  be  admitted." 

Under  codes  abolishing  the  distinction  between  actions  of 

iRrickner   Woolen    Mills   Ca    t.  ^  Harris   ▼.  Avery,    6    Kan.   146; 

Henry,  73  Wj&  829.  Carter  ▼.  De  Camp,  40  Hun,  25a 

s  Mora  ▼.  Massini,  82CaL590.  «Cahill  ▼.  Tcrrio.  S5  N.  H.  571; 

sSomerTiUe  t.  Metcalf,  16  N.  T.  Wiley  v.  Keokuk,  6  Kan.  94. 

Week.  Dig.  154;  Jones  v.  Steamboat,  *  Anderson  v.  Hill,  53  Barb.  238. 

79  Am.  Dea  14&    See  generally.  Bliss  i«  Anderson  ▼.  Pack,  4  W.  Ia  E  596L 

on  Code  Pldg.,  tec  129;  Maxwell  on  ii  Alpin  v.  Morton,  21  O.   a  586; 

CodePldg.85L  Swinney    ▼.    Nave,    22     Ind.    178; 

*  O.  Code,  sea  5019.  Fleischmann  ▼.  Bennett,  87  N.  T.  23t 

•Shore  ▼.  Smith,  15  O.  a  178.  See  Secor  v.  Sturgis,  16  N.  Y.  568; 

•Brown  ▼.  Rice,  51  Cal  489;  Hull  Cracraft  ▼.  Cochran,  16  la,  80t 

T.  Vreeland,  42  Barb.  548 ;  Martin  v.  ^^  Alpin  v.  Morton,  iupra.  See,  also^ 

Hattison.  8  Abb.  Pr.  3.  WK,  754,  post 
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trespass  and  case,  it  has  been  held  that  counts  charging  ma- 
licious prosecution,  false  imprisonment  and  slander  may  be 
united.*  The  theory  upon  which  such  rulings  are  made  is  that 
reputation  may  be  as  efiPectually  injured  by  malicious  prosecu- 
tion and  false  imprisonment,  as  by  spoken  and  written  words^ 
although  the  latter  is  not  generally  considered  as  belonging  to 
this  division.' 

A  petition  alleging  a  series  of  acts  consisting  of  a  publica- 
tion of  a  libel  and  maliciously  causing  an  arrest  does  not  mis- 
join  caases  of  action.' 

In  an  action  for  slander  a  defendant  may  deny  having  ut-^ 
tered  the  words,  and  also  set  up  as  an  additional  defense  by 
way  of  justification  that  the  words  were  true.* 

Sec.  39.  Recovery  of  possession  of  personal  property  witb 
damages. —  Claims  for  the  recovery  of  the  possession  of  per- 
sonal property,  with  or  without  damages  for  the  withholding 
thereof,  is  the  fifth  class.^  The  action  falling  under  this  head 
is  replevin.  An  action  on  an  account  stated  and  incUbiMus 
assunipaU  cannot  be  joined  with  replevin.*  The  most  com- 
mon claim  which  is  united  with  an  action  of  replevin  is  one  for 
damages.^ 

Sec.  80.    Recovery  of  real  property  with  damagres. — 

Causes  of  action  for  the  recovery  of  real  property,  with  or  with- 
out damages  for  the  withholding  thereof,  or  to  recover  the  rents 
and  profits  of  the  same,  or  for  the  partition  thereof,  may  be 
united  in  one  petition;®  but  being  separate  causes  of  action 
they  should  be  separately  stated  and  numbered.^ 

The  foregoing  statement  made  in  former  editions,  or  rather 
impressions  from  the  plates,  to  the  effect  that  there  is  more  than 

1  Krug  V.  Ward,  77  lU.  603 ;  Barr  ▼.  »  O.  Code,  sec  5019 ;  Perry  ▼.  Rich- 
Shaw,  10  Hun,  580.  ardson,  37  O.  a  110,  partition  and  ac- 

*  Shore  v.  Smith,  15  O.  S.  178 ;  HuU  count  for  rents.    See  Black  v.  Drake, 

T.  Vreeland,  42  Barb.  5>3;  Noonan  28  Kan.  482 ;  Harrall  v.  Gray,  18  Neb. 

V.  Orton,  82  Wia  lOe.  548 ;  Vandervoorfc  v.  Oould,  86  N.  Y. 

» Watts  ▼.  Hilton.  8  H  jd,  606.  639 ;  Scarborough  v.  Smith,  18  Kan. 

*BuhIer  v.   WentwoTth,  17  Barb.  399 ;  Van  Alstine  v.  McCarty,  51  Barb. 

649.    See  sec.  754,  po^t  326 ;   Sternberger  v.   McGovern,   50 

»0.  Code,  pea  5019.  N.  Y.  12. 

•Oorbin  ▼.  Fonvr,  1  C.  a  G  R  •McKinney  ▼.  McKinney,  8  O.  S. 

259-61.  423-29. 

» Pharis  ▼.  C^r/er,  18  B.  Mon.  236. 
See  chapt^sr  on  Replevin. 


§  30.  ]  JOINDER   OF  ACTIONS.  77 

one  cause  of  action  in  the  code  action  to  recover  possession  of 
real  estate  with  or  without  damages,  has  been  questioned  and 
discredited.  Other  textbooks  make  the  claim  that  there  is  only 
one  cause  of  action.^  It  seems  to  the  author  that  the  spirit  of 
the  code  in  making  the  change  from  the  common  law,  and  the 
authorities  should  be  followed,  rather  than  personal  views  of  an 
author. 

No  discussion  has  been  found  in  any  of  the  books  as  to  what 
the  common  law  was  with  reference  to  the  matter  as  reflecting 
upon  the  meaning  of  the  Code  provision.  This  is  essential  to 
a  proper  solution  of  the  matter.  What  was  the  Code  designed 
to  accomplish,  a  change  or  a  continuation  of  the  rule  which 
prevailed  under  the  old  practice?  Undoubtedly  a  continua- 
tion of  the  same  principle  or  theory,  but  a  change  in  form.  If 
we  can  determine  what  the  common-law  rule  was,  then  we  have 
solved  the  problem  as  to  whether  or  not  the  Code  contemplated, 
just  what  the  language  seems  to  imply — that  there  is  more  than 
one  cause  of  action  in  an  action  to  recover  real  property,  with 
or  without  damages  for  the  withholding  thereof,  and  to  recover 
rents  and  profits. 

We  can  only  determine  whether  or  not  at  common  law,  it 
was  regarded  that  there  was  a  cause  of  action  for  the  recovery 
of  the  realty  and  one  for  the  damages — as  well  as  one  for  the 
rents  and  profits — by  ascertaining  what  the  course  of  procedure 
at  common  law  was,  for  we  have  been  unable  to  find  any  direct 
statement  in  any  of  the  common-law  works  that  there  were  two 
or  three  causes  of  action.  That,  because  of  their  forms  of  proced- 
ure, would  be  expected.  What  we  do  find  is  this :  The  common- 
law  action  of  ejectment  passed  through  several  stages  of  changes. 
Before  the  fictions  in  ejectment  were  invented,  the  plaintiff  re- 
covered.the  term  with  his  costs  and  damages.  But  after  the  fic- 
tions became  a  part  of  the  action,  mikstaniicd  damages  could  not 
be  recovered,  but  only  nominal,  and  hence,  after  a  judgment  in 
ejectment,  the  plaintifif  then  had  to  pursue  a  different  form  of 
action,  viz. :  trespass,  to  recover  mesne  profits,  in  which  damages 
for  the  time  he  was  kept  out  of  the  possession  of  the  land  were 
claimed.'- 

What  is  now  accomplished  by  the  code  provision  under  con- 

*  Pomeroy's  Codo  Keiu.,  sec.  454;  criticised  as  a  dictum.    It  is,  how- 
Bliss   PL,  sec.  11') ;    Phillip's   PL,  ever,  a  correct  statement, 
sec.  210.    The  statement  by  Judge  *  McKelvey's  Com.  Law  Pldg.,  p. 
Swan   in  McKinney  V.  McKinney,  100;  Adams  on  Ejectment,  l^t  Am. 
8  O.  S.  42a-429,  to  the  effect  that  Ed.  1S4(J,  chap.  14. 
there  are   two  causes  of  action,  is 
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Bideration,  at  common  law,  was  secured  by  two  different  forms 
of  action,  namely:  ejectment  for  the  recovery  of  the  term,  with 
possibly  nominal  damages,  and  trespass  for  mesne  profits, — which 
shows  that  at  common  law,  the  subject-matter  involved  in  an 
action  for  the  recovery  of  real  property  with  damages  or  rents 
and  profits,  constituted  two  separate  actions  or  causes  of  action.  ^ 

If  it  was  necessary,  therefore,  at  common  law  to  pursue  two 
.  different  forms  of  action  to  recover  the  possession  and  the  dam- 
ages, or  the  rents  and  profits,  was  it  not  designed  to  authorize 
these  two  separate  causes  of  action  to  be  joined  in  one  petition 
under  the  Code  ?  The  authorities,  that  is,  the  decisions  in  the 
various  states  where  the  question  has  been  raised,  clearly  recog- 
nize the  same  distinction,  and  hold  that  there  is  a  cause  of  ac- 
tion for  the  possession  of  the  property,  and  a  separate  and  dis- 
tinct cause  of  action  for  the  damages  or  the  rents  and  profits.^ 

An  action,  however,  to  recover  rents  due  upon  a  lease,  as- 
serting a  forfeiture  in  consequence  of  such  non-payment,  and 

^**Ab,  Id  most  actions  of  ejectment,  unless  the  right  is  expressly  given 

merely  nominal  damages  and  costs  by  statute.       His  remedy,  in  the 

are  recoverable  therein,  in  order  to  absence  of   such    a  statute,  is  to 

complete  the  remedy  for  damages,  bring    an    action  of    trespass   for 

when  the  possession  has  been  long  mesne  profits    after  he  has  recov- 

detained,  an  action  of  trespass  for  ered  in  ejectment.    This  action  is 

mesne  profits    must    be    brought,  in  form  an  action  of  trespass,  vi  et 

after   the   recovery  in  ejectment."  armisj  but  it  is  in  effect  to  recover 

Saunders  on  Pldg.,  667  (205).  the  rents  and  profits  of  the  estate 

^'  The  damages,  as  we  have  seen,  during  the  time  the  defendant  was 

are  merely  nominal,  and  it  is  usual  in  possession."     Shipman's  Com. 

to  remit  them  in  order  to  recover  a  Law  Pldg.  125.     See  ante  sec.  7-10, 

real  compensation  in  an  action  for  where  this  action  is  explained  his- 

trespass    for   the    mesne    profits."  torically. 

*  Chitty  Pldg.,  214,  215.     Adams   on  "  Lamed  v.  Hudson,  57  N.  Y.  151 ; 

Ejectment,  241.  Pengra  v.  Munz,  29  Fed.  830  (Ore. 

"At  common  law,  and  under  the  Cir.    Ct.    1887) ;      Scarborough  v. 

early  English    statutes  which    are  Smith,    18     Kan.  399  ;     Black  v. 

a  part  of  the  common  law  in  some  Drake,  28  Kan.  482 ;     Fletcher  v. 

of  our  states,  or  which  have  been  Brown,  53  N.  W.  577  (Neb.  1892) ; 

substantially  reenacted,  the    plain-  Langsdale  v.  Woolen,  120  Ind.  16 ; 

tiff,  in    addition    to    the    recovery  Holmes  v.  Davis,  19  N.  Y.  488;   21 

of  the   land   itself,  is  entitled   to  Barb.  265 ;  2  Tomkins  v.  White,  8 

recover  damages  for  his  disposses-  How.  Pr.  520;    Livingstone  v.  Tan- 

sion,  but  these  damages  are  mere-  ner,  12  Barb.  481 ;   Vandervoort  v. 

ly  nominal.     Though  the  plaintiff  Gould,  36  N.  Y.  639-645.    Judge  W. 

may  have  been    kept  out  of  pos-  T.  Mooney,  one  of  the  learned  trial 

session  for  a  long  time,   he  can-  judges  in  Ohio,  I  have  learned,  de- 

not   recover  for  mesne  profits  in  cided  a  case  in  accordance  with  the 

the   action   of    ejectment    proper,  text,  reaching  his  conclusions  in 

the   same  manner  as  herein  out^* 
lined.    See  2  Yaple's  Pldg.,  749. 
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asking  to  be  restored  to  the  possession  of  the  property,  can- 
not be  maintained,  as  the  remedies  are  inconsistent  with  each 
other  ;^  or  a  petition  stating  a  cause  of  action  for  the  recovery 
of  realty  upon  the  forfeiture  of  a  lease,  with  damages,  for  an 
injunction  against  waste  and  for  a  receiver,  is  a  misjoinder.^ 

It  has  been  held,  too,  that  an  action  to  have  certain  real  and 
personal  property  partitioned,  and  also  for  an  accounting  be- 
tween the  joint  owners,  may  be  joined,  and  if  justice  requires 
the  real  and  personal  property  to  be  sold  together,  that  may  be 
done; '  or  a  claim  for  the  recovery  of  land,  and  for  the  value 
of  the  occupancy  of  it,  may  be  united.^ 

As  legal  and  equitable  causes  of  action  may  be  joined,  an 
action  for  specific  performance  of  a  real  contract,  and  one  for 
damages,  may  be  joined ;  and  if  it  appears  to  be  necessary  to 
obtain  the  rights  of  a  party,  he  may  have  both  tried,  but  the 
modes  of  trial  will  be  difiPerent;*  but  a  plaintiff  in  an  action 
for  the  recovery  of  real  property  cannot  claim  absolute  own- 
ership, and  damages  for  keeping  him  out  of  the  use  of  it,  to  a 
greater  extent  than  may  be  covered  by  the  defendant's  lease 
thereof.* 

In  an  action  for  the  recovery  of  real  property  the  plaintiff 
may  also  attack  a  deed  under  which  the  defendant  claims 
title  upon  both  legal  and  equitable  grounds.' 

Sec.  31.  Claims  against  trustees. —  The  last  class  is  claims 
against  a  trustee  by  virtue  of  a  contract  or  by  operation  of 
law.* 

Where  one  of  two  persons  who  have  signed  a  bill  of  ex- 
dian^e  dies  and  the  surviving  debtor  is  appointed  his  execu- 
tor, suit  upon  such  bill  cannot  be  sustained  against  the  sur- 
vivor personally  and  as  trustee;*  nor  can  an  action  against  a 
trustee  of  an  insolvent  bank  for  the  recovery  of  damages  oc- 
casioned by  illegal  and  unauthorized  investments  made  by 


>  Owens  T.  Hickman,  8  Dibd.  471, 
holding  that  judgment  may  be  ren- 
dered for  the  rent  and  the  action  for 
the  reooverj  dismisRed.  See  Stuy- 
▼esant  v.  DaTis*  9  PftigeCai.  427,  4a0; 
Underhin  t.  Railroad  Ca,  20  Barbi  467. 

<Coaniee  ▼.  Armstrong,  10  W.  I* 
a  380. 

S 


*  Prentice  ▼.  Janesen,  7  Hnn,  Sa 
^Armstrong  t.  Hinda^  S  Minn.  254. 

*  Stemberger  t.  McOoTem,  60  N.  Y. 
12-da 

*  Smith  T.  Hallock,  8  How.  Pr.  7a 
TPhiUipa  T.  Oorham,  17  N.  Y.  27a 
•O.  Code,  seo.  50ia 

•Landau  v.  Leyy,  1  Abfai  Pr.  876L 
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him  be  joined  with  an  action  upon  a  bond  given  by  him  to 
assist  in  making  up  a  deficiency  in  the  assets  of  the  bank.^ 

Causes  of  action  arising  out  of  a  breach  of  trust  by  a  testa- 
tor may  be  united  with  an  action  against  his  executor  to  com- 
pel him  to  account  to  the  extent  of  the  assets  in  his  hands 
for  the  misconduct  and  breach  of  conduct  of  his  testator,'  or 
several  breaches  of  the  same  trust.' 

Where  an  agent  who  has  been  intrusted  with  money  with 
which  to  buy  real  estate  purchases  the  property  and  takes 
title  in  himself  and  sells  and  appropriates  the  proceeds  thereof 
to  his  own  use,  an  action  may  be  maintained  against  him  as 
for  money  wrongfully  withheld,  and  also  for  money  wrong- 
fully or  fraudulently  exacted  and  paid.* 

A  claim  to  enforce  an  express  or  implied  trust  may  be  united 
with  one  to  enforce  a  vendor's  lien  existing  without  any  writ- 
i;en  contract.* 

An  action  to  compel  an  agent  who  has  purchased  certain 
stock  for  another  at  a  judicial  sale,  and  who  was  to  hold  it  in 
trust  for  the  payment  of  a  debt,  to  account  for  the  same  may 
be  joined  with  another  alleging  want  of  jurisdiction  in  the 
court  making  the  sale,  and  that  the  agent  under  color  of  such 
proceedings  procured  the  transfer  of  the  stock  and  received 
-dividends  thereon.* 

Sec.  82.  Actions  to  enforce  liens.—  A  doubt  was  once  ex- 
pressed as  to  whether  an  action  on  a  note,  and  one  on  a  mort- 
gage securing  the  same,  were  joinable.^ 

After  the  passage  of  the  act  in  1864'  which  provided  that 
in  suits  to  foreclose  a  mortgage  given  to  secure  the  payment 
of  money,  or  to  enforce  a  specific  lien  for  money,  a  judgment 
for  money  claimed  to  be  due  may  be  asked,  as  in  a  civil  action 
for  the  recovery  of  money,  and  a  construction  given  it*  to  the 
effect  that  an  action  on  a  note,  and  another  on  a  mortgage 
securing  the  same,  could  be  joined  in  a  single  action,  this 
practice  has  been  folio \ved.^* 

1  French  v.  Salter,  17  Hun.  546.  UlcCarthy  ?.  Garraghty,  10  O.  St 

« Price  V.  Brown,  10  Abb.  N.  G  07.  438. 

» Id.  «  O.  Code,  sea  B021. 

*  Kraemer  ▼.  Deusterman,  87  Minn.  >  King  v.  Safford,  10  O.  S.  687. 
469.  lOButznian  t.  V^hitbeck^  4:2  O.  a 

»  Burt  V.  Wilson,  28  Cal.  632.  237. 

•  Williams  ▼.  Lowe.  4  Neb.  383. 
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.  The  right  to  sue  in  equity  to  enforoe  a  mortgafi'A  lien,  and 
to  proceed  at  law  to  collect  a  debt,  are  regarded  as  different 
but  concurrent  remedies,  but  both  available  in  the  same  action* 
In  order,  however,  to  secure  a  personal  judgment,  the  petition 
must  contain  a  prayer  to  that  effect,^  aud  a  judgment  for 
money  in  such  cases  creates  a  lien  upon  the  land  of  the  debtor 
other  than  that  conveyed  by  the  mortgage.* 

Judgment,  too,  may  be  rendered  in  a  single  action  against  all 
the  makers  of  a  note,  although  the  mortgage  is  executed  by 
a  part  only  of  the  makers  of  the  note,'  and  against  a  defend- 
ant who  has  been  served  with  process  in  a  county  other  than 
the  one  in  which  the  action  is  pending/  but  not  where  serv- 
ice has  been  made  by  publication.* 

The  section  of  the  code  providing  for  personal  judgment, 
and  under  which  the  joinder  of  actions  on  the  note  and  mort- 
gage is  allowed,  is  held  not  applicable  to  an  action  against  a 
mortgagor  and  his  grantee  for  the  foreclosure  of  a  mortgage, 
the  grantee  not  personally  assuming  the  indebtedness,  but  ap- 
plies only  where  the  party  against  whom  the  lien  is  sought  to 
be  enforced  is  also  personally  liable  for  the  debt  secured.* 

Following  the  principle  of  the  common  law,  that  three  ac- 
tions could  be  maintained  upon  a  debt  secured  by  a  mortgage/ 
it  is  not  considered  mandatory  that  the  two  remedies  be  de- 
manded under  the  code,  but  that  separate  actions  may  be 
maintained,  one  to  foreclose  and  the  other  for  a  personal  judg- 
ment, in  the  same  count  at  the  same  time.* 

An  action  to  recover  a  statutory  assessment  for  tax  and 
penalty  may  be  joined  with  another  to  enforce  the  lien  created 
by  such  statute.* 

Sec.  33.  Remedy  for  misijoinder.— The  code>*  provides 
that  when  several  causes  of  action  have  been  improperly 
united  a  demurrer  may  be  filed." 

1  Giddings  t.  Barney,  81  O.  a  80 ;  Ch.  830 ;  Delahey  v.  Clement^  2  Scam. 

Spenoe  ▼.  Insurance  Ckx,  40  O.  S.  52a  575 ;  Joslin  y.  Millspaugh,  27  Mich. 

-McCarthy  v.  Garraghty,  10  0.  S.  517;  3  Daniell,  Ch.  Pr.  815. 
4'^-:  Linaley  v.  Logan,  83  O.  S.  879.       ^Spenoe  ▼.  Insurance  Ca,  40  O.  S, 

>  King  ▼.  Safford,  19  O.  a  587.  517-20. 

«Mabolm  v.  MarshaU,  29  0.  a  611.        'Butzman  ▼.  Whitbeck,  42  O.  & 

»  Wood  ▼.  Stnnberry,  21  O.  a  142.  223. 

« Fleming  v.  Kerkendall,  81  O.  a  i«0.  Code,  sec.  5062. 

r»iJ8 ;  Cony  v.  Gaynor,  21  O.  a  277.  "  See  sec.  101,  poit;  O.  Codi^ 

■  Dunkley  v.  Van   Buren,  3  Johns.  5064. 
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Sec.  84.  Teniie  and  parties  In  actlong  Joined. —  It  is  an 

essential  requirement  of  the  oode  that  the  causes  of  action 
united  must  not  require  different  places  of  trial,  and,  except 
as  otherwise  provided,  must  affect  all  the  parties  thereto.' 

la  Code,  sea  502a 


CHAPTER  4. 


VENUE. 


Sec.  34a.  DivisiQu  of  actions  at  com- 
mon   law  —  Local    and 
transitory. 
346.   Is  the  division  into  local 
and  transitory  maintain- 
ed under  the  code  7 
34c.  What  must  appear  in  the 
pleading  as  to  venue. 
Actions  for    recovery    of 

real  estate. 
Sale  of  realty  under  niort- 
f^e  or  incumbrance. 


35. 


36. 


See.  37. 

38. 

39. 

40. 

41. 
42. 
43. 

44. 


Action  for  specific  per* 
formance. 

Where  the  cause  of  action 
arose. 

Against  domestic  corpora- 
tion. 

Against  railroad  and  other 
companies. 

Against  non-residents. 

Other  actions. 

Against  administrators,ex- 
ecutors,   etc. 

Change  of  venuo. 


See.  34a.    Division  of  actions  at  eommon  law— Local 

and  transitory. — According  to  common-law  practice  actions 
were  divided  into  local  and  transitory,  the  place  or  venue  being 
determined  by  the  nature  of  the  action.  It  was  then  necessary 
to  allege  the  place  where  the  fact  set  forth  in  the  pleading  occur- 
red. This  was  for  the  purpose  of  showing  the  parish,  town,  or 
hamlet  where  the  facts  constituting  the  cause  of  action  arose,  as 
originally  the  jury  were  selected  from  the  neighborhood  because 
of  their  supposed  knowledge  of  the  facts  in  dispute.^  The  place 
was  charged  as  being  within  the  county  where  the  cause  was  to 
be  tried.  The  practice  was  subsequently  changed  so  that  the 
jury  were  summoned  not  from  the  neighborhood  of  the  occur- 
rence, but  from  the  county  generally,  and  not  because  they  had 
any  knowledge  of  the  facts. 


Bryant's  Code  PI.  25-6;  Andrew's  Stephen  PI.,  p.  324. 
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Originally  in  England  all  actions  were  tried  in  the  county  in 
which  they  arose/  and  hence  all  actions  were  local.  But  finally, 
we  are  told,  that  when  men  began  to  fly  from  their  creditors,  the 
rule  was  changed  in  the  interest  of  justice,  and  actions  were  di- 
vided into  local  and  transUaryy  the  first  relating  to  land,  which 
were  tried  where  the  land  was  situate ;  the  other,  a  debt  or  duty 
adhering  to  the  person  wherever  he  fled,  and  generally  all  mat- 
ters relating  to  the  person  or  personal  property. 

It  was  essential  in  pleading  the  facts  that  some  of  them  be 
laid  in  some  parish,  town  or  hamlet  within  the  county  in  which 
the  action  was  brought,  in  order  to  justify  the  bringing  of  the 
action  in  that  county.^  It  was  considered  essential  that  if  any 
local  fact  was  laid  in  a  pleading  at  a  certain  place,  and  issue 
was  taken  on  that  fact,  the  place  formed  part  of  the  substance 
of  the  issue,  and  must  be  proved  as  laid,  or  there  would  be  a  fatal 
variance. 

But  as  to  transitory  facts  the  rule  was  that  they  might  be  laid 
as  having  happened  at  one  place  and  be  proved  upon  trial  to 
have  occurred  at  another  place.^ 

Another  definition  given  by  Stephen  is :  "  An  action  is  local 
if  all  the  principal  facts  on  which  it  is  founded  be  local,  and 
transitory  if  any  principal  fact  be  of  the  transitory  kind."  In  a 
local  action  the  plaintiff  had  to  lay  the  venva  in  Vie  action  truly. 
In  a  transitory  one  he  could  lay  it  in  any  county  and  in  any 
town  within  the  county  he  pleased,'*  and  prosecute  the  action 
wherever  he  could  find  the  party. 

The  result  of  that  rule  was  that  if  the  action  was  local  and 
the  facts  arose  out  of  the  realm,  the  same  could  not  be  main- 
tained in  the  English  courts.  But  in  the  case  of  the  transitory 
•action,  although  the  facts  all  arose  abroad,  the  action  could  be 
laid  in  any  county  in  England,  at  the  option  of  the  plaintiff. 

In  England  no  inconvenience  resulted  from  the  distinction 
between  local  and  transvUrry  actions,  as  the  appearance  of  a  de- 
fendant could  as  effectually  be  compelled  in  one  county  as  in 
another.     That  would  be  impossible  in  this  country. 

Sec.  84b.  Is  the  division  into  local  and  transitory 
maintained  under  the  code  ? — An  explanation  of  the  com- 
mon-law division  of  actions  into  local  and  transitory  was  made 

«  7  Co.  11.  3  Andrew's  Stephen  PI.,  329,  330. 

» King  V.  Burdett,  4  Barn.  &  Aid.  -•  Andrew's  Stephen  PL,  3:^. 

175;  Andrew's  Steph.  PI.,  325. 
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in  the  preceding  Bection,  as  it  is  necessary  that  we  should  un- 
derstand the  oommon  law  as  to  this  matter,  in  order  to  appre- 
ciate the  cod«  provisions,  the  distinction  being  preserved  sub- 
stantially ill  many  of  the  codes,  designating  the  classes  of  actions 
which  must  be  tried  where  the  land  is  or  where  the  cause  of  ac- 
tion arose,  and  they  are  usually  made  to  conform  to  the  local 
actions  at  common  law.^ 

In  Ohio,  Hitchcock,  J.,  said :  "  Whether  this  distinction  between 
local  and  transitory  actions  shall   be  adhered   to  must  depend 
upon  our  own  peculiar  system  of  jurisprudence. "^    *'  In  all  cases 
under  our  system  it  would  seem  where  the  action  is  personal^ 
and  for  the  recovery  of  a  debt  or  damages  merely,  unless  other- 
wise expressly  provided  by  statute,  the  appropriate  county  in 
which  to  exercise  jurisdiction  is  the  county  in  which  a  defend-- 
ant  may  be  found,  so  that  process  can  be  served  upon  him.    li 
is  not  material  that  he  should  be  a  resident  of  the  particular 
county;  it  is  suflBcient  if  he  be  found  within  it,  so  that  process 
can  be  legally  served.     By  such  service  the  court  from  which  the 
proeess  was  issued  obtains  jurisdiction  of  the  person  of  the  de- 
fendant, and   having  jurisdiction  of  the  subject-matter  of  the 
controversy  can  proceed  with  the  case.    .    .    .    Considering  all 
the  legislation  of  the  state  upon  this  subject  of  jurisdiction,  we 
entertain  the  opinion  that  it  is  the    person  of  the  defendant 
which  gives  a  court  jurisdiction  in  a  particular  case,  so  far  as 
locality  is  concerned.      And  as  a  defendant  can  not  be  com- 
pelled to  answer  in  any  county  except,  the  one  in  which  he  is 
served  with  process,  except  in  some  few  specified  cases,  he  must 
be  held  to  answer  there,  provided  the  action  be  personal,  and 
sounds  merely  in  debt  or  damages,  and  that  such  actions  must, 
in  this  Htate,  be  considered  as  transitory."    The  syllabus  of  the 
case  states  that:  ''The  division  of  personal  actions  into  loeal  and 
trantUory  is  not  known  in  Ohio." 

And  Bradbury,  J.,  in  Railroad  Company  v.  Morey,^  says: 
**  This  doctrine  is  as  applicable  to  our  present  method  as  it  was 
to  that  in  use  in  1840,  when  it  was  announced  by  this  court." 
Of  the  correctness  of  this  statement  there  is  some  doubt. 

Let  us  see  exactly  what  were  included  in  local  and  transitory 
actions  according  to  the  common  law. 

'  Bliss'  Code  Pleadiug,  sec.  284.  M7  O.  S.  210. 

'Genin  v.  Grier,  10  Ohio  210,  212. 
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Mr.  Stephen  said  that  local  actions  comprised  all  matters  re- 
lating to  realty,  and  hardly  any  others ;  that  transitory  actions 
consisted  of  such  facts  as  might  be  supposed  to  have  happened 
anywhere,  and  therefore  comprised  debts,  contracts  and  generally 
all  matters  relating  to  the  person  or  personal  property.  He  doe^ 
not  make  it  perfectly  clear  that  there  was  such  a  division  of  local 
^  and  transitory  personal  actions  at  common  law.  But  Mr.  Chitty 
is  more  clear  and  explicit.  He  says:  ''  When  the  cause  of  ac- 
tion could  only  have  arisen  in  a  particular  place  or  county,  it 
is  local,  and  the  venue  must  be  laid  therein.  As  in  real  actions, 
mixed  actions,  waste,  quare  impedU^  or  ejectment  for  the  recov- 
ery of  the  seizin  or  possession  of  land,  or  other  real  property,  so 
actions,  though  merely  for  damages,  occasioned  by  injuries  to 
real  property,  are  local,  as  trespass,  or  case  for  nuisance,  or  waste 
to  houses,  lands,  water  courses,  right  of  common,  ways  or  other 
real  property,  unless  there  was  some  contract  between  the  parties 
on  which  to  ground  the  action."  Thus  we  see  that  there  were  a 
number  of  local  personal  actions  under  the  common  law.  But 
at  common  law,  just  as  under  the  code,  whenever  the  cause  of 
action  was  founded  on  privity  of  contract,  although  concerning 
or  relating  to  real  estate,  it  was  transitory  and  not  local. 

Is  not  this  distinction  between  local  and  transitory  actions, 
both  as  to  real  and  personal  actions,  preserved  to  a  certain  ex- 
tent in  the  Ohio  code  ? 

Personal  actions,  it  will  be  remembered,  are  those  brought  for 
the  recovery  of  goods  an<i  chattels,  or  for  damages,  for  breach  of 
contract,  or  other  injuries  of  whatever  description.  Actions  for 
the  recovery,  partition  and  sale  of  real  property  are  local  under 
the  code.^  An  action  for  specific  performance  is  transitory  and 
must  be  brought  where  the  defendant  resides.^  Actions  for  the 
recovery  of  a  fine,  forfeiture,  or  penalty  imposed  by  statute, 
against  a  public  officer  for  an  act  done  by  him  under  color  of 
his  oflSce,  or  for  a  neglect  of  his  official  duty,  or  on  the  oflScial 
bonds  of  a  public  officer,  are  all  personal  actions,  and  must  be 
brought  where  the  cause  arose  or  the  facts  occurred,  and  are  there- 
fore made  local,  as  they  must  be  brought  in  the  county  where 
the  cause  arose. ^  These  are  probably  the  only  local  personal 
a<;tions  under  the  code. 

»8©c.  5022.  3R.  s.,  sec.  5025.     See  Bliss  PI., 

'R.S,,  sec.  5024.  sec.  28(>. 
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Sec.  84c.    What  must  appear  In  the  pleading:  as  to 

venue.— It  is  not  necessary  under  the  code  as  at  common  law, 
to  lay  the  venue,  that  is,  it  is  not  one  of  the  facts  to  be  specific- 
ally alleged.  But  the  fact  must  appear  in  some  way  in  the  pe- 
tition that  the  subject-matter  is  properly  within  the  jurisdiction 
or  venue  of  the  court,  but  not  necessarily  by  a  distinct  and  sepa- 
rate allegation.  If  it  concerns  land,  or  it  is  an  action  which 
must  be  brought  where  the  cause  arose  or  in  some  particular 
venue,  it  must  be  shown  by  the  allegations  in  the  petition  that 
the  subject-matter  of  the  action  is,  or  arose,  in  the  county  where 
the  action  is  instituted.  This  will  appear  from  the  facts  stated 
without  a  special  allegation. 

Sec.  85.    Actions  for  recovery  of  real  estate.— It  must 

be  borne  in  mind  that  the  code  provides  reasonable  and  conven- 
ient rules  with  respect  to  the  places  where  actions  may  be  prose- 
cuted, which  must  be  liberally  construed  with  a  view  to  advancing 
the  remedies  afforded.^  Actions  for  the  recovery  of  real  property, 
or  of  an  estate  or  interest  therein,  must  be  brought  where  the 
subject  of  the  action — the  land — is  situated.^  If  in  more  than 
one  county  the  action  may  be  brought  in  either ;  but  this  can 
be  done  only  when  the  property  is  an  entire  tract.^  But  the 
courts  have  no  power  or  jurisdiction  over  an  injury  to  land  lying 
in  another  stated 

Under  the  California  code  an  action  for  the  determination 
of  aright  or  interest  in  real  property,  *'in  any  form,"  is  one 
affecting  the  title,  and  is  tried  in  the  county  where  the  land  is.^ 
This  will  include  an  action  to  establish  and  enforce  a  vendor's 
lien,*  or  an  action  to  set  aside  a  fraudulent  conveyance  of  land 
by  a  debtor,^  although  he  lives  in  another  county.^      It  will 


'  Oabome  v.  Lidy,  51  O.  S.  90. 

«  O.  Ck)de,  sec.  5022. 

3  0.  Code,  sec.  5023. 

*  Du  Breuil  v.  Penna.  Co.,  130  Ind. 
137 ;  Eachua  v.  Trustee,  17  111.  35 ; 
Dodge  v.  Colby,  108  N.  Y.  445 ;  Allen 
V.  Com.,  etc.,  Co., 6  L.  K.  A.  416  and 
note. 

5  Franklin  v.  Dutton,  79  Cal.  605. 


«  Henderson  v.  Perkins,  21  8.  W. 
Rep.  1035  (Ky.,  1893). 

7  I^af  v.  Marriott,  29  W.  L.  B.  225 
(Ham.  Co.  C.  P.,  1893)  and  cases 
cited;  Mahoney  v.  Mahoney,  21  N. 
Y.  S.  1097  (1893);  Beach  v.  Hodj?- 
don,  66  Cal.  187. 

®  Marcam  v.  Powers,  9  S.  W.  Rep. 
255  (Ky.,  1S88);  Leaf  v.  Marriott, 
29  W.  L.  B.  225  and  cases  cited. 
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also  embrace  an  action  for  a  trespass  for  an  injury  to  real  es- 
tate, which  must  be  brought  in  the  county  where  the  land  is.* 
And  so  with  an  action  for  the  reformation  of  a  contract  of 
sale,'  or  an  action  to  restrain  a  threatened  injury.'  The  rule 
is  different  with  regard  to  trusts,  which  are  more  of  a  per- 
sonal character.  Thus,  a  court  of  equity  which  has  acquired 
jurisdiction  over  the  parties  may  enforce  a  trust  in  relation  to 
lands  situate  in  another  state.  This  is  a  doctrine  settled  by 
numerous  authorities.^  !N'or  does  an  action  for  the  removal  of 
trustees  holding  lands  in  trust,  and  for  the  appointment  of  a 
receiver,  fall  within  this  provision.*  A  suit  to  enforce  a  trust 
upon  realty  may  be  brought  in  any  county  where  the  trustee 
resides,  although  the  land  be  situate  in  another  county.*  But 
it  has  been  held  that  an  action  to  enforce  a  resulting  trust 
in  land  of  which  a  person  died  seized  may  be  brought  in  the 
county  in  which  the  land  lies,  even  though  the  decedent  die 
and  his  estate  is  administered  in  another  county.^ 

Sec.  36.  Sale  of  realty  under  mortgage  or  incumbrance. 
An  action  for  the  sale  of  real  property  under  a  mortgage  lien 
or  other  incumbrance  or  charge  must  be  brought  in  the  county 
where  the  land  is  situate.*  Under  this  head  may  be  classed 
an  action  to  foreclose  a  mortgage,  or  deed  of  trust,*  or  a  cred- 
itor's bill,^*  but  does  not  apply  to  an  action  for  the  settlement 
of  an  insolvent  corporation  or  partnership^  in  which  case  a 
court  which  has  acquired  jurisdiction  over  it  may  decree  a 
sale  of  land  in  another  county.^^ 

Sec.  37.  Action  for  specific  performance. —  An  action  for 
the  specific  performance  of  a  contract  of  sale  of  real  estate 
may  be  brought  in  the  county  where  the  defendants  or  any 


&  Du  Breuil  v.  Penna.  Ca,  180  Ind. 
187  (1891). 

s  Franklin  ▼.  Dutton,  79  Cai  606. 

•Drinkhouse  ▼.  Water  Works,  80 
OaLSOa 

*  Burnley  ▼.  Stevenson,  84  O.  S. 
474;  Penn  v.  Lord  Baltimore,  1  Ves. 
444 ;  Massie  v.  Watts,  6  Cranch,  148 ; 
Penn  v.  Hayward,  14  O.  S.  808  and 
oasBB  cited. 

*More  ▼.  Superior  Court*  64  OaL 
845;  88  Pac;  Rep.  117. 


*  Le  Breton  ▼.  Superior  C!ourt»  9i 
CaL  27. 

7 Reese  ▼.  Murnan,  81  Pfta  Rep. 
1027;  5  Wash.  87a  Wasbington 
Code,  158,  is  substantially  the  same  as 
the  Ohio  Coda 

•O.  Code,  sec.  5088. 

*Mathia8  v.  Bridge^  McCabon,  118^ 

U  Batler  v.  Birkey,  18  O.  a  514. 

n  Mechanics'  Trust  Ca  ▼.  Cobb.  80^ 
a  W.  Rep.  891  (Ky.,  1898);  Webb  t. 
Wright,  8  Bitsh,  186. 
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of  them  reside.'  It  may,  in  fact,  be  brought  either  in  the 
county  where  the  land  lies,  or  in  the  place  where  one  of  the- 
defendants  resides.'  And  where  all  of  the  parties  are  within 
the  jurisdiction  of  the  court,  a  decree  for  the  specific  perform- 
ance of  an  agreement  to  convey  land  lying  in  another  state 
may  be  made.'    But  this  cannot  be  done  where  part  of  the 

•  defendants  are  non-residents.^ 

Sec.  38.  Where  the  cause  of  action  arose. — An  action  for 
the  recovery  of  a  fine,  forfeiture  or  statutory  penalty,  except- 
ing that  imposed  for  an  offense  committed  on  a  river,  water- 
course or  a  road  which  is  the  boundary  of  a  state  or  of  two 
or  more  counties,  or  against  a  public  officer  for  an  act  done 
by  him  by  virtue  of  or  under  color  of  his  office,  or  for  neg- 
lect of  his  official  duty,  or  on  the  bond  of  an  official,  shall  be 
brought  in  the  county  where  the  cause  of  action  arose.  Under 
the  exceptions  given  an  action  may  be  brought  in  any  county 
bordering  on  such  river,  water-course,  or  road,  or  opposite 
to  the  place  where  the  offense  was  committed.*  There  is  also 
another  exception  allowing  the  attorney-general  of  the  state  to 
bring  an  action  on  behalf  of  the  state  in  the  county  where  the 
capital  is  located,  even  though  none  of  the  defendants  reside 
there.*  It  is  needless  to  undertake  an  extended  review  of  ad- 
judications which  fall  under  this  head,  as  questions  of  venue 
of  actions  falling  within  this  class  must  be  determined  by  the 
facts  of  the  particular  case. 

Sec.  39.  Against  domestic  corporations.— Actions  against 
a  corporation  may  be  brought  in  the  county  in  which  the  cor- 
poration is  situate  or  has  its  principal  place  of  business,  or  in 
which  the  corporation  has  an  office  or  agent,  or  in  any  county  in 
which  a  summons  may  be  served  upon  the  president,  chairman 
or  president  of  the  board  of  directors  or  trustees  or  other  chief 
officer,  except  actions  for  the  recovery,  partition  or  sale  of  prop- 
erty, or  to  compel  the  specific  performance  of  a  contract  of  sale 
of  real  estate,  or  for  the  recovery  of  a  fine,  forfeiture  or  penalty. 
But  an  action  may  be  brought  against  an  insurance  company  in 
the  county  in  which  the  cause  of  action,  or  some  part  thereof, 

•  arose.    Or  if  it  be  a  mining   corporation  the  action  may  be 
brought  in  any  county  where  such  corporation  owns  or  oper- 

1  a  Oode,  tea  5084  *Id.    See,  also,  Boewell  ▼. Sharp,  15 

*  Owens  ▼.  Hall,  18  O.  a  671.  O.  447. 
sPenn  ▼.  Hayward,  14  O.  &  902;       «0.  Ckxle,  sea  5025. 
Burnley  ▼.  Stevenson,  24  O.  &  474.  « State  v.  Newton.  26  a  a  SOa 
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Ates  a  mine,  and  the  cause  of  action,  or  some  part  thereof, 
.arose.'  An  action  may  be  brought  upon  a  life  insurance 
policy  issued  by  a  company  organized  within  the  state  in  the 
.county  where  the  death  of  the  person  insured  occurred,*  or  in 
-the  county  where  the  cause  of  action  arose,  even  though  it 
has  no  agent  there.*  Where  a  mining  company  does  business 
in  one  county  and  has  an  office  in  another,  it  may  be  sued  in 
the  latter  county.^ 

Sec.  M.  Against  railroad  and  other  companies. —  An  ac- 
tion against  the  owner  or  lessee  of  a  line  of  mail  stages,  or 
other  coaches,  for  an  injury  to  person  or  property  upon  the 
road  or  line,  or  upon  a  liability  as  carrier,  and  an  action  against 
.«  railroad  company,  may  be  brought  in  any  county  through 
or  mto  which  such  road  or  line  passes.*  A  railroad  company 
may  be  sued  in  any  county  through  or  into  which  its  road 
^[>a8ses  without  regard  to  the  nature  of  the  cause  of  action.* 
An  action  for  services  may  be  brought  against  it  in  any 
county  where  it  has  an  office  or  place  of  business,  or  where 
^ny  person  resides  upon  whom  process  may  be  served.^  The 
provision  that  a  railroad  company  may  be  sued  in  any  county 
where  an  injury  occurs  is  permissive  and  cumulative,  and 
therefore  not  exclusive.* 


^  O.  Code,  sec.  5026  amended ;  93  Service  of  summons  upon  a  foreign 

0.  L.  125.     The   word  may  in  this  raUway  company  cannot  be  made  by 

statute  should  read  must.  •  Kinsey  serying  the  writ  upon  a  mere  travel- 

V.  B.  S.  &  I.  Works,  4  0.  N.  P.  293.  inpf  solicitor  of  business    for    such 

'Insurance  Ca  v.  Pyers.  86  O.  8.  company.    Wilson  v.  Railroad  Ca, 

544.  16  W.  I*  a  e.    Service  may  be  made 

'  Insurance  Ckx   v.  McLimnns,  2$  upon  a  foreign  corporation  by  serv- 

Neb.  658  (1890)i  ing  a  managing  agent  within  the 

*  Dade  Coal  Ca  v.  Haskett»  88  Ga.  state    (R    a,  sea  5046;    Americau 

649  (1890).  Express  Ca  v.  Johnson,  17  O.  a  64 IX 

*0.  Code,  sea  5027.  and  upon  the  general  freight  agent 

« Railway  Cav.  Jewett,   87  O.  a  of    a  foreign  railroad  corporation. 

649.    As  to  service  on  railroad  com-  Transportation  Co.  v.  Railroad  Co.  1 

pany,  see  Railway  Ca  v.  McLean,  1  C.  S.  a  R  811.    See  Gibbon  ▼.  Coal 

O.  C.  CL  112b    A  service  of  summons  Co.,  2  C.  a  C.  R  75. 

on  a  regular  ticket  and  freight  agent  7  Railroad  Ca  v.  Spellbring,  1  Ind 

at  and  in  charge  of  an  established  A  pp.  167  (1890). 

station,  the  road  being  in  the  hands  •  Williams  v.  Railway  Ca,  16  S.  E. 

of  a  receiver,  and  such  agent  having  Rep.  808  (Ga.,  1893X 
been  designated  and  appointed  by 
the   receiver,  is   not   good  service. 
Railroad  Ca  v.  Orme,  1  O.  C.  C.  511- 
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See.  41.  Aetion  against  non-residents. —  An  action  other 
than  those  specially  provided  for  ^  against  a  non-resident  or  a 
foreign  corporation  may  be  brought  in  any  county  in  which 
there  is  property  of  or  debts  owing  to  the  defendant,  or  where 
the  defendant  may  be  found.'  If  a  foreign  insurance  com* 
pany,  it  may  be  brought  in  a  county  where  the  cause  or  some 
part  thereof  arose.'  The  words  ^^  foreign  corporation  ^  do  not 
include  a  corporation  created  by  the  laws  of  the  state  and 
located  therein.^  Kor  is  the  provision  necessarily  confined  to 
.iin  insurance  company,  but  may  apply  to  any  foreign  corpora- 
tion which  may  be  found  in  the  state  and  sued  in  any  county.' 
But  if  the  defendant  cannot  be  found  and  personally  served, 
jurisdiction  can  only  be  acquired  by  publication.'  And  where 
the  action  is  connected  with  the  business  of  an  office  of  a  for* 
>eign  corporation  located  in  a  particular  county  it  may  be 
brought  there ;  ^  or  where  all  the  defendants  are  non-residents, 
suit  may  be  brought  in  any  county.'  If  a  foreign  corporation 
makes  a  contract  in  a  county  where  it  has  an  office,  but  which 
is  to  be  performed  in  another  county,  a  cause  of  action  for  its 
breach  arises  in  the  latter  county.'  Where  both  plaintiff  and 
defendant  are  non-residents,  suit  may  be  brought  in  any 
county  in  which  the  defendant  may  be  found.^'  A  suit  against 
.a  foreign  corporation  need  not  be  brought  where  an  agent 
resides,  but  may  be  commenced  in  any  county  and  the  writ 
directed  to  the  county  where  the  agent  resides.^^  An  action 
for  damages  for  negligenca  may  be  brought  in  any  county 
where  the  defendants  or  any  one  of  them  reside  or  may  be 
served." 

Sec.  42.  Other  actions. —  After  enumerating  the  various 
causes  of  action  and  their  venue,  the  code  provides  that  ''every 

^O.  Code,8ec8L60dS-26;  ante^aecs.       ^Debb;  ▼.  Dalton,  84  N.  EL  Repi 

35-40.  286  (Ind.,  1898). 

SO.  Code^  sea  6080;  Willianu  ▼.        ^Estili  ▼.  Railroad  Ca,41Fed.  Rep. 

Welton.  28  O.  a  451.  849* 

>  O.  Code,  sea  5080.  *  Equitable  Mortg.  Ca  ▼.  Weddiii^- 

«Boley  y.  Insaraiice  A  Trust  Ca,  ton,  21  a  W.  Rep.  676  (Tex.,  1898). 

12  a  a  189.  M  Bryant  ▼.  McClure,  44  Ma  Appi 

*  Handy  t.  Iiuurance  Ca,  87  O.  a  663. 

.37L  >>  Stone  t.  Insuninoe  Ca,  78  Ma 

•  WUliami  ▼.  Welton,  28  O.  a  451.    655. 

u  Drea  t.  Carrington,  82  O.  a  695. 
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other  action  may  be  brought  in  the  county  in  which  a  defend- 
ant resides  or  may  be  summoned,  excepting  those  in  the  next 
succeeding  section."^  It  frequently  happens  that  two  de- 
fendants reside  in  different  counties,  in  which  case  an  action 
may  be  brought  in  the  county  in  which  either  resides,  and 
service  made  upon  the  other  in  the  county  in  which  he  resides. 

'  This  occurs  most  frequently  in  commercial  transactions.  The 
rule  is  stringent,  and  justly  so,  that  in  order  to  give  juris- 
diction over  the  defendant  residing  in  a  county  other  than 
that  in  which  the  action  is  brought,  he  must  have  a  real  or 
substantial  interest  in  the  subject  of  the  action  adverse  to  the 
plaintiff.'  If  it  be  shown  that  the  one  residing  in  the  county 
where  the  action  is  brought  is  not  liable,  then  the  other  de- 
fendant should  be  dismissed.'  It  has  been  held  that  an  action 
to  enforce  a  stockholder's  liability  cannot  be  brought  in  a 
oountv  where  none  of  the  defendants  reside,  even  thouorh 
one  of  them  acknowledges  service.^ 

Sec.  43.  By  and  against  administrators^  exeentors^  etc. — 
An  action  may  be  brought  against  an  administrator,  executor, 
guardian,  or  trustee,  in  the  county  where  he  was  appointed  or 
resides  or  may  be  summoned.*  It  is  said  that  an  action  by  an 
executor  for  the  price  of  bank  stock,  or  to  specifically  enforce 
a  contract  of  sale,  is  transitory  and  not  local,'  although  in  a 
very  early  case  in  Ohio  it  was  held  that  no  such  division 
of  personal  actions  as  local  and  transitory  actions  was  recog- 
nized;*^ and  the  doctrine  was  also  recognized  in  a  later  case,* 
though  it  seems  that  what  the  court  said  in  the  opinion  of  the 

plater  case  was  didum,  as  the  case   in  question  came   under  a 

^  O.  Code,  sec  5081 ;  sea  48,  post  county  where  some  of  them  reside 

2  Allen   v.    Miller,    11    O.  a  874  Mathias  v.  Pridham,  20  a  W.  Rep 

Where  one  of  two  defendants  in  a  1016  (Tex.,  1892). 

county  where  suit  is  brought  ao-  ^  O.  Code,  sec.  5081 ;  Osbom  ▼.  Lidy> 

knowledges  service,  a  writ  may  be  51  0.  S.  90;  Steel  v.  Burgert,  1  Clev. 

issued  for  another  defendant  in  an-  Rep.  377. 

other  county.    Hendricks  v.  Fuller,  •  Trimble  v.  I^bus,  22  S.  W.  Rep. 

7Kan.88L  329  (Ky.,  1893). 

«  Dunn  T.  Hazlett,  4  O.  a  485.  '  Genin  v.  Grier,  10  0.  210  (1840) ; 

^Lamont  v.  Insurance  Ca,  10  W.  Railroad  Co.  v.  Morey,  47  0.  S.  207. 

L.  R  418  (G  a  a  K).    It  may  be  *  Railroad  Co.  v.  Morey,  47  0.  S. 

maintained  against  the  stockholders  210. 
jointly  under  the  Texas  statute  in  the 
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section  of  the  statutes  (sec.  5027)  which  extended  a  privilege 
rather  than  being  a  positive  requirement.  At  any  rate  the 
only  question  involved  was  whether  under  the  statute  the  de- 
fendant could  waive  the  privilege  and  submit  to  the  juris- 
diction of  the  court.  In  the  opinion  of  the  writer  the  code 
in  effect  still  preserves  the  old  distinction  between  local 
and  transitory  actions,  whether  personal  or  real;  that  is,  those 
principles  have  been  incorporated  into  the  code.  A  suit  by 
an  administrator  for  the  sale  of  lands  should  be  brought  in  the 
county  where  the  appointment  was  made,  or  in  the  county 
where  the  real  estate  of  the  deceased  is  situate;^  but  an  action 
upon  the  bond  of  an  administrator  is  properly  brought  in  the 
county  where  the  cause  or  some  part  thereof  arose.^ 

See.  44.  Change  of  yenne. —  A  change  of  venue  may  be  had 
to  an  adjoining  county  where  it  appears  that  a  fair  and  im- 
partial trial  cannot  be  hitd  in  the  county  where  the  suit  is 
pending.  It  may  be  made  from  one  superior  court  to  another 
superior  court,  or  to  the  court  of  common  pleas  of  an  adjoin, 
ing  county.*  A  change  of  venue  may  be  had  when  the  judge 
is  interested  in  the  cause,*  which  must,  however,  be  a  pecun- 
iary interest  in  the  result  of  the  trial*  An  objection  that  the 
removal  is  not  to  the  nearest  count v  must  be  taken  before 
trial,  otherwise  it  is  waived.*  An  application  for  a  change  of 
venue  because  of  the  undue  influence  of  the  plaintiff  over  the 
inhabitants  of  the  district  is  addressed  to  the  discretion  of  the 
court;*  in  fact  in  any  case  the  power  to  change  the  venue 
in  a  civil  action  rests  to  a  great  extent  in  the  sound  discretion 
of  the  court,  depending  upon  circa mstances,  and  should  be 
upon  clear  and  satisfactory  proof.^ 

U.  S.,  sec.  61^7.    See  Walker  v.  loo.    When  a  stockholder,  Gregory 

Yowell,  21    S.  W.  Rep.  873    (Ky.,  v.  Railroad  Co..  4  O.S.  675. 

1 S1I3).  *  Skelly  v.  Bank,  9  0.  S.  606. 

-  R.  S.,  sec.  5025.    See   Stewart  v.  ^  Bigelow  v.  Wilson,  54  N.  W.iRep. 

Morrison,  81  Tex.  396.  465  (la.,  1893). 

*  ().  Code,  sec.  5032.  A  corporation  »  Bank  v.  Ward,  11  O.  128;  Utoey 
may  have  a  change  of  venue.  See  v.  Railroad  Co.,  17  S.  E.  Rep.  141; 
Code,  sec.  6033.  Vaughn  v.  Hixon,  50   Kan.  773; 

*  R.  S.,  sec.  550 ;  W  0.  L.  129 ;  Bar-  Fletcher  v.  Stowell,  17  Col.  94.  The 
nett  V.  Ashmore,  81  Pac.  Rep.  466  privilege  may  be  waived.  Fletcher 
(Wash.,  1892).  v.  Stowell,  9vpra, 

'  Stete  ex  rel.  v.  Winget,  37  O.  S. 
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Part  1.    The  Petition — Its  Formal  Parts. 


Sec.  46.  Pleadings  defined.  —  Pleadings  are  the  written 
statements  by  the  parties  of  the  facts  constituting  their  respec« 
tive  claims  and  defenses;  all  fictions  are  abolished,  and  the  title 
of  a  cause  shall  not  be  changed  at  any  time,  except  when  a  de- 
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fendant  prosecutes  error.^  A  pleading  is  the  statement  of  the 
facts  in  a  logical  and  legal  form,  which  constitute  a  cause  of 
action. 

Sec.  46.    What  pleadings  allowed. — The  only  pleadings 

allowed  under  the  code  are  the  petition,  demurrer  and  answer, 
which,  when  affirmative  relief  is  demanded  therein,  may  be 
styled  cross-petition,  and  reply .^  The  only  pleadings  in  actions 
under  the  code  are  those  prescribed  thereby.  It  constitutes  a 
complete  system,  preserving  all  of  the  remedies  of  the  old  sys- 
tems, both  of  law  and  equity,  in  some  form;  but  the  method  of 
procedure  and  system  of  pleading  by  which  the  jurisdiction  of 
the  court  is  invoked  are  to  be  found  in  the  code,  and  its  in- 
terpretations. The  system  of  pleading  and  procedure  prescribed 
by  the  code,  consisting  of  the  pleadings  above  named,  are  suffi- 
cient to  meet  the  necessities  of  all  parties  in  all  cases  and  in  all 
courts.^ 

There  are  in  addition  to  those  already  named  the  amended 
and  supplemental  pleadings  which  come  about  through  the 
right  of  amendment  conferred  by  the  code. 

The  name  which  may  be  given  to  a  pleading  is  not  necessarily 
controlling,  nor  is  its  character  determined  by  its  title,  but  by 
the  averments  it  contains.  It  will  be  regarded  as  the  kind  of  a 
pleading  which  its  allegations  show  it  to  be.* 

For  instance,  an  answer  may  be  treated  as  a  cross-petition,  and 
the  proper  relief  granted  under  it,  if  it  contain  a  prayer  for  judg- 
ment and  the  necessary  averments  to  show  the  party's  right  to 
such  relief^  Or,  if  an  answer  purports  to  set  forth  a  counter- 
claim, but  only  alleges  matter  which  constitutes  a  defense,  it  will 
>)e  so  treated.^ 

And  though  an  answer  sets  up  matter  so  unskillfuUy  as  not 
tu  distinguish  between  the  three  kinds  of  defenses  which  he  may 
allege,  if  it  contains  facts  sufficient  to  show  a  defense  under 
either,  the  court  will  so  treat  it."^ 

Sec.  46a.    Venue— Name  of  court  and  county.—The  first 

requisite  of  a  petition  is  that  it  shall  contain  the  name  of  the 

*  0.  Code,  sec.  5058.  Bartholomew  v.  Lutheran  Congre- 

=*  0.  Code,  sec.  5059.  gation,  35  O.  S.  574. 

3  Kollock  V.  Kaiser,  73  N.  W.  Rep.  «  Westfall  v.  Dungan,  14  O.  S.  276, 

776  (Wis.,  1897).  280. 

<  Cincinnati  v.  Cameron,  33  O.  S.  7  Hill  v.  Butler,  6  0.  S.  207,216; 

336;  Raymond  v.  Railroad  Co.,  57  Wiswell  v.  Church,  14   0.  S.  81; 

0.  S.  271.  Lancaster,  etc.,  Co.  v.  Colgate,  12  G. 

5  Klonne  v.  Bradstreet,  7  O.  S.  322 ,  8.  344. 
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court  and  the  county  in  which  the  action  is  brought.^  Under 
the  old  practice  the  omission  of  the  name  of  the  court  was  a  fatal 
defect;^  but  a  mistake  in  its  designation  or  an  omission  of  the 
style  or  name  is  now  regarded  as  an  immaterial  clerical  error,^ 
and  may  be  corrected  on  motion,*  but  can  not  be  remedied  by  a 
demurrer.*  A  substahtial  compliance,  however,  with  this  provi- 
sion will  answer.*  So,  where  the  name  of  the  court  is  given,  but 
the  name  of  the  county  is  inadvertently  omitted,  it  will  be  suffi- 
cient,^  and  the  petition  may  be  amended  so  as  to  cure  the  de- 
fects in  this  respect  at  any  time,  even  after  answer.^  It  is 
not  essential  that  any  particular  place  within  a  county  be 
named.' 

What  should  appear  in  the  petition  as  to  this  matter  has  been 
explained  when  speaking  specially  ot  the  subject  of  venue.^^ 

46b.  Names  of  parties. — The  names  of  the  parties  to  an  ac« 
tion  must  b^  stated,  followed  by  the  word  ** petition.""  This 
means  that  the  names  of  all  of  the  parties  plaintiff  and  defend- 
ant shall  be  stated  in  the  caption,  and  here  will  probably  arise 
the  most  important  feature  of  what  may  be  termed  the  formal 
requisites  of  a  petition.  It  is  said,  however,  that  a  slight  vari- 
ance in  the  spelling  of  the  names  is  immaterial ;  ^^  nor  will  a  peti- 
tion which  omits  the  name  of  the  plaintiff  and  defendants  in 
the  caption,  or  the  word  petition,  be  subject  to  a  demurrer  ;^3  nor 
will  it  be  stricken  from  the  files  for  the  same  reason.^* 

The  name  of  an  individual  who  is  not  suing  in  an  official  or 
representative  capacity,  on  the  caption  is  sufficient;  it  need  not 


'  O.  Code,  sec.  5060. 

•Ward  V.  Sprin^ham,  1  Code  R. 

lis. 

^  McLAran  v.  Morgan,  27  Ark.  148 ; 
Clark  V.  Comford,  12  S.  liep.  768; 
45  La.  Ann.  —  (1893). 

*  McLaran  v.  Morgan,  tu}iTa, 

^Blackwell  v.  Montgomery,  1 
Handy,  40.  It  being  a  matter  of 
form,  an  omission  of  the  name  of 
tiie  court  can  not  be  reached  by  de- 
niurrer  where  a  good  cause  of  ac- 
tion is  stated.  Smith  v.  Flack,  95 
Ind.  121 ;  Lowry  v.  Dutton,  28  Ind. 
473 ;  Goodall  v.  Mopley,  45  Ind.  355 ; 
Ewing  V.  Hatfield,  17  Ind.  513. 

^Ammerman  v.  Crosby,  *2X\  Ind. 
451 ;  Pudd  v.  Kramer,  14  Kan.  101; 


Van  Benthyser  v.  Stevenson,  14 
How.  Pr.  70. 

^Blackwell  v.  Montgomery,  1 
Handy,  40.  See  Hotchkiss  v.  Crock- 
er. 15  How.  Pr.  336. 

8  Merrill  v.  Grinnell,  10  How.  Pr. 
31 ;  Hotchkiss  v.  Cfocker,  supra. 

'Martin  v.  Martin,  51  Me.  3(^6; 
Bean  v.  Ayers,  67  Me.  487. 

'°  See  ante  sec.  34c. 

"  O.  Code,  sec.  5060. 

"  Besley  v.  Pease,  24  S.  W.  Rep. 
279  (Tex.,  1893). 

'^Blackwell  v.  Montgomery,  1 
Handy,  40. 

'^  Hogan  V.  Capener,  1  Clev.  Rep. 
173;  Blackwell  v.  Montgomery,  ««- 
pra;  Butcher  v.  Bank,  2  Kan.  70. 


98 


THE  PETITION,  ETC. 


[§§  466,  46c,  46rf. 


be  given  again  in  the  body  of  the  petition,  it  being  sufficient 
there  to  refer  to  the  plaintiff  or  defendant.^ 

Sec.  46c.    Full  Christian  and  surname  should  be  given. 

— There  is  no  rule  more  certainly  and  eatisfactorily  settled  or 
understood  than  that  the  full  Christian  and  surname  of  the  par- 
ties to  an  action  must  be  set  forth ;  ^  and  where  the  full  Christian 
name  does  not  appear  in  the  title  or  elsewhere  it  is  held  to  be  a 
^  fatal  defect;^  and  if  not  cured  in  any  manner  the  petition  will 
be  subject  to  a  demurrer.*  While  it  may  be  true  that  such  a  de- 
fect is  considered  by  some  authorities  as  fatal,  unless  corrected  in 
some  manner,  a  correction  will  always  be  made  upon  motion  filed 
for  that  purpose,^  that  is,  an  amendment  will  always  be  allowed, 
so  that  in  any  event,  as  a  matter  of  fact,  it  can  not  be  looked 
upon  as  a  fatal  defect  in  the  strict  sense  of  the  term.  It  is,  how- 
ever, a  loose  and  vicious  practice  to  use  the  initials.^  It  is  only 
necessary  to  give  the  names  in  the  caption  of  the  pleading,  and 
they  need  not,  therefore,  be  repeated  in  the  body.^ 

Sec.  46d.  Where  initials  may  be  used.— It  is  also  spe- 
cially provided  that  parties  to  a  written  instrument  by  initial 
letter,  or  a  contraction  of  the  name,  may  be  so  designated  in  an 
action.^  The  initial  letter,  however,  is  considered  by  some  au- 
thorities as  part  of  the  name,  thus  holding  that  there  is  a  vari- 
ance when  the  name  is  charged  without  a  middle  initial,  and  the 
proof  shows  an  initial  letter.' 


'  See  Stubendor  f  v.  Sonnenschei  m , 
11  Neb.  235 ;  Eiseley  v.  Taggart,  72 
N.  W.  Rep.  1040  (Neb.,  1897). 

»  Weiaz  v.  Davey,  28  Neb.  566, 569. 

9  Herf  v.  Shulze,  10  0.  263.  But 
^  see  Ferguson  v.  Smith,  10  Kan.  402; 
Zwickey  v.  Haney,  63  Wis.  464, 
which  hold  it  not  to  be  fatal. 

^Bascom  v.  Tbner,  31  N.  £.  Bep. 
856  (Ind.,  1892).  The  omission  was 
held  in  a  dictum  in  Peden  v.  King, 
30  Ind.  181,  to  be  only  matter  of 
abatement.  And  in  Bridges  v.  Lay- 
loan,  31  Ind.  386,  that  the  omission 
of  the  Christian  nam.e  was  irrega- 
lar  but  not  void.  In  Sherrod  v. 
Shirley,  57  Ind.  13,  the  court  said 
on  this  subject:  ''  This  is  a  fatal  ob- 
jection if  not  cured  by  the  process, 
amendment  or  by  pleading,  wherein 
the  names  are  proi>er1y  stated." 


Jurisdiction  is  acquired  over  a  party 
even  though  his  Christian  name  is 
wrong  and  he  is  so  served.  Lyons 
v.  Donges,  1  Disn.  142. 

5  Elliott  V.  Hart,  7  How.  Pr.  25; 
Real  V.  Honey,  58  N.  W.  Rep.  136 ; 
Dole  V.  Manley,  11  How.  Pr.  138.  A 
misnomer  can  not  be  noticed  upon 
demurrer.  Slocum  v.  McBride,  17 
O.  607. 

^  Kellam  v.  Thomas,  38  T^is.  601. 

'Lowry  v.  Button,  28  Ind.  473; 
Express  Co.  v.  Harris,  120  Ind.  73; 
21  N.  E.  Rep.  340 ;  Stubendorf  v. 
Sonnescheim,  11  Neb.  235. 

'0.  Code,  sec.  6010;  Feigoaon  v. 
Smith,  10  Kan.  896. 

9  Mead  v.  State,  26  0.  S.  506 ;  Bliss 
on  Code  Pldg.,  sec.  146a.  This  cer- 
tainly would  not  apply  to  civil  ac- 
tions. 
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Sec.  46e.  Where  name  is  unknown.— The  rule  is  that  a 
plaintiff  who  is  ignorant  of  the  name  of  a  defendant  may  desig- 
nate any  name  and  description,  and  when  the  true  one  is  discov- 
ered he  may  then  amend  the  pleading  accordingly.  In  euch 
cases  it  must  be  stated  in  the  verification  of  the  petition  that  he 
could  not  discover  the  true  name,  and  the  summons  must  con- 
tain the  words  "  real  name  unknown,"  ^  and  it  should  be  averred 
that  the  plaintiflF  is  ignorant  of  the  true  name.^  The  ignorance 
of  a  plaintiff,  however,  must  be  real  And  not  willful,  or  such  as 
might  be  removed  by  liiere  inquiry  or  resort  to  means  of  inform- 
ution  easily  accessible,^ 

Sec.  46f.    The  true  name  must  be  stated.— It  is  also  essen- 

tial  that  parties  sue  in  their  proper  name,  although  an  instru^ 
ment  upon  which  a  suit  is  founded  may  have  been  executed  by 
a  wrong  name ;  ^  and  also  that  the  action  be  brought  in  the  name 
by  which  a  party  is  generally  known,  or  that  by  which  he  has 
been  known  from  boyhood,  although  he  may  have  at  some  prior 
time  had  another  name;  ^  and  when  known  equally  well  by  two 
different  names  he  may  be  sued  by  either.^  The  words  "  and 
others"  have  been  held  in  error  proceedings  to  be  suflBcient 
against  all  of  the  parties  to  the  record.^ 

Sec.  46g.  Partnership  name. — ^At  common  law  it  was  im- 
perative that  a  declaration  by  or  against  a  co-partnership  should 
mention  the  names  of  the  several  partners.^ 

This  rule  worked  no  hardship  when  commercial  transactions 
were  limited,  and  individuals  composing  a  firm  were  generally 
known ;  but  when  the  number  of  partnerships  were  multiplied, 
and  their  business  extended,  it  was  not  always  practicable  for 
persons  who  dealt  with  the  firm  to  ascertain  the  names  of  the 
individuals  composing  it  when  they  wished  to  enforce  their 
claim.    Hence  the  following  statute  was  enacted. 


'O.  Code»  sec.  5118;  Morgan  v. 
Thrift,  2  Cal.  5G2.  There  most  be  a 
distinct  allegation  that  the  real 
name  is  unknown.  Gardner  v. 
Kraft,  52  How.  Pr.  499 ;  Crandall  v. 
Beach,  7  How.  Pr.  271.  Where  the 
name  is  not  known  bat  could  be 
ascertained  by  inqniry,  a  party  can 
not  be  sued  by  a  fictitioas  name. 
Bowncrants  v.  Rogers,  40  Cal.  489. 

'Rosencrants  v.  Rogers,  40  Cal. 
489. 


3  Rosencrants  v.  Rogers,  mpra, 

^Pinckard  v.  Millmine,  76  111.  453. 
See,  also,  Board  v.  Greenebaum,  39 
111.  609;  Becker  v.  Insurance  Co., 
68  m.  412. 

5  Cooper  V.  Berr,  45  Barb.  9;  Don- 
aldson V.  Same,  31  W.  L.  B.  102; 
England  v.  New  York  Pub.  Co,  8 
Daly,  375. 

*Eagle8ton  v.  Son,  6  Robt.  640. 

1  Buckingham  v.  Bank,  21  O.  S.  181. 

«1  Chit.  PL,  256. 
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**  A  partnership  formed  for  the  purpose  of  carrying  on  a  trade  or 
business  in  this  state,  or  holding  property  therein,  may  sue  or  be 
sued  by  the  usual  or  ordinary  name  which  it  has  assumed,  or  by 
which  it  is  known ;  and  in  such  case  it  shall  not  be  necessary  to 
allege  or  prove  the  names  of  the  individual  members  thereof/'  ^ 

This  statute  was  enacted  to  enable  suit  to  be  brought  against  a 
partnership  without  naming  any  of  them,  and  thereby  obtain  a 
judgment  against  them  by  their  common  name,  and  levy  upon 
their  joint  property.  The  statute  was  intended  to  enlarge,  not 
to  restrict,  the  common  law  in  regard  to  suits  against  co-partners.^ 

It  is  an  elementary  principle  in  pleading  that  where  a  statute 
confers  a  right  or  gives  a  remedy  upon  certain  conditions,  which 
did  not  exist  at  common  law,  the  party  who  asserts  the  right  or 
avails  himself  of  the  remedy  must  in  his  pleading  bring  himself 
or  his  case  clearly  within  the  statute.^  It  is  not  necessary  to  state 
in  the  petition  the  individual  names  of  the  partnership,  but  the 
-action  is  commenced  against  the  partnership  by  its  common 
name,  omitting  all  reference  to  the  partners  as  individuals. 

The  name  of  the  partnership  should  not  alone  be  stated  in  the 
caption  of  the  pleading,  but  there  must  be  an  averment  in  the 
petition,  which  is  matter  of  inducement  (placing  partnership  in 
position  to  sue),  that  it  is  a  partnership  formed  for  the  purpose  of 
carrying  on  business  in  the  state,  as  the  statute  requires.^ 

A  foreign  partnership  can  not  sue  by  favor  of  the  statute,  but 
must  sue  in  the  individual  names  of  its  members.^  A  domestic 
partnership  may  be  sued  both  in  the  partnership  name  under  the 
statute,  or  suit  may  be  brought  against  the  partners  by  their  in- 
dividual names,  as  before  the  statute,  at  the  option  of  the  plain- 
tiff. This  is  so  because  the  statute  is  not  a  substitute  but  an  ad- 
dition to  the  previously  existing  remedies.® 

Sec.  46h.    Fictitious  names  in  partnerships— Suits  by.— 

A  legislative  enactment  has  been  passed  in  Ohio  and  other  states 
to  the  effect  that  every  partnership  transacting  business  in  the 
state  under  a  fictitious  name,  or  a  designation  not  showing  the 
names  of  the  persons  interested  as  partners,  must  file  with  the 
oounty  clerk  a  certificate  containing  the  names  of  all  the  mem- 
bers of  such  partnership  and  their  places  of  residence,  and  that 

'0.  Code,  sec.  5011.  Beers  &  Co.  v.  Gumey,  7  Oh.  Dec. 

'  Dimond  v.  Minnesota  Sav.  Bank,  411 ;  14  0.  C.  C.  82. 

73  N.  W.  Rep,  182  (Minn.  1897).  sBrownson  v.  Metcalf,  1  Handy, 

3  Haskins  v.  Alcott,  13  O.  S.  210.  1S8 ;  Critchell  v.  C(K)k,  2  W.  L.  B.  V>7. 

*See  sec.  967  posty  Ch.  69  Partner-  *  Whitman  v.  Keith,  18  O.  S.  124, 

.♦^liip;     Haskins    v.    Alcott,    mpra;  144. 
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the  same  shall  be  published  for  three  successive  weeks  in  a  news- 
paper published  in  the  county.  This  does  not  apply  to  com- 
mercial or  banking  partnerships^  established  and  transacting 
business  without  the  United  St'^ites.  There  are  certain  minor 
requirements  which  may  be  found  upon^^jonsulting  the  statute.^ 
It  is  further  provided  that  any  persons  dtdngbusiness  as  partners 
contrary  to  the  terms  of  the  statute  shall  not "  niaintain  an  action 
on  or  on  account  of  any  contracts  made,  or  trari^afiion  had  in 
their  partnership  name  in  any  court''  of  the  state,  lintil  the  eer- 
tificate  is  filed  and  the  publication  is  made.^  The  8tatut^\&jLs 
been  pronounced  constitutional.^  It  is  a  disabling  act  in  the 
nature  of  a  penalty,  refusing  to  allow  such  a  partnership  the 
right  to  sue  unless  the  certificate  is  filed  in  accordance  with 
its  provisions,  and  should  not  be  strictly  construed.*  Where  the 
firm  name  BufHciently  designates  the  persons  composing  it,  as 
Hirsch  Bros.,  it  has  been  considered  unnecessary  for  such  a  part- 
nership to  file  a  certificate.^  Partnerships  clearly  falling  within 
the  provisions  of  this  act  must  comply  with  its  terms  before  they 
can  maintain  an  action.  There  has  been  some  contention  over  the 
expression — maintain  an  action — some  contending  that  it  means 
to  carry  forward,  and  that  it  does  not  necessarily  relate  to  the 
commencement  of  an  action ;  that  an  action  may  be  commenced 
notwithstanding  the  non-compliance  with  the  conditions  of  the 
ijtatute,  but  may  not  be  prosecuted  to  final  judgment.  It  un- 
doubtedly refers  to  the  commencement  as  well  as  to  the  carrying 
forward  or  completion.  The  questions  which  may  arise  are  as 
to  the  effect  of  the  failure  of  such  partnership  to  comply  with  the 
statute  upon  the  right  to  maintain  an  action ;  whether  it  is  neces- 
sary to  make  a  formal  averment  in  the  petition  that  the  statute 
has  been  complied  with;  how  the  want  of  such  averment,  if 
necessary,  is  taken  advantage  of;  whether  the  want  of  an  aver- 
ment and  of  compliance  with  the  statute  may  be  cured  by  an 
amendment.  The  lower  courts  are  not  in  accord  upon  these 
questions. 


'  Ml  O.  L.  3o7. 

'910.  L.  357. 

'Hartzell  v.  AVarren,  11  ().  ('.  C. 
26S);  5  Oh.  Dei'.  183. 

*  Cochran  v.  Hirsch,  (>  Oh.  Deo. 
41;  4  O.  N.  P.  34;  Pendleton  v. 
Cline,  85  Cal.  142. 

5  Cochran  v.  Hirsch,  6  Oh.  Dec. 
41 ;  4  O.  N.  P.  34.  On  the  contrary, 
it  has  been  held  that  a  partnership 
ooin(K>sed  of  two  brothers,  as  M.  D. 


(&  Bro.,  could  not  maintain  an  ac- 
tion without  first  havingfiled  a  cer- 
tificate. Doop  <&  Bro.  V.  Lowell 
Mfg.  Co.,  3  O.  N.  P.  100;  2  0.  N.  P. 
169.  Such  a  partnership  may  make 
contracts  and  transact  business  un- 
der the  fictitious  name,  and  may 
assign  choses  in  action  enabling  an 
assignee  to  sue.  Kinsey  <fe  Co.  vs. 
O.  S.  Rv.,  2  0h.  X.  r.  175. 
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It  being  a  penalty  imposed  preventing  the  prosecution  of  an 
action  by  a  partnership  which  has  not  complied  with  the  statute, 
it  follows  that  it  is  necessary  that  such  a  partnership  must  place 
itself  in  a  position  to  sue  by.coiirplying  with  the  statute,  and  that 
it  must  show  this  fact  to  Uhe'-jjoUrt  by  proper  averment  in  its 
pleading.  The  allgi^"!aim:for  this  purpose  is  by  way  of  induce- 
ment— placing.  ^h*e,  partnership  in  a  position  to  maintain  its 
action  upop'-i''^'«gafuse  of  action  stated  in  its  pleading — the  latter 
foUowil^g  the*matter  of  inducement. 

^.  ;*f!rth^  the  partnership  has  not  made  the  formal  averment  that 
'•jt%rto  complied  with  the  statute,  it  hasnot<;hown  in  the  pleading 
Its  capacity  to  sue  and  maintain  its  cause  of  action,  and  it  would 
bo  subject  to  a  special  demurrer  for  want  of  a  capacity  to  sue.  A 
genera)  demurrer  would  not  lie,  as  this  averment,  being  matter 
of  inducement,  does  not  go  to  the  merits  of  the  cause  of  action. 
To  be  subject  to  a  special  demurrer  on  the  ground  stated  it  must 
be  perfectly  clear  from  the  face  of  the  pleading  that  the  partner- 
ship has  a  fictitious  name.  These  are  the  views  and  reasons  of 
the  author,  and  they  find  support  in  some  of  the  decisions ;  all 
the  cases  are  found  in  the  note.^  Where  the  names  are  disclosed 
in  the  petition  it  is  not  sufficient  unless  the  certificate  has  been 
filed.*^ 

Sec.  461.    Form  of  averment  to  be  made  by  a  fictitious 

partnership. — PlaintiflF  alleges  that  it  is  a  partnership  formed 
for  the  purpose  of  doing  business  in  Ohio;  and  has  filed  with 
the  clerk  of  the  common  pleas  court  of  said  county,  where  its 
principal  place  of  business  is  situated,  a  certificate  signed  and 
acknowledged,  stating  the  names  in  full,  of  all  the  members  o( 
said  partnership,  and  their  places  of  residence,  and  that  the  same 


'New  Carlisle  Bank  v.  Browu,  11 
O.  C.  C.  77 ;  5  Oh.  Dec.  94 ;  Kinsey  & 
Co.  v.  0.  S.  Ry.,  2  0.  N.  P.  175; 
George  W.  Groflf  et  al.  v.  Mathews, 
Franklin  Co.,  Evans,  J., unreported, 
support  the  text.  Hartzell  v.  War- 
ren, 11  0.  C.C.  269,  holds  that  want 
of  compliance  is  matter  of  defense 
to  be  taken  advantage  of  by  answer, 
and  that  an  action  should  not  be 
dismissed  upon  sustaining  a  demur- 
rer, hut  that  it  could  be  amended. 
I  think  Judge  Evans  made  the 
proper  kind  of  an  order,  "unless 


the  plaintiff  can  amend  their  peti- 
tion so  as  to  show  that  they  had 
complied  with  the  statute  before 
this  action  was  commenced,  judg- 
ment will  be  rendered  for  defendant 
on  the  demurrer."  I  believe  that 
even  though  compliance  with  the 
statute  will  be  had  after  the  cause 
of  action  accrued,  or  even  after  the 
action  be  commenced,  it  ought  to 
be  brought  in  by  amended  or  sup- 
plemental pleading. 

•Kinsey  &  Co.  vs.  O.  S.  Ry.,  2  O. 
N.  P.  175 
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has  been  published  in  a  newspaper  of  said  county  once  a  week 
for  three  successive  weeks.  ^ 

Sec.  46 J.    Corporations— Names,  how  designated.  —  A 

corporation  is  known  in  law  only  by  its  corporate  name.  If  it  is 
not  in  fact  a  corporation  duly  organized  under  the  law,  it  can  not 
maintain  an  action  by  its  corporate  name.  It  is  therefore  self- 
evident  that  corporate  capacity — the  fact  that  it  is  a  corporation 
duly  incorporated  under  the  laws  of  the  state,  is  a  fact  which 
must  be  alleged  in  the  pleading.  Corporate  capacity  is  chal- 
lenged by  a  general  denial,  but  not  according  to  some  author- 
ity ,2  and  unless  waived  by  the  parties,  proof  must  in  such  case 
be  offered. 

In  actions,  therefore,  by  and  against  a  corporation  the  pleading 
must  allege  corporate  capacity,  the  same  being  fatally  defective 
if  it  does  not  contain  such  an  allegation.^  If  it  is  a  foreign  cor- 
poration, it  should  plead  the  name  of  the  state  and  that  it  was 
organized  under  the  laws  of  such  state.*  If  no  averment  of  cor- 
porate capacity  is  made,  and  no  objection  is  made,  the  defect  is 
waived.^  But  as  already  stated  a  general  denial  will  raise  the 
issue  of  corporate  capacity,  rendering  it  necessary  for  the  plain- 
tiff to  make  proof  thereof. 

It  is  necessary  for  a  foreign  corporation  to  obtain  a  certificate 
authorizing  it  to  do  business  within  the  state.^  Such  a  corpora- 
tion must,  therefore,  not  only  allege  corporate  capacity  derived 
from  the  charter  of  the  native  state,  but  also  compliance  with 
license  or  registration  law.' 

Sec.  46k.    Infants'  names,  how  designated.    An  action 

by  an  infiEint  can  only  be  brought  by  his  guardian  or  next 
friend.®  The  name  of  the  infant  should  be  stated,  followed  by  the 
name  of  his  next  friend,  as  A  B,  an  infant,  by  C  D,  his  next  friend. 
This  should  appear  in  the  caption  and  body. of  the  petition. 

Sec.  46 1.  Names  of  parties  in  their  representative  ca- 
pacity.— All  persons  who  may  sue  or  be  sued  in  their  represent- 


'  The  above  is  in  the  language  of 
the  statute,  and  is  somewhat 
lengthy.  To  allege  that:  Plaintiff 
has  complied  with  an  act  of  the 
General  AsBembly  of  May  19, 1894, 
91  O.  L.  357,  entitled  an  act  to  pro- 
hibit the  use  of  fictitious  names  in 
partnerships  would  be  shorter,  but 
it  does  not  state  the  facts. 

'See  sec.  1005,  post, 

5  See  sec.  900,  post. 


*Sec.  990,  posl;  Smith  v.  Sewing 
Machine  Co.,  26  0.  S.  662. 

sSpence  v.  Insurance  Co.,  40  0.  S. 
517. 

«91  0.  L.  355.  See  sec.  990,  post, 
p.  954. 

7  See  poslf  p.  955,  where  the  matter 
is  more  fully  discussed  in  connec- 
tion with  the  subject  of  corpora- 
tiouH. 

8  R.  S.,  see.  4998.    See  ante,  sec.  12, 
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ative  capacity,  such  as  administrators  and  executors,  guardians, 
trustees,  assignee  or  receiver,  must  be  so  designated  in  the  caption 
of  the  pleading,  followed  by  a  proper  allegation  in  the  body  of  the 
pleading.  Every  fact  necessary  to  show  that  the  appointment 
has  been  duly  made  should  be  set  forth,  and  it  should  be 
shown  with  reasonable  certainty  that  the  remedy  is  sought  in 
a  representative  capacity.  The  word  as  is  usually  inserted  to 
show  representative  capacity,  but  its  omission  between  the  name 
of  the  plaintiff  and  the  words  descriptive  of  his  representative 
capacity  is  not  fatal.^  A  receiver  has  only  such  powers  as  are 
conferred  upon  him  by  the  order  of  appointment,  and  his  pow- 
ers thereunder  so  far  as  are  essential  to  maintain  the  particular 
suit  should  be  set  forth.*-  These  matters  are  more  fully  treated 
in  special  chapters.^ 

Sec.  46m.    Officers— Names  in  suits  by.— As  officers  are 

permitted  to  sue  and  be  sued  in  such  name  as  is  authorized 
by  law,*  it  is  necessary  that  an  averment  be  made  showing  the 
official  capacity.  The  statutes  authorize  the  various  officials 
to  maintain  suits,  and  the  averments  must  be  made  to  corre- 
spond. For  instance,  corporation  counsel  is  authorized  to  prose- 
cute suits  for  and  on  behalf  of  the  city,^  or  to  enjoin  the  misap- 
propriation of  corporate  funds  in  the  name  of  the  city.®  The 
facts  sufficient  to  place  such  officer  in  a  position  to  maintain  the 
suit  must  be  stated.^ 

Sec.  46n.  The  inducement. — There  was  a  division  of  mat- 
ter to  be  pleaded  prevailing  at  common  law,  which  should  be 
understood,  as  the  distinction  may  still  serve  a  useful  purpose 
under  the  code.  All  matter  pleaded  was  either  (1)  of  the  gist  of  the 
action,  or  (2)  matter  of  inducement,  or  (3)  matter  of  aggravation. 

The  gist  of  the  cause  of  action  or  defense  is  the  very  essence  of  it 
— the  subject-matter— the  matter  which  gives  rise  to  the  cause  of 
action  or  defense — the  right  which  Has  been  violated — without 
which  the  action  could  not  be  maintained.  This  term,  therefore, 
is  still  applicable  to  our  system  and  useful. 

Matter  of  inducement  is  matter  of  an  explanatory  nature ;  a 
statement  of  facts  explanatory  of  the  statement  of  the  facts  con- 
stituting the  cause  of  action  or  defense,  when  the  latter  do  not 

'  Beers  v.  Shannon,  73  N.  Y.  292.  *  R.  S.,  sec.  4995.    Ante  sec.  10. 

» See  sec.  1069, 1870,  posL    Special         s  r.  s.,  sec.  1774. 
chapter  on  Receivers.  *  R.  S.,  sec.  1777. 

3  See    sees.    545-547.      Sec.    1069,         ?  See  Whittoker's  Civ.  Ck)de,  p.  28, 

1070,  etc.  note,  for  references  to  statutes. 
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show  clearly  the  right  of  action  or  defense.  The  various  fictions 
were  usually  stated  in  the  common-law  nystem  by  way  of  induce- 
ment, such  as  the  fictitious  loss  or  finding  in  trover,  which  now 
has  no  further  application. 

But  matter  of  inducement,  as  we  now  understand  and  apply 
it,  is  a  preliminary  statement  of  facts  necessary  to  show  a  right 
in  the  party  to  maintain  the  cause  or  defense,  or  that  the  plain- 
tiff has  the  capacity  to  sue  or  defend,  or  that  plaintiff  stands  in  a 
proper  relation  to  the  subject-matter  to  enable  him  to  sue.  For 
example,  facts  showing  representative  capacity,  official  capacity, 
corporate  capacity,  privity  of  contract,  or  that  plaintiff  is  a  party 
to  the  contract,  or  a  relationship  between  parties  with  reference 
to  any  injury  complained  of,  such  as  master  and  servant,  pas- 
senger and  carrier,  etc.,  are  all  matter  of  inducement,  necessary  to 
be  stated  to  show  the  party  to  be  entitled  to  maintain  the  cause 
of  action  subsequently  stated ;  it  is  not  a  part  of  the  cause  of  ac- 
tion or  defense,  but  preliminary  to  it.  To  this  extent  matter  of 
inducement  is  still  a  part  of  our  present  system. 

It  is  the  rule  that  the  same  particularity  of  statement  is  not  to 
\)e  observed  in  stating  matter  of  inducement  as  in  stating  the 
cause  of  action  or  defense. 

This  matter  may  all  be  controverted  by  the  other  side,  and 
when  denied  must  be  proved.^ 

Matter  of  aggravation  is  that  which  has  the  effect  of  increas- 
ing the  damages  and  can  not  be  denied. 

Sec.  46o.    The  facts  constituting^  the  cause  of  action.— 

Following  the  matter  stated  by  way  of  inducement,  come  the 
facts  constituting  the  cause  of  action,  stated  in  the  manner 
provided  for  by  the  code.  It  is  quite  essential  that  we  have 
clearly  in  our  minds  the  different  formal  parts  of  the  pleading. 
The  cause  of  action  stands  out  as  distinctly  and  separately  as 
the  caption,  prayer,  verification,  etc.  It  commences  where  the 
preliminary  matter  stated  by  way  of  inducement  leaves  off,  and 
ends  where  the  prayer  for  relief  commences.  We  must  have  a 
clear  conception  of  the  cause  of  action,  as  pleading  can  never  be 
understood  without  it.  The  Rules  of  Pleading  governing  the 
form  of  statement  of  the  cause  of  action  or  defense  relate  to  and 
are  used  only  in  the  statement  of  the  facts  constituting  the 
cause  of  action  or  defense.  These  Rules  of  Pleading  will  all  be 
treated  at  a  separate  place  in  the  latter  half  of  this  chapter, 
and  in  the  chapters  on  special  subjects,  and  what  constitutes 
the  cause  of  action  will  there  also  be  explained.^    All  other  mat- 

•  Cf.  Stephen  Pig.,  294.  "See  sec.  47, post. 


106  THE   PETITION,  ETC.  [§§  46o,  46p. 

ters  which  go  to  make  up  the  subject  usually  called  Pleading 
may  more  properly  be  termed  Procedure.  These  Rules  of  Plead- 
ing must  not  only  be  observed  in  the  statement  of  the  cause  of 
action  and  defense,  but  in  amended  and  supplemental  plead- 
ings, and  in  the  Reply,  but  all  these  relate,  add  to  or  explain 
and  form  part  of  the  cause  of  action  or  defense. 

Sec.  46p.  Demand  for  relief.—A  petition  must  contain  a 
demand  for  relief;  if  the  recovery  of  money  is  demanded  the 
amount  shall  be  stated,  and  if  interest  is  claimed  the  time  for 
which  interest  is  to  be  computed  shall  also  be  stated.^  It  is 
well  understood  that  while  a  demand  for  relief  is  part  of  a 
petition,  it  is  no  part  of  the  statement  of  facts  required  to 
constitute  a  cause  of  action.  It  is  the  legal  consequences  which 
the  plaintiff  conceives  the  law  attaches  to  his  statement  of 
facts.2  The  entire  omission  of  the  same  would  not  be  a  ground 
for  demurrer,  but  could  only  be  reached  by  motion,'  and  may 
be  amended  to  conform  the  relief  to  the  facts  proved.*  It  will 
be  looked  to  in  determining  the  character  of  the  action  or  the 
interest  of  the  parties,  together  with  the  facts  pleaded,^  and 
where  the  facts  alleged  render  the  character  of  the  cause  of 
action  ambiguous  and  doubtful,  the  prayer  will  solve  the 
doubt  and  determine  the  character  of  the  action. *  The  prayer 
may  be  for  equitable  relief,  and  the  facts  alleged  and  proved 
may  constitute  a  legal  cause  of  action.'^  Where  the  allegations 
warrant  legal  relief  only,  the  plaintiff  cannot  have  equitable 
relief,  and  he  must  bring  his  case  and  proof  within  the  alle- 
gations.^ It  has  been  held  that  where  the  facts  stated  make 
a  case  for  specific  performance  of  a  contract  as  well  as  one  for 
damages,  the  plaintiff  is  entitled  to  have  both  tried  if  necessary 
to  obtain  his  rights.^    The  prayer  may  be  for  the  cancellation  of 

1  0.  Code,  sec.  5060.  «  O'Brien  v.  Fitzgerald,  143  N.  Y. 

*  Draper  v.  Moore,  2  C.  S.  C.  R.  167;    377. 

Corry  v.  Gaynor,  21  O.  S.  277 ;  Phil-  '  Reed  v.  Reed,  mpra;  Williams  v. 

lips  V.  Dugan,  21  O.  S.  466 ;  Culver  Slote,  70  N.Y.  601 ;  Whit©  v.  Lyons, 

V.  Rogers,  33  0.  S.  546 ;  Ashley  v.  42  Cal.  279.     The  mere  fact  that 

Little  Rock,  56  Ark.  391 ;  19  S.  W.  equitable  relief  is  improperly  ask- 

Rep.  1058 ;  Hiatt  v.  Parker,  29  Kan.  ed  where  a  good  cause  of  action 

765-771;     Pomeroy*8    Code    Rem.,  is   stated,  does    not   make  it   an 

sees.  454-57.  equitable  action.    Brown  v.  Bank, 

*  Ashley  v.  Little  Rock,  56  Ark.  5  Mo.  App.  1. 

391 ;  19  S.  W.  Rep.  1058.  «  Bradley  v.  Aldrich,  40  N.  Y.  504 ; 

*  Culver  v.  Rodgers,  33  0.  S.  546,    Arnold    v.  Angell,  62  N.  Y.  508 ; 
aii«l  cases  cited.  Bank  v.  Mitchell,  73  N.  Y.  415. 

^  Reed  v.  Reed,  25  0.  S.  422 ;  Moore      •  Sternberger  v.  McGovem,  56  N. 
T.  Chittenden,  39  O.  S.  563-71.  Y.  12. 
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an  instrument  as  well  as  for  general  relief,  and  the  court  may 
decree  a  reconveyance  instead  of  cancellation,^  as  equity  will 
adapt  its  relief  to  the  exigencies  of  the  case.^  Under  a  prayer 
for  damages  for  a  breach  of  a  contract  as  well  as  for  a  reforma- 
tion, if  necessary,  the  court  may  give  such  relief  in  damages  as 
may  be  just,  although  the  action  for  reformation  is  not  sus- 
tained.' A  petition  may  ask  for  an  injunction  and  for  personal 
judgment*  or  for  injunction  and  an  ^ccount,^  or  a  prayer  for 
personal  judgment  for  an  assessment  and  for  the  enforcement  of 
a  lien.*  Under  the  old  system  recovery  was  confined  to  the  case 
made  by  the  petition  or  bill,^  but  the  code  requires  suflScient 
facts  to  constitute  a  cause  of  action ;®  and  any  relief  regardless 
of  the  prayer  consistent  with  the  case  stated  and  embraced 
within  the  issue,®  or  consistent  with  justice  or  justified  by  the 
facts,!^  may  be  granted.  And  relief  hostile  to  the  theory  of  the  alle- 
gations should  not  be  granted.^^  But  where  there  are  two  causes 
of  action  and  the  relief  asked  is  inconsistent  with  only  one,  the 
plaintiff  may  be  compelled  to  elect  upon  which  he  will  rely.^^ 
Specific  relief  need  not  be  asked,  but  if  asked  no  greater  amount 
can  be  granted  without  amendment.^'  A  petition  which  entitles 
the  plaintiff  to  some  relief  will  be  good  against  a  demurrer  ;i* 
and  so  with  a  prayer  for  more  than  the  facts  will  warrant.^*  If 
the  defendant  fails  to  answer  and  judgment  is  taken  by  de- 
fault, the  rule  applicable  to  cases  where  trial  is  had  cannot 
be  invoked,  but  only  such  relief  as  is  demanded  can  be  had.w 
A  prayer  for  general  relief  which  is  inconsistent  with  that  for 
judgment  for  a  sum  certain  will  not  be  stricken  out.^''  A 
prayer  for  relief  may  be  in  the  alternative  where  the  plain- 

»  Riddle  v.  Roll,  24  O.  S.  572.  Burke,  143  111.  140;  Bradley  v.  Aid- 

»  Martha  v.  Curley,  90  N.  Y.  372.  rioh,  40  N.  Y.  504. 

•N.  Y.  Ice  Co.  V.  Insurance  Co.,  *<>  Davidson  v.  Burke,  143  111.  140. 

23  N.  Y.  357.    See  Hale  v.  Bank,  49  ^  ^  Graham  v.  Reed,  57  N.  Y.  681 . 

N.  Y.  626.  *  *  Brundridge  v.  Goodie ve,  30  O.  S. 

*  Brundridge  v.  Goodlove,  30  O.  S.  374. 

374.  **  Armstrong  v.  St.  Louis,  3  Mo. 

»  Converse  v.  Hawkins,  31  O.  S.  209.  App.  100. 

»  Corry  V.  Gaynor,  21  O.  S.  277.  i*  Baker  v.  Allen,    92    Ind.   101; 

'  Ashley  v.  Little  Rock,  56  Ark.  Crosby  v.  Bank,  107  Mo.  436 ;    17 

391 ;  19  S.  W.  Rep.  ia58  (1892).  S.  W.  Rep.  1004  (1891). 

•  Id.  *  *  Missouri,  etc.,  Land  Co.  v.  Bush- 
»Ro88  V.  Purse,   17    Colo.  24;   28  nell,  11  Neb.  192  (1881). 

Pac.   Rep.  473    (1891);    Stevens  v.      *•  Lane  v.Gluckauf,  28  Cal.  288-94; 
Mayer,  84  N.  Y.  2% ;   Southwick  v.    Peck  v.  Railway  Co.,  85  N.  Y.  246. 
Bank,  84  N.  Y.  420;    Davidson  v.      *' Durant  v.  Gardner,  19  How.Pr. 

94. 
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tiff  is  unable  to  state  exactly  the  relief  to  which  he  may  be 
entitled.^ 

Sec.  46q.  Pleadings  must  be  subscribed.— Every  plead- 
ing must  be  subscribed  by  the  party  or  his  attorney ,2  and  the 
amount  for  which  judgment  is  demanded  should  be  indorsed  on 
the  summons.^  A  judgment  will  not  be  reversed  where  the  peti- 
tion was  not  signed  by  the  plaintiff  or  his  attorney,  although  the 
plaintiff  had  signed  the  affidavit,  when  no  motion  had  been 
made  to  strike  the  petition  from  the  files;*  nor  when  the  name 
of  plaintiff's  attorney  is  printed  instead  of  written.^ 

When  a  pleading  has  not  been  properly  subscribed  by  counsel 
for  the  party,  the  adversary  may  file  a  motion  to  strike  it  from 
the  files  on  account  of  the  irregularity.^  The  court  will,  if  the 
motion  is  pressed  and  heard,  sustain  it  and  allow  the  pleading 
to  be  subscribed.  There  is  nothing  to  be  gained  by  this  step, 
and  counsel  would  better  call  the  attention  of  the  other  side  to 
the  omission,  and  allow  it  to  be  corrected  and  thus  save  time. 

Sec.  46p.     Verification  —  Historically.  —  Verification  of 

pleadings  was  not  required  at  common  law,  and  it  could  not  be, 
because  many  of  the  pleadings  were  mere  fictions,  and  were  in 
fact  untrue. 

The  object  of  verification  was  to  secure  truthful  statements, 
and  to  abridge  or  shorten  the  pleadings  and  proceedings  of  courts. 
**To  require  a  party  to  make  affidavit  to  the  truth  of  his  state- 
ment would  not  only  abridge  the  pleadings,  but  it  would  often 
dispense  with  proof,  litigation  and  costs.  *  *  *  No  man 
ought  to  be  allowed  to  file  in  a  court  of  justice  as  true  a  pleading 
which  he  either  knows  to  be  false,  or  which  he  does  not  believe 
to  be  true.  No  man  should  be  sued  for  an  unjust  claim — no  just 
claim  should  be  resisted  by  a  false  defense.  The  time  of  court, 
witnesses  and  parties,  should  not  be  occupied  in  such  litigation. 
*  *  5|c  *  As  to  temptations  to  perjury,  by  requiring  inter- 
ested parties  to  make  affidavit,  we  admit  that  it  has  some  ten- 
dency in  that  direction,  but  not  by  any  means  so  great  as  might 
at  first  view  be  supposed.  *  *  *  *  fhe  affidavit  is  no 
evidence  for  the  party  himself,  and  it  makes  no  more  proof  on 
the  other  side  necessary.     The  temptation  to  perjury  is  very 

'See  ante  sees.  21,  22;    Lyke  v.  aid. 

Post,  65  How.  Pr.  298;    Cf.  Durant  <Conn  v.  Rhodes,  26  O.  S.  644. 

V.  Gardner,  10  Abb.  Pr.  445.  s  Hancock  v.  Bowman, 49  Cal.  413. 

"O.  Code,   sec.    5102;  Finckh  v.  *  Conn  v.  Rhodes,  ntpra. 
Evera,  25  O.  S.  82;  Conn  v.  Rhodes, 
26  O.  S.  644. 
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slight  in  most  instances.  *  *  *  *  a  party  filing  in  court 
a  petition,  or  other  pleading,  ought  not  to  be  permitted  to  say  that 
he  would  not  testify  to  his  belief  of  its  truth  on  account  of  the 
inducement  it  would  hold  out  to  himself  to'  swear  falsely,  or  on 
account  of  the  demoralizing  tendency  of  such  oaths."  ^ 

"  It  is  well  known  that  the  rules  of  pleading  in  equity  recog- 
nized those  states  of  the  mind  as  to  the  truth  of  any  proposition, 
which  reason  and  experience  show  have  always  prevailed.  They 
are  expressed  by  words  in  common  use,  assent,  dissent^  doubt; 
or,  belief,  disbelief,  unbelief.  The  last  words  are  sometimes,  syn- 
onymous, but  unbelief,  in  the  sense  of  no  belief,  or  a  want  of  be- 
lief, is  certainly  distinguishable  from  disbelief.  That  state  of 
mind  which  did  not  permit  a  man  to  say  that  he  either  believed 
or  disbelieved  a  fact  alleged  to  exist,  or  to  have  occurred,  was 
recognized ;  and,  in  such  a  ease,  he  could  not  be  charged  without 
proof.  We  can  not  suppose  that  our  code  intended  to  abrogate 
this  well-known  distinction  and  require  a  party  either  to  believe 
or  disbelieve  an  allegation,  or,  if  unable  to  form  a  belief,  to  suffer 
the  same  consequences  as  if  he  did  believe.  Nor  do  we  suppose 
it  was  intended  to  impose  upon  a  person  against  whom  a  demand 
or  charge  was  made,  a  duty,  before  unknown  to  our  law,  that 
of  active  diligence  in  acquiring  knowledge,  or  obtaining  informa- 
tion, which  might  induce  a  belief  in  the  correctness  of  the  de- 
mand or  charge,  and  thus,  by  dispensing  with  further  evidence, 
facilitate  its  enforcement.  A  party  is  permitted  to  assert  in  his 
pleading  those  facts  only  which  he  believes  to  exist,  or  to  have 
occurred;  he  may  deny  those  which  he  does  not  believe.''^ 

The  inquiry  naturally  arises  whether  or  not  perjury  may  be 
predicated  upon  a  false  statement  in  a  pleading.  That  question 
seemed  to  have  been  taken  into  consideration  by  the  code  com- 
missioners, who  apparently  thought  that  it  could.  But  the  lan- 
guage from  Gholson,  J.,  would  seem  to  indicate  otherwise.  The 
verification  provided  by  the  code  is  not  regarded  as  a  positive 
verification,  as  shown  by  the  fact  that  a  different  form  is  required 
when  the  verification  to  a  petition  for  injunction  takes  the  place 
of  the  affidavit  required  for  that  purpose,  in  which  case  the  affi- 
davit is  made  that  the  facts  are  true,  not  as  the  party  believes. 

Sec.  46s.    Verlfioatlon  under  the  code.— Every  pleading 

must  be  verified  by  the  affidavit  of  the  party,  his  agent  or 
attorney,^  except  in  the  case  of  a  guardian  defending  for  an  infant 

*  Code  Commissioners' Report,  p.  'Gholson,  J.,  in  Tread  well  ▼. 
64.  Commiflsionei-s,  11  O.  S.  183. 

3  0.  Code,  Bee.  5102. 
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or  a  person  of  unsound  mind,  or  an  attorney  of  a  person  impris- 
oned ;  and  in  any  case  where  the  admission  of  the  truth  of  a  fact 
stated  in  a  pleading  might  subject  the  party  to  a  criminal  or 
penal  prosecution.^  Pleadings  in  divorce  proceedings  need  not 
be  verified.2  But  when  an  injunction  is  sought  a  verification 
should  be  made  to  comply  with  the  practice  in  injunction  pro- 
ceedings. A  verification  on  behalf  of  a  corporation  may  be  made 
by  an  officer  thereof  or  its  agent  or  attorney.^  And  when  the 
state,  or  any  oflScer  thereof  in  its  behalf,  is  a  party,  it  may  be 
made  by  any  person  acquainted  with  the  facts,  the  attorney 
prosecuting  or  defending  the  action.^  It  is  no  part  of  the  peti- 
tion, but  is  simply  a  proceeding  required  to  secure  a  truthful 
statement  of  facts.^  The  verification  may  be  made  by  one  of  sev- 
eral parties  united  in  interest,^  although  this  can  not  apply  to 
those  whose  interests  are  several.^  A  party  in  interest,  even 
though  not  a  party  to  the  record,  may  verify.*  The  verification 
may  be  made  before  a  proper  officer,  excepting  an  attorney  of  a 
party ,^  and  must  be  subscribed  and  certified  by  the  oflScer  before 
whom  it  is  taken  .^^  A  pleading  may  be  stricken  from  the  files  for 
want  of  verification,^^  although  the  omission  may  be  supplied  by 
amendment,^^  Jq  which  case  a  new  summons  must  be  issued.^ 
The  omission  of  the  word  "plaintifi*"  in  the  verification  is  im- 
material;^^ and  so  with  a  verification  in  a  petition  upon  which 
judgment  is  authorized  to  be  confessed.  ^^  An  objection  to  a  veri- 
fication can  not  properly  be  raised  on  trial, ^^  the  proper  remedy 


'  O.  Code,  sec.  6103. 

«0.  Code,  sec.  5697. 

3  Bank  v.  Rolling  Mill  Co.,  2  O.  N. 
P.  260.  R.  S.  5109  does  not  apply, 
5102  governs. 

*  O.  Code,  sec.  5102. 

5  Meade  v.  Thorne,  2  W.  L.  M.  312, 
313 ;  G^rge  v.  McAvoy,  6  How.  Pr. 
200;  Johnson  v.  Jones,  2  Neb.  136. 

«0.  Code,  sec.  5104. 

7  Gray  v.  Kendall,  10  Abb.  Pr.  66. 

^Taber  v.  Gardner,  6  Abb.  Pr. 
(N.  S.)  147.  As  to  verification  by 
non-reddent,  see  0.  Code,  sec.  5107 ; 
by  agent  or  attorney,  Code,  sec. 
5109. 

9  Meade  v.  Thome,  2  W.  L.M.  312, 
313;  Warner  v.  Warner,  11  Kan. 
121. 

"0.  Code,  860.  5107. 


"Stevens  v.  White,  1  W.  L.  M. 
394;  Warner  v.  Warner,  11  Kan.  121 ; 
Pudney  v.  Burkhart,  62  Ind.  179.  A 
defective  verification  may  be  waived. 
Hayward  v.  Grant,  13  Minn.  165; 
Smith  v.  MuUikin,  2  Minn.  319. 

»  White  V.  Freese,  2  C.  S.  C.  R.  30 ; 
Boyles  v.  Hoy t,  2  W.  L.  M.  548 ; 
Kerns  v.  Roberts,  3  W.  L.  M.  604. 
Where  no  verification  has  been  at- 
tached or  one  which  is  null  this  can 
not  be  done.  Stevens  v.  White,  1 
W.  L.  M.  394. 

''White  V.  Freese,  wpra;  Kerns 
V.  Roberts,  «upra ;  Stevens  v.  White, 
mpra, 

'4  Lessem  v.  Wilson,  43  la.  488. 

'sBank  v.  Reed,  31  0.  S.  435. 

'«  Sch  warz  v.  Oppold,  74  N.  Y.  307 ; 
Payne  v.  Floumey,  29  Ark.  500. 
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being  to  dismiss  the  pleadings  from  the  files  as  already  stated. 
Verification  of  denials  will  be  considered  when  that  subject  is 
reached. 

Sec.  46t.  Precipe— Indorsement  on  summons.—An  action 

can  only  be  commenced  by  the  issuance  of  a  summons,  and  we 
have  shown  in  a  previous  section  ^  that  the  action  is  commenced 
as  of  the  date  of  the  summons,  and  how  important  a  part  the 
summons  plays  in  the  commencement  of  an  action.  It  is  there- 
fore essential  that  counsel  be  advised  as  to  the  requirements  in 
the  issuance  and  service  of  the  summons.  That  ^^no  clerk  is 
bound  to  issue  process  without  a  precipe  in  writing  filed  as  his 
authority  and  indemnity,"  was  early  declared  to  be  the  rule.^  And 
the  statute  requires  that:  The  plaintiff  shall  also  file  with  the 
clerk  of  the  court  a  precipe,  stating  therein  the  names  of  the 
parties  to  the  action,  and  demanding  that  a  summons  issue.^ 
The  code  also  prescribes  the  requisites  of  the  summons,  and  what 
shall  be  indorsed  thereon  when  the  action  is  for  the  recovery  of 
money.  In  such  actions  there  must  be  indorsed  on  the  writ  the 
amount  of  money  claimed,  which  amount  is  to  be  stated  in  the 
precipe,  for  which,  with  interest,  judgment  will  be  taken  if  the 
defendant  fail  to  answer.*  This  requirement  must  be  complied 
with  before  judgment  can  be  taken  against  the  defendant,  if  his 
appearance  is  not  otherwise  effected.^  This  applies  to  all  actions 
for  money  only,  whether  sounding  in  contract  or  tort.®  What 
would  be  the  result  if  the  defendant  appeared  in  a  case  where 
this  rule  of  the  statute  had  not  been  complied  with  is  not  decided. 
In  such  case  he  enters  his  appearance  and  can  be  said  to  have 
fall  notice  of  all  that  the  petition  contains.'^  What  is  the  effect, 
then,  of  the  irregularity  in  such  case?  Certainly  none,  if  he  con- 
troverts the  merits  of  the  case,  as  it  is  well  settled  that  the  ap- 
pearance of  a  defendant  in  anywise  questioning  the  merits  of  the 
case,  even  moving  to  dismiss  for  want  of  proper  service,  waives 
all  irregularities  and  brings  him  into  court.  This  matter  is  dis- 
cussed at  section  118  pod.  It  has  been  held,  however,  with  refer- 
ence to  this  particular  question  where  a  party  after  service,  with- 
out protesting  against  submitting  himself  to  the  jurisdiction  of 
the  court,  files  a  motion  to  strike  from  the  files  the  summons  and 

'  AnU,  sec.  7.  ^  Hamilton  v.  Miller,  35  O.  S.  87. 

'8Ute  V.  Caffee,  6  Ohio,  150, 154,  '  In  both  25  O.  S.  82  and  35  O.  S. 

155.  87>  the  defendants  failed  to  appear. 

'O.  Code,  sec.  5036.  Bat  neither  case  decides  the  qaee- 

^O.  Code,  sec.  5037.  tion  just  presented  by  the  text. 
» Finckh  V.  Evers,  25  O.  8.  82. 
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return,  and  all  the  papers  on  the  ground  of  irregularity,  is  an  ap- 
pearance in  the  action,  precluding  him  from  denying  the  juris- 
diction of  the  court  on  the  ground  that  the  summons  or  service 
was  defective.^  Can  a  defendant  file  a  motion  for  the  purpose  of 
quashing  the  service  for  the  reason  that  it  is  irregular  or  not  legal 
because  of  no  indorsement?  I  would  say  that  he  could  do  so  if 
he  comes  into  court  for  the  purpose  of  questioning  the  jurisdic- 
tion of  the  court,  and  not  intending  to  enter  his  appearance  in 
the  case,  and  if  he  does  not  question  the  merits  of  the  case  in  the 
least. 

The  statute  in  terms  only  requires  an  indorsement  to  be  made 
in  actions  for  the  recovery  of  money  only,  but  the  precipe  and 
summons  in  all  cases  ought  to  indicate  what  the  prayer  is.  In 
foreclosure  proceedings  where  no  personal  judgment  is  asked,  it 
has  been  held  not  error  if  the  amount  is  not  indorsed,^  and  it  has 
even  been  held  that  no  indorsement  need  be  made  on  the  sum- 
mons in  an  action  to  foreclose  a  mortgage  where  a  personal  judg- 
ment is  asked.^  Default  judgment  can  be  taken  only  for  the  re- 
lief which  is  indorsed  on  the  summons;  the  court  will  not  enter 
up  judgment  in  such  case  for  other  relief  than  that  indorsed 
on  the  summons.^  It  is  not  necessary  for  the  clerk  to  sign  the 
indorsement.^ 

Sec.  46u.  Rule  days. — Defendant  must  file  an  answer  or 
demurrer  on  or  before  the  third  Saturday,  and  the  reply  or 
demurrer  by  the  plaintiff  on  or  before  the  fifth  Saturday,  after 
the  return  day  of  the  summons,  or  service  by  publication.^ 
The  rule  day  for  filing  a  petition  in  the  court  of  common 
pleas  in  a  case  appealed  from  a  justice  is  the  third  Saturday 
after  the  expiration  of  the  time  limited  for  filing  the  tran- 
script; and  subsequent  pleadings  shall  be  filed  within  such 
times  thereafter  as  is  provided  for  the  filing  thereof  in  cases 
commenced  in  that  court  after  the  return  of  the  summons." 
The  answer  or  demurrer  of  a  defendant  to  a  cross-petition  shall 
be  filed  on  or  before  the  third  Saturday,  and  the  reply  or  de- 
murrer thereto  on  or  before  the  fifth  Saturday,  after  the  cross- 
petition  is  filed. ^  Where  an  answer  demands  affirmative  relief, 
the  plaintiff  becomes  defendant  to  the  cross-petition  and  is  given 

'  Maholm  v.  Marshall, 21)  O.  S.  611 ;  sBroltoii  v.  Allston,  2  W.  L.  M. 

Evans  v.  lies,  7  O.  S.  233.  588. 

=  Conn  v.  Rhodes,  26  O.  S.  (544.  «  q  (j^^^^  ^^^  5Q97 

^  Larimer  v.  Clemmer,  31  O.  S.4V)9 ;  ?  R.  S.,  sec.  6.598. 

Maholm  v.  Marshall,  29  O.  wS.  611.  « 0.  Code,  sec.  5097. 

*  Williams  v.  Hamlin,  1  Handy,96. 
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the  same  time  to  plead  as  is  allowed  a  defendant.^  An  answer 
day  in  quo  warranto  is  within  thirty  days  after  the  return 
day  of  the  summons,  and  not  the  third  Saturday.^  A  defend- 
ant is  not  excused  from  filing  his  answer  within  the  rule 
merely  because  the  plaintiff  has  failed  to  comply  with  an 
order  for  security  for  costs.^  The  court,  or  a  judge  in  vaca- 
tion, is  authorized,  for  good  cause  shown,  to  extend  the  time  f 
for  filing  any  pleading  upon  such  terms  as  are  just.^  A  de- 
fendant has  the  same  time  in  which  to  answer  or  demur  to  a 
petition  which  has  been  amended  as  of  right,  or  within  ten 
days  after  a  demurrer  is  filed,  as  to  an  original  petition.^  It  rests 
largely  within  the  discretion  of  a  court  as  to  whether  or  not  a 
pleading  will  be  permitted  to  be  filed  after  rule  day,  but  a  meri- 
torious answer  should  never  be  refused.^  There  being  no  time 
fixed  by  the  statute  (5114)  authorizing  the  court  to  amend 
pleadings,  or  permit  them  to  be  amended,  within  which  the 
adversary  must  answer  or  reply  thereto,  the  time  within  which 
an  answer  may  be  filed  to  an  amended  petition  permitted  to  be 
filed  under  5114,  is  also  within  the  discretion  of  the  court.  If 
no  time  be  fixed,  but  the  case  is  set  for  trial  on  a  specified  day, 
the  action  of  the  court  in  setting  the  case  for  trial  will  be  con- 
strued in  effect  as  an  order  that  the  issues  be  made  up  by  that 
time.^  The  court  having  power  to  grant  leave  to  file  a  pleading 
out  of  rule,  has  also  power  to  take  it  up  and  consider  it  when 
filed  out  of  rule,  without  making  any  order  on  that  subject, 
and  when  it  shall  have  done  so,  by  rendering  judgment,  the 
same  will  be  conclusive,  unless  some  method  is  taken  in  the 
court  to  set  it  aside.^ 

1  Kimmel  v.  Pratt,  40  O.  S.  344.  v.  State  was  decided),  "  that  the  de- 

^  0.  Code,  sec.  6772 ;  State,  etc.,  v.  fendant  had  the  usual  time  for  an- 

Robinson,  11  W.  L.  B.  294.  swer  after  every  material  amend- 

'  NewBom  v.  Ran,  18  O.  240.  ment,  whether  that  amendment  ia 

*  O.  Code,  sees.  5098,  6773.  As  made  under  sec.  134  (5111)  and  135 
to  interrogatories,  see  Code,  sec.  {bll2)  or  in  term  time  {bll^)f  on  leave 
5100.  obtained  by  the   court.**     Since  the 

'  O.  Code,  sees.  5111,5112;  50O.S.  ruling   in  Neininger  v.  State,  it  is 

:i94.  receflsary  when  a  demurrer  is  bus- 

•  Hengehold  v.  Gardner,  4  W.  L.  tained,  and  leave  is  given  to  amend 
B.  958.  a  petition,  that  a  time  should  also  be 

'  Neininger  v.  State.  50  O.  S.  394.  fixed  (in  the  entry)  within  which 
Nash,  J.,  in  Mather  v.  Gallia  Fur-  the  defendant  may  file  his  an- 
nace  Co.,  1  W.  L.  M.,  351,  353,  said  swer,  otherwise  he  might  become 
(and  such  has  perhaps  been  the    in  default. 

universal  understanding  of  the  bar,       »  Parker  v.  Haight,  7  Oh.  Dec.  609, 
and   the   practice,  until   Neininger 
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Part  2.    The  Petition — Rules  of  Pleading. 

Sec.  47.  The  cause  of  action.  I  endeavored  to  show  the 
Cause  of  Action  as  a  distinct  and  separate  part  of  the  petition 
at  a  former  section,^  and  what  constitutes  the  Cause  of  Action 
will  now  be  explained.  When  once  the  mind  is  impressed  with 
the  essential  elements  of  the  cause  of  action,  it  will  not  be  eon- 
fused  with  the  other  formal  parts  of  the  petition,  and  the  deter- 
mination of  the  question  whether  a  party  has  a  cause  of  action 
which  he  may  maintain,  will  be  rendered  an  easier  task.  There 
are  certain  preliminary  facts  stated  by  way  of  inducement,  as 
the  capacity  of  parties,  jurisdictional  facts,  when  necessary  to  al- 
lege them,  as  also  the  prayer  of  the  petition,  which  do  not  form 
any  part  of  the  cause  of  action.  The  Rules  of  Pleading  which 
must  be  mastered,  have  to  do  almost  solely  with  the  statement 
of  the  cause  of  action.  The  Rules  of  Pleading  either  govern  the 
statement  of  matter  alleged  by  way  of  inducement,  the  cause  of 
iiction,  or  the  defense,  counter-claim  and  set-off. 

A  perfect  understanding  of  this  matter  is  not  alone  tiseful  to 
the  student,  but  to  the  jud^e  and  lawyer  as  well.  Questions 
are  constantly  arising  whether  the  facts  showing  the  infringe- 
ment of  a  right  constitutes  a  single  cause  of  action  or  more.  By 
keeping  in  mind  the  simple  test  by  which  to  determine  whether 
or  not  there  is  more  than  one  cause  of  action,  these  questions  may 
easily  be  solved. 

An  action  is  brought  for  the  purpose  of  obtaining  certain  re- 
sults. These  results  are  called  relief.  The  result  rights  the 
wrong  which  has  violated  or  infringed  the  right.  The  distinc- 
tion between  the  relief  and  the  cause  of  action  must  be  ob- 
served. 

The  violation  of  a  legal  right,  or,  as  it  is  generally  put,  a  pri- 
mary right,  constitutes  the  cause  of  action.  It  is  not  alone  the 
wrong  but  the  right  and  wrong  together  which  constitutes  the 
cause  of  action.  We  have  cases  illustrative  of  where  the  remedy 
and  cause  of  action  might  easily  be  confused  ;  but  I  do  not  agree 
with  the  argument  and  analysis  of  some  "Vriters  upon  this  ques- 

'  Ante  sec.  46-0. 
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tion,  nor  do  the  cases.  It  is  said,  for  example,  that  where  a  mis- 
take has  been  made  in  a  written  instrument,  that  reformation  and 
reacovery  in  damages  or  money  may  be  had,  but  that  there  is  but 
one  cause  of  action,  with  two  reliefs.  Another  familiar  example 
is  an  action  for  the  recovery  of  the  possession  of  real  property, 
with  damages  and  rents  and  profits.  This  it  is  said  constitutes  a 
single  cause  of  action,  with  several  kinds  of  relief.^ 

What  constituted  a  cause  of  action  under  the  common  law — a 
violation  of  a  primary  right — constitutes  a  cause  of  action  now 
under  the  code.  Applying  this  teat  merely  for  purposes  of  illus- 
tration to  the  cases  mentioned,  I  would  arrive  at  a  different  con- 
clusion from  other  writers.  If  a  mistake  is  made  a  wrong  has 
been  suffered  by  the  one  who  has  the  right  to  have  the  same  rec- 
tified. The  whole  eaUent  of  that  right  is  to  have  the  instrument 
express  what  the  parties  mutually  intended  it  should,  so  that  the 
parties  may  then  make  use  of  the  instrument  as  was  contem- 
plated. That  is  an  absolute  right  which  has  been  violated,  and 
may  be  vindicated  or  remedied  by  a  separate,  independent  suit  in 
a  court  of  equity.  Under  the  old  practice  suit  would  had  to  have 
been  brought  in  a  court  of  equity,  and  there  is  nothing  to  indi- 
cate that  a  change  was  intended  under  the  code  by  allowing  the 
unison  of  legal  and  equitable  causes.  If  there  has  been  a  mutual 
mistake,  and  the  party  complaining  is  entitled  to  relief  on  this 
account,  he  may  or  may  not  have  occasion  to  enforce  the  obliga- 
tions imposed  by  the  instrument.  If  it  is  to  pay  money,  or  to 
perform  some  other  act,  a  breach  of  which  would  entitle  the 
party  to  money  damages,  then  the  party  has  a  separate  and  dis- 
tinct primary  legal  right,  the  violation  of  which  constitutes  a 
cause  of  action  which  may  be  brought  separately  or  joined  with 
the  cause  of  action  for  equitable  relief.  These  rights  could  have 
been  vindicated  at  common  law  only  by  separate  suits,  one  in  a 
court  of  equity,  and  the  other  in  a  court  of  law.  No  one  ciin  deny 
that  a  separate  suit  may  now  be  brought  for  reformation,  and  a 
separate  suit  for  the  recovery  of  money  thereon.  The  authorities 
are  not  in  accord  upon  this  matter.^  The  action  for  the  recovery 
of  the  possession  of  real  property  has  been  elsewhere  explained." 
This  class  of  cases  must  not  be  confused  with  another,  where  from 
the  violation  of  the  same  right  there  may  arise  either  of  two  kinds 

'Pomeroy's  Code  Rem.  sec.  454.  'See  sec.  24,  ante.  Pomeroy's 
459.  Code  Rem.,  sec.  459. 

3  See  ante  sec.  30. 
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of  relief.     As  where  a  contract  is  made  which  is  not  performed, 
there  may  be  specific  performance  or  money  damages. 

If  one  wrong  infringes  two  legal  rights,  there  are  then  two 
causes  of  action.  All  we  have  to  do  is  to  ascertain  and  separate 
the  primary  right  or  rights  which  have  been  violated,  and  for 
each  right  there  is  a  separate  cause  of  action.* 

Sec.  48.  The  same— Primary  right  explained.— The  pri- 
mary right,  the  violation  of  which  constitutes  the  cause  of  action, 
must  be  a  legal  right.  It  is  such  a  right  as  the  power  of  the 
State  will  protect,  and  compel  such  acts  or  forbearances  on  the 
part  of  others  as  may  be  necessary  to  its  enforcement.  The  State 
will  not  lend  its  aid  in  this  behalf  unless  such  other  persons  owe 
a  diiiy  to  the  one  complaining  of  the  violation  of  the  right.  The 
legal  or  primary  right  arises  from  a  legal  duty.  This  duty  may 
arise  from  terms  imposed  by  the  parties  themselves,  or  from  a 
duty  imposed  by  law.  It  is,  then,  the  legal  duty  which  gives 
rise  to  the  legal  right,  which  with  the  wrong  constitutes  the  cause 
of  action. 2 

Sec.  49.    Of  the  statement  of  the  cause  of  action.— The 

manner  of  setting  forth  the  Cause  of  Action  under  the  code  is 
called  the  Fact  system.  The  section  of  the  Ohio  code  first  passed 
provided  that :  The  rules  of  pleading  heretofore  existing  in  civil 
actions,  are  abolished ;  and  hereafter  the  forms  of  pleading  in  civil 
actions  in  courts  of  record,  and  the  rules  by  which  their  suffi- 
ciency may  be  determined,  are  those  prescribed  by  the  code.^  It 
now  reads,  the  forms  of  pleading  heretofore  existing,  etc.  The 
code  aimed  to  destroy  the  evils  of  Special  and  General  pleading. 
"The  court  and  jury  want,  and*  written  pleadings  should  present, 
a  clear,  plain  and  concise  statement,  just  such  a  statement  as  the 
i lawyer  often  makes  at  the  opening  of  the  trial.  This  is  what  the 
j)leadings  should  give — *a  statement  of  the  facts  constituting  the 
cause  of  action  or  defense  in  ordinary  and  concise  language,  and 
without  repetition,'  and  this  is  what  we  require  them  to  give."* 
This  matter  has  been  more  thoroughly  explained  from  a  historical 
standpoint  at  another  place  to  which  reference  is  invited  in  this 
connection.^ 

» See  Pomeroy's  Code  Rem.,  sec.  for  explanation  of  "  Cause  of   Ac- 

457.  tion." 

=  See  Veeder  v.  Baker,  83  N.  Y.  3  See.  (83)  6057. 

156;  Railroad  Co.  v.  Rice,  36  Kan.  *Code  Com.  Rep.,  52. 

593;  Marquat  v.  Id.,  12  N.  Y.  341,  ^  Ante  sec.,  k,  intro.  ch. 
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Sec.  49-1.    To  what  extent  are  eommon-law    rules 
changed,  or  applicable  under  the  code.— It  would  appear 

from  the  language  of  the  code  given  in  the  preceding  section 
that  the  common-law  rules  of  pleading  were  entirely  abolished. 
There  appears  to  be  some  significance  in  the  fact  that  the  words: 
*'  The  rules  of  pleading  heretofore  existing  in  civil  actions  are 
abolished,"  were  dropped  from  the  section,  leaving  only  the 
language:  "The  forms  of  pleading  in  civil  actions  in  courts 
of  record,  and  the  rules  by  which  their  sufficiency  may  be  de- 
termined, are  those  prescribed  by  the  code."^  Two  views  have 
been  taken  of  the  provision  of  the  codes  upon  the  question  as  to 
whether  any  of  the  rules  of  the  common  law  are  still  in  force ; 
one,  that  the  rules  of  common  law  and  equity  are  still  in  force  bo 
far  as  they  are  still  applicable  under  the  code ;  the  other,  as  the 
code  provides,  that  they  are  no  longer  in  force  and  applicable  to 
the  new  procedure.  The  latter  seems  to  be  the  conclusion  most 
generally  reached  by  the  courts.^    There  is  no  doubt  of  the  prop- 


•  Code,  sec.  5067. 

'Swan,  J.,  in  TroAtees  v.  Odlin,  8 
O.  S.  293,  297,  said :  "  We  suppose 
the  common-law  rule  as  to  the  con- 
Btruction  of  pleadings  under  the 
code  is  entirely  abrogated.  If  plead- 
ings shall  be  in  ordinary  language, 
as  contradistinguished  from  legal 
technical  language,  they  must  be 
construed  as  meaning  what  is  gen- 
erally understood  by  ordinary  lan- 
guage, and  hence  there  can  be  no 
established  technical  mode  of  stat- 
ing a  cause  of  action  or  defense. 
So,  too,  the  rules  of  the  common 
law,  as  to  the  sufficiency  of  plead- 
ings, are  abrogated,  and  in  their 
place  is  substituted  the  few  and 
fiimple  rules  of  the  code.  Code,  sec. 
83.  Whatever  rules  of  common- 
law  pleading  are  in  accordance  with 
the  rules  of  the  code,  they  are  still 
applicable  to  pleadings  under  the 
code ;  not,  however,  as  common-law 
rules,  but  as  rules  of  the  code.  Thus 
the  rules  of  common-law  pleading 
which  illustrate  and  vindicate  the 
law  that  the  facts  which  constitute 
a  cause  of  action  shall  be  set  forth 
in  the  declaration,  may  be  applica- 


ble to  a  petition  under  the  code. 
But  the  language  to  be  used  in  stat- 
ing the  cause  of  action  is  prescribed 
by  the  code,  and  the  common-law 
rules  in  that  respect  are  entirely  in- 
applicable.*' 

'*  During  the  earlier  periods  of  the 
present  system  there  was  an  evi- 
dent disposition  on  the  part  of  some 
judges  and  courts  to  *  *  •  hold 
that  the  old  methods,  rules  and  re- 
quisites of  the  common  law  and  of 
equity  are  still  applicable  in  sub- 
stance when  not  inconsistent  with 
the  provisions  of  the  statute,  or,  in 
other  words,  that  they  had  been 
supplanted  only  so  far  as  such  in- 
consistency extends.  ♦  •  ♦  » 
It  may  now,  I  think,  be  regarded  as 
^he  established  doctrine  that  the 
code  in  each  of  the  states  is  the  only 
source  of  authority  from  which 
rules  of  pleading  may  be  drawn, 
that  its  methods  have  completely 
supplanted  those  which  preceded 
it,  so  that  the  latter  can  no  longer 
be  appealed  to  as  possessing  of 
themselves  any  force  and  authority.** 
Pomeroy's  Code  Rem.,  sec.  515,  and 
c&seB. 


118  THE   PETITION,  ETC.  [§§  49-1,  49-2. 

position  80  frequently  asserted  that  the  same  facts  which  consti- 
tuted a  oause  of  action  at  common  law  will  constitute  a  cause  of 
action  under  the  code,  the  only  difference  being  in  the  manner 
and  form  of  statement.^  But  what  changes  have  been  made  in 
the  rules  of  pleading  and  to  what  extent  any  of  the  common-law 
rules  remain  in  force  will  appear  in  the  discussions  throughout 
this  work. 

See.  49-2.    Facts  showing  legal  duty  and  legal  right 

must  be  stated. — The  facts  which  must  be  stated  are  those 
ultimate — not  evidentiary  —  facts  which  show  that  one  owes 
another  a  legal  duty,  which  give  rise  to  the  legal  right,  the 
infringement  of  which  constitutes  the  cause  of  action.  Much  time 
and  labor  will  be  saved  if  it  is  always  remembered  that  the  (e^oZ 
duty — which  gives  rise  to  the  cause  of  action — must  not  be  stated 
.in  terms  or  effect,  but  only  the  JqjcU^  which  show  the  commission 
of  some  wrong  or  the  violation  of  some  contractual  obligation, 
should  be  alleged.  It  is  for  the  court  and  not  the  pleader  to  draw 
its  conclusion,  and  to  say  whether  there  was  a  legal  duty  owing, 
and  consequently  a  legal  right  and  cause  of  action  in  favor  of  the 
complainant.  It  would  be  improper  to  allege  in  terms  that  the 
defendant  owed  a  certain  duty  to  the  plaintiff  to  do  a  particular 
thing.2  There  must  of  necessity  be  sufficient  facts  alleged  to 
constitute  a  cause  of  action,  and  the  pleading  should  be  in- 
cumbered with  no  more  than  is  necessary.  As  to  this  the  pleader 
must  be  the  judge  in  the  first  instance.  In  some  instances  it 
may  be  difficult  to  separate  and  cull  the  necessary  facts;  it  is 
only  such  facts  as  will  disclose  the  legal  duty  and  the  consequent 
legal  right.  In  order  to  do  this,  therefore,  recourse  must  be  had 
to  the  substantive  law,  and  the  statement  must  be  confined  to 
the  facts  which  are  found  by  the  rules  and  principles  of  sub- 
stantive law,  define  and  prescribe  legal  duty  and  legal  right.  This 
fshows  the  close  relation  existing  between  substantive  law  and 
adjective  law,  which  the  author  considers  justifies  a  somewhat 
extensive  treatment  of  legal  duty  and  rights  in  the  chapters 
treating  many  of  the  special  subjects  in  this  work. 

'Hill  V.  Barrett,  14  B.  Hon.  83,  is  an  instructive  case. 
^  Farroa  v.  Sherwood,  17  N.  Y.  227,  230. 
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Sec.  50.    Statement  of  facts— General  observations  and 

roles. — It  would  seem  that  the  language  of  the  code  that  the 
petition  must  contain  *'  a  statement  of  the  facts  constituting  the 
cause  of  action  in  ordinary  and  concise  language"  would  not 
need  much  elucidation.  Yet  it  is  one  of  the  most  difficult  tasks 
to  determine  just  what  should  be  stated.  There  can  only  be  a 
few  well  known  rules  observed  here,  the  more  detailed  discussion 
being  treated  in  the  chapters  on  the  particular  actions.  A  fact  in 
JBL  pleading  is  a  circumstance,  act,  event  or  incident.^  The  old 
rules  of  pleading  required  that  it  should  be  stated  when  every 
material  fact  happened.  This  is  only  necessary  under  the 
present  system  when  time  may  be  the  essence  of  a  contract,  or 
the  time  when  a  fact  happened  is  material.^  And  if  not  so 
stated  the  pleading  will  be  demurrable.^  That  the  allegation 
of  ownership  is  the  statement  of  a  fact  can  hardly  be  questioned,^ 
but  it  is  not  necessary  to  show  how  title  is  acquired.^  It  is 
.essential  that  all  of  the  facts  necessary  to  be  proved  to  make  a 
cause  of  action  should  be  stated,^  which  means  those  facts  which 
the  evidence  upon  the  trial  will  establish  and  not  the  evidence 
which  will  be  required  to  prove  their  existence.^  A  failure  to 
allege  an  essential  fact  will  prove  fatal,  as  proof  of  any  fact 
not  set  forth  cannot  be  oflfered.*  The  petition  must  of  course 
contain  a  cause  of  action  in  favor  of  the  plaintiff.^    But  there 


« Drake  v.  Cockroff,  10  How.  Pr. 
377;  Garrity  v.  Grady,  44  111.  App. 
'JOS.  A  mere  statement  that  an  in- 
jury 18  irreparable  is  not  the  state- 
ment of  any  fact.  Van  Wert  v. 
Webster,  31  O.  8.  420.  An  aver- 
ment of  reor)i:anization  of  a  corpora- 
tion is  a  fact  and  not  a  conclusion 
(Hyatt  v.  McMahon,  25  Barb.  458) ; 
and  so  with  an  allegation  as  to  un- 
soundness of  mind.  Riggs  v.  Amer- 
ican Tract  Society,  84  N.  Y.  230;  In 
re  Gharky,  57  Cal.  274. 


» People  ex  rel.  v.  Ryder,  12  N.  Y. 

4:w. 

3  Patterson  v.  Baker,  3  Hun,  398. 

*  Swan's  Pldg.  150;  Hume  v.  Watt, 
5  Kan.  40;  Commissioners  v.  Young, 
18  Kan.  444,  445. 

5  Malcolm  v.  O'Riley,  89  N.  Y.  156. 

*Prindle  v.  Carruthers,  15  N.  Y. 
425-27;  Griggs  v.  St.  Paul,  9  Minn. 
246. 

'  Wooden  v.  Strew,  10  How.  Pr.  48. 

« Bailey  v.  Ryder,  10  N.  Y.  363-70. 

9  Weidner  v.  Rankin,  26  O.  S.  522; 
Tye  V.  Catching,  78  Ky.  463. 
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is  no  technical  mode  of  stating  it,  and  according  to  the  code 
it  should  be  in  ordinary  rather  than  technical  language.^  A 
petition,  though  inartistically  drawn,  which  contains  facts  suffi- 
cient, if  properly  stated,  to  constitute  a  cause  of  action,  will  sup- 
port a  judgment.'^ 

Sec.  50a.    Statement  of  facts  continued— Legral  eflfect. 

-^Whenever  the  rules  of  common-law  pleading  are  in  accord- 
ance with  the  code  system  they  are  still  applicable  and  may  be 
followed.^  While  pleading  legal  conclusions  and  according  to 
the  legal  effect  were  evils  of  the  common  law  which  the  new 
system  designed  to  discard,  there  was  a  rule  connected  with 
this  subject  at  common  law,  which  is  still  retained  under 
the  code,  that  was  free  from  objection.  It  is  held  under  our 
present  system  that  a  party  should  state  the  actual  facts 
which  give  rise  to  a  cause  of  action  in  his  favor  as  they 
occurred,  rather  than  their  legal  effect,*  and  that  the  plead- 
ing will  not  be  demurrable  if  it  does  not  state  the  legal  effect 
thereof.^  In  fact  this  is  pronounced  by  different  writers  as 
the  better  rule.®  We  may  safely  say  that  the  general  rule  is 
that  the  legal  effect  of  a  contract,  oral  or  written,  should  not 
be  stated.  Yet  there  are  exceptions  still  under  the  code  to 
this  rule.  It  is  considered  still  proper  pleading  under  the 
code,  in  some  instances,  to  state  the  facts  according  to  their 
legal  effect  without  giving  evidence,  circumstances,  arguments 
or  inferences,"^  as  for  instance  in  stating  a  cause  of  action  upon 
a  contract  of  sale,  or  in  fact  upon  any  kind  of  contract,  it  is  not 
necessary  to  state  how  the  sale  or  the  contract  was  made, 
whether  through  an  agent  or  otherwise,  but  simply  that  the 
sale  or  the  contract  was  made.® 

There  are  at  least  two  instances  where  our  courts  still  sanction 
pleading  according  to  the  legal  effect:  1.  In  the  use  of  the 
common  counts ;  2.  Where  the  legal  effect  of  the  facts  and  the 
facts  are  so  closely  allied  or  blended  together  that  it  is  difficult, 
if  not  quite  impossible,  to  separate  them  in  the  allegation. 

1  Trustee  v.  Odlin,  8  O.  S.  297.  » Railroad  Co.    v.    Robinson,  133 

8  Youngstown  v.  Moore,  30  O.  S.  N.  Y.  242  (1892) ;   Thayer  v.  Gile,  42 

133.  Hun,  268,  1886;   Boyce  v.  Brown,  7 

» Trustee  v.  Odlin,  8  O.  S.  29. .  Barb.  80  (1849) ;    Gasper  v.  Adams, 

*  Barney  v.  Worthington,  37  N.  Y.  28  Barb.  441 ;   Brown  v.  Champlin, 
112-116.  66  N.Y.  214-219;   Pomeroy's   Code 

•  Hemingway  v.  Poucher,  98  N.  Y.  Rem.,  sec.  537, 

281.  *  Sherman  v.  Railroad  Co.,  23  Barb. 

'Pomeroy's  Rem.,  sec.  537;  Bry-  239 ;  Railway  Co.  v.  Nickleas,  73  Ind. 
ant's  Code  Pldg.,  p.  187.  382. 
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In  the  use  of  the  common  counts  at  common  law  the  legal 
effect  of  the  facts  only  was  stated,  and  the  use  of  the  common 
count  in  aasumpmt  under  the  code  has  been  approved  by  many 
authorities,^  such  pleading  being  regarded  at  least  good  as 
against  a  demurrer,  in  the  absence  of  a  motion  to  make  definite 
and  certain,  though  not  to  be  encouraged.^  As  to  the  second 
class,  where  the  allegation  contains  an  admixture  of  fact  and 
law,  being  a  proper  course  of  pleading,  the  author  is  content  to 
rest  upon  the  argument  of  the  most  excellent  authority  cited  in 
the  note.^ 

See.  506.    Statement  of  faet  eontinued.— It  is  essential 

that  only  the  ultimate  or  issuable  facts  be  stated.  Those  facts, 
therefore,  which  lie  behind  or  transpire  before  the  ultimate 
one  are  only  probative  and  constitute  the  evidence;  and  this 
has  no  place  in  a  pleading,  tenders  no  issue,  but  detracts  from 
the  simplicity  and  logical  directness  which  should  be  ob- 
served.* Hence  it  follows  that  the  evidence,  or  rather  evi- 
dential facts,  must  not  be  stated.^  In  pleading  fraud  the  facts 
from  which  the  inference  of  fraud  is  derived  may  be  stated 
without  designating  them  as  fraudulent;^  nor  is  it  necessary 
to  state  the  manner  in  which  the  fraud  was  discovered,  as  it 
is  no  element  of  the  action.*^  If  an  action  be  founded  upon 
a  statute,  it  is  essential  that  every  fact  necessary  to  bring  the 
case  within  the  statute  should  be  stated.^  If  in  any  case  a 
petition  does  not  contain  facts  sufficient  to  constitute  an  ac- 
tion, merely  filing  an  answer  will  not  constitute  a  waiver  of 
that  defect.^  But  it  is  sufficient  if  the  facts  stated  in  the  pe- 
tition warrant  the  judgment,  although  the  grounds  upon  which 
it  was  rendered  were  other  than   those  contemplated    by  the 

^  Pomeroy's  Code  Rem.,  sec.  542,  Mahon,  25  Barb.  458.    A  statement 

note  1,  where  many  anthorities  are  of  evidence  can  only  be  jostified 

collected.  when  it  is  such  that  the  conclusion 

*  McNntt  V.  Hanfman,  26  O.  S.  127;  of  facts  necessary  to  sustain  the  ac- 
Swan's  PI.  and  Pr.  177 ;  Hazen  v.  tion  must  inevitably  follow.  Zim- 
O'Connor,  14  O.  C.  C.  529-^31.  merman  v.  Morrow,  28  Minn.  367. 

»  Swan's  PI.  and  Pr.,  pp.  150-159.        •  Whittlesay  v.  Delaney,  73  N.  Y. 

«  Miles  V.  McDermott,  31  Cal.  271 ;  571. 
Osbom  V.  Clark,  60  Cal.  622;  Cowie     '  Kansas,  etc.,  Ry.  Co.  vs.  McCor- 

r.  Toole,  31  la.  513-16.  mick,  20  Kan.  107-11. 

*  KansM,  etc.,  Ry.  Co.  v.  McCor-  *  Brown  v.  Harman,  21  Barb.  508. 
mick,  20  Kan.  107  ;  Badeaa  v.  Niles,  *  Farrar  v.  Triplett,  7  Neb.  240  ; 
9  Abb.  N.  C.  48 ;  Ensign  v.  Dickin-  O'Donahae  v.  Hendrix,  13  Neb. 
son,  19  N.  Y.  8.  438;    Hyatt  v.  Mc-  256. 
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pleader.^  It  is  a  fundamental  rule  that  facts  must  be  stated 
directly,  definitely  and  positively, 2  only  what  the  party  knows 
to  be  the  truth,  and  not  in  dififerent  forms  to  meet  different 
constructions,  as  was  formerly  done  ;^  nor  upon  mere  belief.* 
When  this  rule  is  violated  the  remedy  is  by  motion  to  make 
definite  and  certain,  and  not  by  demurrer.^  In  some  instances 
where  facts  have  been  defectively  alleged,  and  no  objection 
has  been  made  by  motion  or  otherwise,  they  will  be  cured  by 
the  evidence  and  verdict.^  This  cannot  be  the  case,  however, 
where  allegations  of  material  facts  essential  to  the  mainte- 
nance of  an  action  have  been  omitted.^  And  where  a  petition 
is  challenged  after  answer  by  an  objection  to  the  introduction 
of  evidence  that  it  does  not  state  facts  sufiicient  to  constitute 
an  action,  it  should  be  liberally  construed  for  the  purpose  of 
sustaining  the  same.*  But  every  material  averment  in  a  pe- 
tition which  is  not  denied  by  answer  will  be  taken  as  true  for 
the  purpose  of  the  action.®  It  is  also  a  well  established  rule 
that  an  omission  of  a  material  fact  in  the  petition,  or  a  de- 
fective allegation,  will  be  cured  when  the  same  is  shown  in  the 
finswer.^^  But  the  allegations  in  an  answer  cannot  cure  defects 
in  a  petition,  where  the  plaintiff*  by  reply  denies  the  averments 
in  the  answer." 

1  Wright  V.  Hooker,  10  N.  Y.  51.   Hyndmaii  v.  Timme,  35  N.P:.  Rep. 
As  where  the  fact  stated  was   an  ^046  (Ind.,  18S)3). 
^tion    on    contract,  although    in      ^  Railroad    Co.    v.   McCaffery,  72 
form  it  was  for  a  conversion.     Ck)n-  Ind.  294;    Morrison   v.  Collier,  79 
aughaty  v.  Nichols,  42  N.  Y.  83.  Ind.  417 ;    Trammel  v.  Chipman,  74 

^Stoutenburg  v.  Lybrand,  13  O.   Ind.  474;    Railroad  Co.  v.  Noel,  77 
S.  228-33 ;    Bank  v.  Oliver,  1  Disn.   Ind,  110. 
]59,  "^  Cox  V.  Hunter,  79  Ind.  590. 

«  Dunning  V.  Thomas,   11    How.      ■  Robbins  v.  Barton,  50  Kan.  120. 
pr,  281.  *  Livesay  v.  Brown,  35  Neb.  112; 

*  Truscott  V.  Dole,  7  How.  Pr.  221.    Cobbey  v.  Wright,  34  Neb.  771. 

» Stoutenburg  v.  Lybrand,  13  O.  S.  ^°  Barrett  v.  Lingle,  33  111.  App.  91 ; 
228;  Bank  v.  Smith,  36  Neb.  199  Strauss  v.  Trotter,  26  N.Y.  S.  20; 
(1893);  Smith  v.  Woodruff,  1  Allen  v,  Choteau,  102  Mo.  309 ;  Sal- 
Handy,  276  ;  Trustee  v.  Odlin,  8  azar  v.  Taylor,  33  Pac.  Rep.  369 
O.  S.  293  ;   Lewis  v.  Coulter,  10   0.   (Colo.,  1893). 

S.  451;    Bank  v.  Bell,  14  0.  S.  208;      ^^  Mossness  v.  Ins.  Co.,  52  N.  W. 

Rep.  932  (Minn.,  1892). 
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See.  51.    Conelusions  of  law  should  not  be  pleaded.— 

It  is  a  well  understood  rule  that  facts  only  should  be  pleaded, 
and  not  conclusions  of  law — such  facts  as  are  capable  of  proof 
and  will  establish  a  conclusion  of  law.^  A  statement  of  a  con- 
clusion of  law  is  usually  of  a  right  or  liability  flowing  from 
certain  facts  and  is  subject  to  a  demurrer.*^  The  pleader  should 
not  state  propositions  of  law,  or  the  law  upon  which  he 
relies.*  The  rule  is  well  established,  but  the  diflSculty  lies  in 
its  application  and  in  determining  what  are  conclusions  o.f 
law,  so  that  mere  illustrations  need  here  be  given.  For  ex- 
ample, merely  setting  out  a  copy  of  a  contract,  stating  that  a 
defendant  thereby  became  liable  —  the  promise  must  be  al- 
lied. ^  And  80  with  an  allegation  that  a  contract  is  void  for 
want  of  consideration,^^  or  a  general  averment  of  the  require- 
ments of  a  statute.  ^^  It  should  not  be  stated  that  a  person  is 
bound  to  do  a  certain  thing  enjoined  by  statute,  but  the  facts 
showing  the  liability  should  be  set  forth. ^^  A  general  allega- 
tion that  a  defendant  neglected  and  refused  to  do  an  act  ac- 
cording to  the  terms  of  an  agreement  is  also  a  conclusion.^* 
And  so  with  an  allegation  that  the  defendant  is  indebted  to 
plaintiff  and  that  the  debt  has  not  been  paid  ;^^  or  that  there 

*  Baylies'  PlQading,  sec.  6 ;  Law-  ^  ^  State  v.  Hudson,  13  Mo.  App.  61. 
rence  v.  Wright,  2  Duer,  673 ;  Clay  »«  B.  &  O.  R.  R.  Co.  v.  Wilson,  31 
Co.  V.  Simonsen,  1  Dak.  T.  403 ;  Ger-    O.  S.  555. 

rity  v.  Brady,  44  111.  App.  203  (1892).      "  Wilson  v.  Clarke,  20  Minn.  367 ; 
'  Moore  v.  Hobbs,  79  N.  C.  535.         Van  Schaick  v.  Winne,  16  Barb.  90 

•  People  v.  Commissioners,  54  N.  Y.  ( 1852) . 

276;  Hemmingway  v.  Poucher,  98  **  Moore  v.  Hobbs,  79   N.  C.  65; 

N.  Y.  287.  Butts  v.  Phelps,  79  Mo.  302;   Bra- 

»  Bean  v.  Ayers,  67  Me.  483.  shears  v.  Strock,  46  Mo.  221 ;   Rob- 

i»  Hammond  v.  Earle,  58  How.  Pr.  erts  v.  Treadwell,  50  Cal.  520.    Lie-"" 

426.  nan  v.  Lincoln,  2  Duer,  670. 
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is  nothing  doe;*  or  that  a  contract  is  not  in  any  manner  bind- 
ing, or  that  defendant  is  not  liable ;  ^  or  that  plaintiff  is  en- 
titled to  the  possession  of  land  and  to  the  rents  and  profits 
thereof  ;•  or  an  allegation  in  an  action  for  a  personal  injury 
from  a  sidewalk  that  "  then  and  there,  and  long  prior  thereto, 
it  had  been  the  duty  of  said  defendant  to  keep  said  sidewalk 
in  safe  condition ; "  *  or  that  a  warrant  is  illegal,  null  and  void 
and  issued  without  authority  of  law ;  *  or  that  a  certain  thing 
is  illegally  done ;  *  or  that  an  attachment  was  illegal,  unau- 
thorized and  void ;  ^  or  that  certain  parties  became  subscribers 
to  capital  stock  of  a  corporation  by  signing  and  delivering  an 
agreement  among  themselves;*  or  that  an  assessment  has 
been  increased  by  reason  of  illegal  actions,  frauds  and  irregu- 
larities of  the  officers.*  And  so  with  a  denial  that  an  ap- 
praisement was  illegally  and  duly  made;^*  or  that  plaintiff  is 
the  actual  legal,  bona  fide  holder  of  a  note."  A  demurrer  will 
not  admit  the  truth  of  conclusions  of  law.^* 

Sec.  63.  Material  allegations. — A  material  allegation  is 
defined  by  the  code  to  be  one  essential  to  the  claim  or  defense, 
which  could  not  be  stricken  from  the  pleading  without  leaving 
it  insufficient.^*  Each  allegation  contained  in  the  petition  when 
not  controverted  by  answer  for  the  purpose  of  the  action  is 
taken  to  be  true ;  ^*  and  so  with  allegations  of  new  matter  in 
the  answer  not  controverted  by  the  reply;  but  not  as  to  new 
matter  in  the  reply,  which  is  deemed  controverted  by  force  of 
the  statute.^  An  allegation  of  the  execution  of  written  instru- 
ments and  of  the  existence  of  a  corporation  is  taken  to  be  true 


1  Larimore  ▼.  Wells,  29  O.  a  la 

>  Rolling:  Stock  Ca  v.  Railroad  Ca, 
84  O.  a  450-67 ;  Bank  v.  Lloyd,  18  O.  a 
853;  Railroad  Ga  v.  Wilson,  31  O.  a 
555 ;  Railroad  Ca  ▼.  Walker,  45  O.  a 
68a 

"Sheridan  ▼•  Jackson,  73  N.  T. 
170 ;  Scofield  ▼.  Whitelegge,  49  N.  Y. 
259. 

^Sammins  ▼.  Wilheloi;  6  O.  Q  O 
565. 

•  In  re  Denny,  10  Nev.  212 ;  Pelton 
T.  Bemis,  44  O.  a  51. 

•Bowers  ▼.  Smith,  20  a  W.  Rep. 
101  (Ma,  1892). 


^Spragae  ▼.  Parsons,  12  Daly,  892; 
Hammond  ▼•  Earle,  58  How.  Pr.  426. 

•  Wheeler  ▼•  Mining  Ca,  9  Nev. 
254 

»  Knapp  ▼.  Brooklyn,  97  N.  Y.  520 ; 
Swart  V.  Schermerhom,  85  Hun,  281. 

!•  Trustees  v.  Odlin,  8  O.  a  29a 

"Downer  ▼.  Reed,  17  Minn.  49% 
494 

i^Petterson  ▼.  Roach,  82  Q  a  874; 
Smitli  ▼.  Henry  Ca,  15  la.  885. 

I'O.  Code,  sea  6082. 

i«  O.  Code,  sea  5081 ;  Lumber  Oa  ▼. 
Town  Co.,  51  E^an.  894 

»0.  Code,  sea  508a 
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unless  denied.*  A  failure  to  plead  a  material  fact  raises  a  pre- 
Bumption  that  it  does  not  exist.' 

Sec.  53.  Pleading  statutes  —  Some  judicially  noticed.— 
It  is  an  established  rule  that  it  is  not  necessary  to  plead  those 
things  of  which  courts  take  judicial  notice.*  A  fact  which  is 
judicially  notice'^  is  to  be  regarded  as  matter  of  law,  and 
therefore  oanLot  be  pleaded.*  Judicial  notice  will  be  taken  of 
general,  local  or  special  statutes,  which  need  not,  therefore,  be 
pleaded.*  But  judicial  notice  cannot  be  taken  of  the  laws  of  a 
sister  state/  or  of  a  foreign  country,^  or  of  a  private  statute,* 
or  of  laws  published  but  not  properly  certified,*  all  of  which 
must  be  specially  pleaded  as  other  facts.  Judicial  notice  not 
being  taken  of  municipal  ordinances,  they  also  must  be  spe- 
cially pleaded  when  made  the  basis  of  a  liability.^*  And  so  with 
a  charter  or  foreign  franchise."  The  following  rules  should 
be  observed  in  pleading  statutes:  In  the  cttse  of  a  foreign 
statute  it  is  not  necessary  to  set  forth  an  exact  copy,  but  only 
its  substance  may  be  stated,  making  such  reference  that  it  may 
be  clearly  identified.*'  It  is  also  essential  that  the  construction 
given  it  by  the  courts  of  a  sister  state  be  stated ;  **  and  no  in- 
quiry can  be  made  as  to  the  correctness  thereof.^*  If  it  be  claimed 
that  a  law  of  a  sister  state  relieves  a  person  from  a  liability, 

1  Lumber  Ga  v.  Town  Co.,  51  Eaa  «  Railway  Ca  t.  Moore,  88  O.  S.  884 ; 

ZH,  Railroad  Ca  t.  Blackshire,  10  Kan. 

>  Railroad  Ca  ▼.  Lancaster  Ca,  4  477-87. 

NebL807;  Cheney  t.  Dunlap,  21  Neb.  *  State  ex  reL  ▼.  Kiesewetter,  45 

404.  O.  a  254. 

SO.  Code,  sec.  508a  lo  Richter  ▼.  Harper,  54  N.  W.  Rep. 

« Cooke  T.  Tallman,  40  Iowa,  188;  768  (Mich.,  1808).   So  with  municipal 

Shaw  V.  Tobias,  8  N.  Y.  188.  by-laws.    Harker  v.  Mayor,  17  Wend. 

« Jones  T.  Scudder,  2  Q  a  C  R.  178  199 ;  People  v.  Mayor,  7  How.  Pr.  81. 

<1872);  Shaw  v.  Tobias,  8  N.  Y.  188;  »  Devoes  v.  Gray,  22  O.  a  159. 

Brown  ▼.  State,  11  O.  280.  Of  acts  of  12  Minn.  H.  Works  t.  Smith,  54  N. 

incorporation.  Brown  ▼.  State,  11  O.  W.  Rep.  978  (Neb.,  1898). 

276.    Of  canal  laws.    State  v.  Perry,  ^s  Smith  t.  Bartram,  11  O.  a  690; 

W.  662;  Division  of  Howard  Ca,  15  Bank  y.  Baker,  15  O.  a  68;  Williami 

Kan.  195.  ▼.  Finlay,  40  O.  a  842 ;  Whelan  ▼. 

•Shed  ▼.  Augustine,  14  Kan.  282;  Kinsley,  26  0.  a  181 ;  James  ▼.  Rail- 
Railroad  Ca  y.  Tewis,  88  O.  a  196;  road  Co.,  2  Disn.  261-2l 
WiUiams  v.  Finlay,  40  O.  a  342.  >«  Bank  y.  Baker,  15  0.  a  6a 

^Erana  ▼.  Reynolds,  32  O.  a  163; 
Monroe  y.  Douglas,  5  N.  Y.  447. 
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the  state  of  the  law  when  the  same  is  supposed  to  have  arisen 
should  be  given.^  It  is  not  proper  to  allege  that  under  the^ 
law  of  another  country  plaintiff  is  entitled  to  relief  hereinafter 
prayed  for.-  In  pleading  a  private  statute  it  should  be  referred 
to  by  its  title  and  date  of  its  passage.'  Every  fact  necessary 
to  show  that  a  case  is  clearly  within  a  statute  should  be  stated.^ 
Where  an  action  is  brought  under  a  general  statute  it  is  not 
necessary  to  plead  or  refer  to  the  same  in  any  manner.*  And 
where  the  provision  in  a  statute  restrictive  of  a  right  of  re- 
covery against  the  defendant  is  in  a  separate  clause  from  that 
giving  the  right  of  action,  it  should  be  introduced  by  the  de- 
fense.* 

Sec.  64.  Other  matters  Jadicially  noticed. —  Courts  gen- 
erally take  judicial  notice  of  such  facts  or  conclusions  from  facts 
as  are  not  proper  objects  of  evidence.  This  will  include  mat- 
ters of  public  history  of  the  country,^  civil  divisions  of  the 
state,*  the  executive  of  a  state,*  and  other  public  officers  ;^^  of 
election  days ; "  the  various  arts  and  sciences ;  ^'  the  commence- 
ment of  a  term  of  court,  though  not  of  its  duration ;  ^*  all  prior 
proceedings  in  a  case;^^  the  genuineness  of  the  records  of  a 
court;**  seals  of  foreign  states;"  acts  of  contempt  coirmitted 
in  the  presence  of  the  court ; "  and  of  a  municipal  charter  ore- 

» Railroad  v.  Lewis,  83  O.  &  196.  'Dewees  v.  Colorado  Ca,  82  Tex. 

•Riendeau  v.  Vieu,  21  N.  Y.  a  506.  570. 

»0.  Code,  sec.  5092;  Railway  Cav.  »o  People    v.  Johr,  22    Mich.    461; 

Moore,  33  O.  S.  384.  Ragland  v.  Wynn,  87  Ala  182;  Gil- 

<  Austin  V.  Goodrich.  49  N.  Y.  266.  liland  v.  Adni'r.  2  O.  &  22a 

•Denver,  etc.  R  R  Ca  v.  DeGroff,  u Ellis  v.  Reddin,  12  Kan.  807. 

29  Pac.  Rep.  664  (Colo..  1892) ;  Clark  "Luke  ▼.  Calhoon  Ca,  52  Ala.  115 ; 

V.  North  Muskegon,  50  N.  W.  Rep.  254  People  v.  Chee  Kee,  61  CaL  404 ;  Buf- 

(Micb.,  1891) ;  Hayes  t.  Bay  City,  91  fitt  v.  State,  46  Am.  Rep.  681. 

Mich.  418 ;  51  N.  W.  Rep.  1067  (1892).  w  Spencer  v.  Curtis.  57  Ind.  221 ;  Gil- 

•  Clark  Thread  Co.  v.  Board,  etc.,  liland  v.  Adm'r.  2  O.  &  228;  David- 

28  Aa  Rep.  820  (N.  J.,  1892).  son  v.   Peticolas,   34  Tex.   27.     See 

7  Ludlow  V.  Brewster,  3  O.  C.  C.  Kent  v.  Bierce,  6  O.  336. 

82-4;  Sperry  v.  Tebbs,  20  W,  L.  B.  ^*  Kansas  v.  Bowen,  16  Kan.  475. 

181;    Swinerton  ▼.  Insurance  Co..  37  i*  State  v.  Schilling,  14  la.  455-6; 

N.  Y.  174;  Rice  v.  Shook,  27  Ark.  State  v.  Bowen,  16  Kan.  475;  Robin- 

137;  People  v.  Snyder,  41  N.  Y.  897.  son  ▼.  Brown,  82  111.  279. 

SHinckley  v.   Beckwith.   23  Wis.  »«Iiazier  ▼.  Westcotn  26N.  Y.  146; 

828;  W.  Lake  Ca  ▼.  Young.  40  N.  H.  Stanglein  v.  State.  17  O.  &  46a 

42a  "  Myers  ▼.  State,  46  O.  a  478. 
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ated  by  publio  act.*  Judicial  notice  cannot  be  taken  of  state- 
ments published  in  the  report  of  a  state  commissioner  of 
railroads,*  ncr  of  the  names  of  navigable  rivers,*  nor  of  facts 
of  recent  occurrence  relating  to  a  particular  section  of  country,* 
nor  of  municipal  ordinances,*  nor  of  the  width  of  streets  or 
sidewalks  of  a  city,*  nor  of  the  population  of  a  city  according 
to  any  particular  census.' 

Sec.  55.  Presumptions  of  law  should  not  be  stated. —  Pre- 
sumptions of  law,*  that  is,  whatever  the  law  presumes  to  be  a 
fact,  should  not  be  pleaded.  For  example,  it  is  presumed  that  a 
seal  of  a  corporation  affixed  to  a  deed  was  so  affixed  by  author- 
ity.* And  so  with  official  acts,"  ownership  of  a  note,"  or  that 
it  is  in  writing,"  or  that  an  act  of  the  legislature  was  passed  by 
the  requisite  vote."  A  presumption  of  death  exists  where  a 
husband  leaves  his  family  and  residence,  and  is  not  heard  from 
for  a  period  of  seven  years."  While  presumptions  of  law  need 
not  be  stated,  this  does  not  apply  to  presumptions  of  fact."* 

See.  66.  Redundant  and  irrelevant  matter. —  The  code 
prohibits  the  insertion  of  redundant,  irrelevant,  scurrilous  or 
obscene  matter  in  a  petition."  Eedundancy  consists  of  need- 
less repetition  of  material  averments;"  and  matter  incorpo- 
rated into  a  pleading  which  has  no  connection  or  bearing  on 
the  subject-matter  of  an  action  may  be  considered  irrelevant." 
An  answer  may  be  frivolous,  but  not  necessarily  irrelevant." 
Allegations  which  are  unnecessary,  yet  qualify  and  restrict 
other  allegations,  so  as  to  show  that  the  plaintiff's  relief  is 
barred,  cannot  be  rejected  on  demurrer  as  surplusage.**  This 
subject  is  treated  elsewhere.^' 

1  Montgomery  ▼.  Wright,  72  Ala.  »  Bank  v,  Wadsworth,  24  N.  Y.  547. 

411.  "Bank  v.  Edwards,  11  How.   Pr. 

s  Railroad  Co.  t.  Hoff  hines,  46  0.  a  216. 

643-^.  i>  Steamboat  Northern  Indiana  ▼. 

>  Raccoon  River  NaT.  Co.  v.  Eagle,  Millikin.  7  O.  S.  888. 

29  0.  a  28a  i*  Rosenthal  ▼.  Mayhugh,  88  O.  a 

4  Morris  t.  Edwards,  1  O.  189.  155. 

•Gtervin  v.  Wells,  8  la.  286 ;  Porter  w  Draper  ▼.  Cowles,  27  Kan.  48a 

V.  Warring,  69  N.  Y.  250.  "  O.  Code,  sec.  5087. 

•Porter  ▼.  Warring,  69  N.  Y.  250.  "Bowman    v.    Sheldon,    6    Sand. 

"  Bolton  V.  Cleveland,  85  O.  a  819.  (N.  Y.  Super.)  657-6a 

s  O.  Code,  sec.  508a  ^^  Fasnacht  v.  Stehn,  58  Barb.  65a 

•Sheehan  v.  Davis,  17  O.  8.  571.  »9Id. 

i«  Reynolds  v.  Schweinefus,  27  O.  a  »»Gray  v.  Ulrich,  8  Kan.  118. 

811.  ^^  See  post,  sec.  121. 
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Sec.  56-1.  Ordinary  and  concise  langruage  means  what. 

— The  kind  of  language  which  the  code  contemplates  or  requires 
shall  be  used  in  pleading  is  such  as  intelligent,  educated  men  use, 
not  technical  and  artificial.  Language  used  in  a  pleading  is  to  be 
considered  in  precisely  the  same  light  as  it  is  when  used  by  plain, 
sensible  people  in  the  common  affairs  of  life.  It  is  construed  by 
courts  exactly  in  the  same  manner  as  it  is  used  and  understood 
by  intelligent  men;  they  are  not  hypercritical,  nor  do  they  in- 
dulge in  a  mere  verbal  criticism  of  words. ^ 

Sec.  56-2.    Construction  of  pleadingrs.— When  codes  were 

adopted  new  methods  of  construction  of  pleadings  were  also 
adopted.  It  was  enacted  that :  The  allegations  of  a  pleading  shall 
be  liberally  construed,  with  a  view  to  substantial  justice  between 
the  parties.^ 

While  the  common-law  rule  that  pleadings  must  be  considered 
most  strongly  against  the  pleader  has  been  abrogated,  under  the 
present  system  it  is  not  necessary  to  consider  every  equivocal  word 
or  phrase  most  strongly  in  favor  of  the  pleader;  but  the  meaning 
must  be  fairly  ascertained  with  regard  to  technical  rules  from  the 
whole  pleading,  giving  to  legal  and  technical  words  their  ascer- 
tained meaning,  unless  the  text  shows  that  they  were  used  in  some 
other  sense.*  While  the  hand  of  innovation  has  done  its  work 
upon  the  old  system  so  far  as  forms  are  concerned,  yet  we  must 
think  and  act  very  largely  in  the  old  terms  and  actions.*  The 
object  of  pleading  is  to  reach  a  specific  and  definite  issue  upon  a 
material  fact  constituting  the  subject-matter  of  dispute,  which 
should  be  done  in  their  logical  order,  with  clearness  and  precision.* 
The  character  of  a  pleading  should  be  determined  by  its  allega- 
tions, not  by  any  name  which  may  be  given  it.^  The  averments 
should  be  consistent."^  The  facts  alleged,  when  material,  will 
always  control  rather  than  the  conclusions  of  the  pleader.®  A 
petition  which  has  been  attacked  after  answer  filed,  because  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  should 
be  liberally  construed.^ 

'  See  Swan's  PI.  and  Pr.,  130-138.  *  Biddle  v.  Boyce,  13  Mo.  532. 

»Code,  sec.  6096;  Stoutenburg  v.  s  Railroad  Co.  v.  Wilson,  31  0.  S. 

Lybrand,  13  O.S.  228-33.   They  must  555-9. 

be  fairly  and  reasonably  construed.  *  Cincinnati  v.  Cameron,  33  O.  S. 

not  strictly.  McCurdy  v.Baughman,  336. 

43  O.S.  78 ;  Crooks  v.  Finney,  39  O.  7  Rutledge  v.  Railway  Co.,  110  Mo. 

S.  57 ;  Robinson  v.  Greenville,  42  O.  312. 

S.  625.  8  Spargur  v.  Roman,  57  N. W.  Rep. 

3  Robinson  v.  Greenville,  42  O.  S.  523  (Neb.,  1894). 

625.  •  Bobbins  v.  Barton  Bros.,  50  Kan. 

120. 
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A  pleading  must  not  only  be  judged  by  its  general  scope,^  but 
the  language  used  must  be  given  a  reasonable  and  fair  construc- 
tion. If  it  can  be  construed  so  as  to  withstand  a  demurrer,  the 
same  should  be  overruled.  This  is  not  inconsistent  with  the  rule 
that  when  doubts  arise  upon  pleadings,  or  where  they  are  ambig- 
uous, they  are  to  be  construed  most  strongly  against  the  pleader.^ 
Although  the  language  must  be  construed  in  its  popular  and 
ordinary  meaning,  that  meaning  must  conform  substantially  to 
the  proof.  ^ 

Sec.  56-3.    Duplicity— The  common  law.— The  primary 

object  of  pleading  is  to  present  to  court  or  jury  a  single  issue  or 
question.  It  was  a  rule  at  common  law  that  pleading  should  not 
be  double,  and  the  purpose  or  object  of  the  rule  was  to  accomplish 
the  object  of  pleading,  namely — singleness  of  issue.  One  might  at 
first  suppose  that  the  rule  against  duplicity  did  not  prevail  at 
common  law,  as  so  much  stress  is  laid  under  the  code  upon  the 
rule  against  it.  Another  object  of  the  rule  was  to  prevent  con- 
fusion at  the  trial.^ 

Duplicity,  or  double  pleading,  means  to  allege  two  or  more 
grounds  for  the  support  of  a  single  claim  or  defense. 

A  practice  was  adopted  in  the  common  law  to  avoid  the  effect 
of  this  rule,  which  consisted  in  stating  the  facts  constituting  a 
single  cause  of  action  in  different  form  as  separate  counts  as 
though  they  were  separate  causes  of  action.  That  is,  the  facts 
constituting  a  single  cause  of  action  were  subdivided  so  as  to  pre- 
sent fictitiously  two  or  more  causes  of  action.^  This  was  the  com- 
mon-law practice  when  the  code  was  adopted  and  which  the 
latter  designed  to  and  did  abrogate. 

Not  only  did  the  rule  against  double  pleading  apply  to  the 
declaration  but  to  all  subsequent  pleadings,  the  plea,®  repli- 
cation, and  rejoinder.  The  remedy  for  duplicity  at  common 
law  was  by  special  demurrer,  the  defect  being  regarded  as  one  of 
form. 

Sec.  56-4.    The  same— The  rule  against  duplicity  under 

the  code. — There  was  some  merit  in  double  pleading  or  the  dupli- 
cate statement  of  a  single  cau.sc  of  action.  There  might  be  more 
than  one  ground  upon  which  a  recovery  could  be  based,  and  the 

'  Relet  V.  Heinman.  1201nd.  511;  ssturges  v.  BurtoVi,  8  0.  S.  215; 

Bank  v.  Root,  107  Ind.  224 ;  Railway  Stephen  Pig.,  254. 

Co.  v.  Schmidt,  106  Ind.  73.  *"To  make  a  good  plea    ♦    ♦    * 

'State  V.  Casteel,  110  Ind.   174;  it  must  be  single  and  contain  but 

Railway  Ck).  v.  McDaniels,  32  N.  E.  one  matter,  because   duplicity  be- 

Rep.  728  (Ind.,  1892).  gets   confusion.'*       Bumbarger    v. 

'Hill  V.  Supervisor,  10  O.  S.  021.  Stiver,  6.  0.  m,  100;  3  Bl.  Com.  308; 

*  Richmond  v.  Patterson,  3  0.  3tt9.  7  Enc.  of  PI.  and  Pr.,  241. 
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party  not  being  certain  which  theory  or  ground  the  evidence  would 
prove  was  enabled  by  this  method  to  state  his  case  so  as  to  meet 
any  phase  which  the  evidence  might  support.  There  might 
be  an  uncertainty  as  to  which  is  the  proper  ground  upon 
which  to  base  the  right  of  recovery.  A  practice  prevailed  in  the 
Chancery  Courts  which  allowed  a  party  to  set  forth  his  claim  in 
the  alternative,  and  recover  upon  whatever  the  evidence  sub- 
stantiated. The  grounds  upon  which  recovery  was  based  were 
inconsistent,  but  the  relief  claimed  was  consistent  with  the  case 
made.^  As  stated  in  the  preceding  section,  double  pleading,  du- 
plicity or  alternative  pleading,  as  it  was  practiced  at  common  law 
was  abrogated  by  the  code.^  The  facts  must  now  be  stated  with- 
out repetition.  Practically  the  rule  against  double  pleading  means 
this.  The  plaintiff  having  but  a  single  cause  of  action,  can  not 
state  his  grounds  of  action  alternatively,  as  in  tort,  or  in  contract, 
or  in  equity,  so  as  to  meet  any  phase  the  evidence  might  take. 
These  grounds  are  inconsistent  with  each  other  and  hence  can  not 
be  declared  upon  in  this  manner,  but  plaintiflf  must  elect  upon 
which  he  will  rely.^  The  defendant  has  the  right  to  know  upon 
what  theory  plaintiff  bases  his  cause  of  action  which  is  indicated 
by  the  indorsement  on  the  summons,*  and  hence  the  pleading 
should  be  upon  a  definite  theory. 

The  rule  against  duplicity  does  not  prevent  a  plaintiff  who 
may  have  more  than  one  ground  upon  which  he  can  base  his 
right  to  recover  from  setting  them  forth.  This  may  be  done 
where  he  can  not  safely  determine  before  the  development  of  the 
trial  which  will  prove  to  be  the  true  nature  of  the  transaction. 
This  is  not  a  rule  of  very  extensive  application.  Authorities 
and  illustrations  are  given  in  the  note.^ 

Duplicity  being  merely  a  formal  defect,  was  remedied  at  com- 
mon law  by  special  demurrer;  under  the  code  by  motion. to 
strike  out  or  to  make  a  separate  statement,  or  to  make  definite 
and  certain,  as  the  circumstances  may  require.^ 


*  Story's  Eq.  PI.,  sec.  254;  Ship- 
man's  Eq.  PL,  p.  334. 

•Sturgess  v.  Burton,  8  O.  S.  215; 
Ferguson  v.  Gilbert,  16  O.  S.  88; 
ante  sec.  20. 

3  SuperviBors  of  Kewaunee  Co.  v. 
Decker,  30  Wis.  624. 

«  Ante  sec.  46^ 

sBank  v.  Railway  Co.,  16  W.  L.  B. 
399;  11  W.  L.  B.  86.  R.  R.  Co.  v. 
Hedges,  41  O.  S.  233,  was  an  action 


for  the  value  of  a  horse  killed  by 
defendant's  cars.  Plaintiff  counted 
upon  two  grounds,  insufficient  fenc- 
ing of  the  track  under  a  contract, 
and  negligent  running  of  the  train. 
Mills  V.  Barney,  22  Cal.  240 ;  Brink- 
man  v.  Hunter,  73  Mo.  172.  See 
ante  sec.  21. 

« Bliss*  PI.  290;  Boiling  v.  Mc- 
Kenzie,  89  Ala.  470;  Stults  v.  Back- 
elew,  28  N.  J.  L.  151. 
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See.  56-5.    AUegrations  when  seeking^  equitable  relief. 

— Ib  there  any  difference  in  the  form  of  statement  or  rules  of 
pleading  between  actions  at  law  and  equity  ?  Some  writers  con- 
tend that  as  the  essential  difference  between  actions  at  law  and 
in  equity  is  still  recognized,  and  though  the  distinction  in  the  form 
of  the  action  is  abolished,  that  no  new  rules  or  principles  of  plead- 
ing have  been  formulated.  We  discussed  this  mf»tter  under  the 
head — to  what  extent  the  code  changed  the  common-law  rules  of 
pleading — and  there  reached  the  conclusion  that  the  forms  of 
pleading  in  all  eivU  actions  (this  includes  equity)  are  those  pre- 
scribed by  the  code.^  The  facts  constituting  the  cause  of  actiom 
must  be  stated  in  the  same  manner,  whether  in  law  or  in  equity. 
But  there  are  some  points  of  difference  from  the  very  nature  of 
things.  Recourse  can  be  had  in  equity  only  where  there  is  not 
an  adequate  remedy  at  law.  This  fact  must  appear  in  some  ma»- 
ner  upon  the  face  of  thepleading,  and  generally  will  appear  in- 
cidentally from  the  facts  alleged,  without  any  special  allegation 
to  this  effect.  Where  it  does  not  so  appear  then  there  must  be  a 
special  allegation  of  facts  which  will  show  that  there  is  not  an 
adequate  remedy  at  law,  or  that  the  damage  or  loss  is  irreparable. 
An  allegation  that  there  is  not  an  adequate  remedy,  or  that  the 
loss  or  damage  is  irreparable  without  stating  the  facts,  being  a 
conclusion,  is  improper. 

It  is  said  that  in  some  cases  the  rule  is  not  so  exacting  in 
equity  as  in  law,  in  stating  facts  with  particularity  and  definite- 
ness  where  the  case  is  of  such  a  nature  that  it  is  difficult  to  ascer- 
tain and  state  all  of  the  facts  minutely;  that  greater  liberality 
prevails  towards  suitors  in  equity  when  appealing  to  the  extra- 
ordinary powers  of  the  chancery  courts.  Courts  granting  extra- 
ordinary relief  may  sometimes  extend  a  lenient  hand  to  the 
pleader. 

See.  56-6.    Allegations  upon  information  and  belief* 

The  requirement  of  the  code  is  that  the  facts  shall  be  positively 
and  definitely  stated.  There  has  been  considerable  controversy 
upon  the  propriety  of  making  allegations  on  information  and  be- 
lief, and  there  is  some  confusion  in  the  minds  of  practitioners ^ 
owing  to  the  lack  of  definiteness  in  the  decisions  touching  the 
question. 

Facts  may  be  within  the  personal  knowledge  of  a  party, 
while  others  may  be  learned  by  information  from  other  sources, 
and  therefore  believed  to  be  true.  There  can  certainly  be  no  ob- 
jection to  stating  the  facts  in  either  case  definitely  if  reliance 
can  be  placed  upon  the  information. 

^AnUaec.  49-1. 
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Both  at  common  law  and  equity  the  practice  of  making  an 
allegation  upon  belief  was  condemned.^  But  it  is  well  known 
that  the  rules  of  equity  pleading  recognized  those  states  of  the 
mind  as  to  the  truth  of  any  proposition,  which  reason  and 
experience  show  have  always  prevailed.^ 

And  so  under  the  present  practice  an  allegation  that  plaintiff 
**is  informed  and  believes"  that  a  particular  fact  exists  is  con- 
demned.^ But  allegations  in  a  different  form  have  been  ap- 
proved, as  that  plaintiff  "  is  informed  and  verily  believes  and 
thereupon  avers"  the  fact  to  be,  has  been  considered  a  positive 
averment.*  This  form  of  averment,  or  those  similar  in  effect, 
have  been  upheld  in  a  number  of  instances.* 

Gholson,  J.,  when  speaking  of  denials  upon  information  and 
belief,  said:  '^A  party  is  permitted  to  assert  in  his  pleading  those 
facts  only  which  he  believes  to  exist,  or  to  have  occurred.  *  * 
*  *  Our  code  contemplates,  for  the  sake  of  brevity  and  concise- 
nessy  a  simple  statement  of  facts,  without  reference  to  the  man- 
ner a  knowledge  of  them,  or  a  reason  to  believe  them,  may  have 
been  obtained  or  may  exist ;  and,  it  is  probable,  with  this  view 
any  reference  to  knowledge  or  information  was  omitted."®  Scott, 
J.,  said :  '^  It  might  be  said  that  the  party  attempts  to  set  up  the 
facts  of  his  information  and  belief  *  *  *  yet  it  is  quite  ap- 
parent *  *  that  it  is  not  his  hdief  but  the  /acts  bdieved  to  exid, 
upon  which  he  relies  for  his  defense.  Any  pleading  under  the 
code,  taken  in  connection  with  its  proper  verification,  amounts 
to  nothing  more  than  a  statement,  under  oath,  of  what  the 
party  pleading  believes  to  be  true.  As  a  general  rule,  the  proper 
mode  is  to  state  the  facts  directly  and  positively  in  the  body  of 
the  pleading,  and  let  the  verification  show  that  this  statement  is 
made  as  matter  of  belief  only."  ^  That  expresses  the  correct  view, 
it'  one  is  reliably  informed  he  can  bdieve;  then  let  the  pleader 
aver  the  facts,  whether  they  be  within  his  personal  knowledge  or 
whether  obtained  upon  the  information  of  others,  in  a  positive 
and  direct  manner,  without  showing  that  any  of  them  were  ob- 
tained upon  information,  and  the  verification  will  show  that  he 
only  believes  them  to  be  true.  Any  complaint  or  objection  to 
allegations  made  in  this  manner  for  lack  of  directness  or  posi- 
tiveness,  being  matter  of  form  must  be  by  motion,  otherwise 
it  will  be  waived.® 

*Uxbridge  V.  Staveland,  1  Vee.  56;  Carpenter    v.    Smith,  20    Col.   39; 

Story^a  Eq.  PL,  251.  Jones  v.  Mining  Co.,  20  Col.  417. 

=  See  Treadwell  V.  Commissioners,  ^Treadwell  v.  Commissioners,  11 

11  0.  S.  183, 188.  O.  S.  183, 188. 

3  Lucas  v.  Oliver,  26  Ala.  626.  ^Stoutenburg  v.  Lybrand,  i:5  O. 

*  Wells  v.  Bridgeport,  30  Conn.  316.  S.  228,  234. 

^Thackara  v.  Reid,  1  Utah,  238;  'Stoutenburg  v.  Lybrand,  Bupra; 

Treadwell  v.  Commissioners,  lupra. 
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Sec,  57.  Attaching  copies. —  Despite  the  fact  that  a  dis- 
tinguished jarist  and  author,^  while  the  code  was  in  its  in 
fancy,  placed  a  construction  on  sections  5085  and  5086  of  the 
code,  relating  to  attaching  and  pleading  copies  of  written  in- 
stramentSy  which  has  not  since  been  made  clearer  by  any  court 
or  writer,  there  is  at  this  time  considerable  confusion,  diver- 
sity of  practice  and  lack  of  understanding  as  to  these  two 
provisions.  An  attempt,  therefore,  will  here  be  made  to  throw 
such  further  light  upon  the  subject  as  may  be  derived  from 
the  practice  and  experience  of  the  bar,  and  adjudications  in 
those  states  which  have  adopted  the  same  provisions. 

Both  provisions  must  be  kept  in  mind.  The  first  and  the 
one  considered  in  this  section  is :  "  When  the  action,  counter- 
claim or  set-off  is  founded  on  an  account,  or  on  a  written  in- 
strument as  evidence  of  indebtedness,  a  copy  thereof  must  be 
attached  to  and  filed  with  the  pleading;  and  if  not  so  attached 
and  filed,  the  reason  for  the  omission  must  be  stated  in  the 
pleading." '  The  other,  section  5086,  treated  in  the  next  sec- 
tion, may  be  termed  pleading  by  copy,  as  distinguished  from 
section  5085.  There  is  this  distinction  to  be  observed :  Section 
5085  embraces  acconnts  and  written  instruments  as  evidence 
of  indebtedness,  while  section  5086  also  includes  accounts, 
and,  in  addition  thereto,  instruments  for  the  unconditional 
payment  of  money  only.  It  is  therefore  apparent  that  both 
sections  unite  upon  some  instruments  —  that  is,  many  fall 
within  both  provisions.  For  example,  an  account  or  promis- 
sory note  will  come  within  the  purview  of  both  provisions, 
as  an  instrument  as  evidence  of  indebtedness  and  for  the 
nnconditional  payment  of  money  only.  But  section  5085  is 
broader  in  its  terms  and  will  include  all  kinds  of  instruments^ 
whether  conditional  or  unconditional,  when  evidencing  an  in- 
debtedness. Here  is  the  point  at  which  the  confusion  and 
diversity  of  practice  have  arisen.  Section  5085  is  imperative 
in  its  provision:  "a  copy  thereof  must  be  attached  to  and 
filed*  with  the  pleading;"  while  section  5086  reads :  "it  shall 
be  sufficient  for  a  party  to  set  forth  a  copy  of  the  account 
or  instrument."  This,  however,  was  made  plain  by  Judgo 
Swan  many  years  ago  in  the  following  language:    "Sonio 

'Swan's  Pleading,  pp.  192-200.  «0.  Code,  sec.  5081. 
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have  supposed  that  the  instruments  named  in  section  123' 
must  be  oopied  into  the  pleading,  and  also  a  copy  annexed  to 
the  same  pleading,  so  as  to  comply  with  both  of  these  sections 
of  the  code."  He  then  adds :  "  This  is  manifestly  a  mistake. 
It  is  absurd  to  suppose  that  the  code  would  require  a  copy  of 
the  instrument  to  be  annexed  and  filed  with  a  pleading,  for 
the  purpose  of  advising  the  opposite  party  of  the  written  evi- 
dence of  indebtedness  stated  in  the  pleading,  when  a  copy  of 
the  same  instrument  is  incorporated  into  the  pleading  itself.'" 
The  text  quoted  from  Judge  Swan  is  now  fully  supported  by 
authority  under  similar  provisions  in  this  and  other  states. 
When  a  note  is  copied  or  pleaded  in  hcBo  verba  in  the  petition  in 
the  manner  provided  in  section  6086,  it  is  a  substantial  and 
sufiScient  compliance  with  the  section  requiring  a  copy  to  be 
attached.  The  fact  that  a  copy  has  been  incorporated  in  the 
pleading  furnishes  the  reason  for  the  omission  to  attach  a 
copy  as  required  by  the  section  under  consideration.'  The 
direct  question  has  been  before  the  supreme  court  of  the  state 
of  Kansas,  which  state  has  adopted  the  same  provision.*  It 
was  there  held  that  when  a  note  was  set  out  in  full  in  the 
body  of  the  petition,  and  thereby  made  part  of  it,  an  omission 
to  attach  a  copy  was  not  error.  While  technically  it  may  be, 
if  it  is  part  of  the  petition  it  is  not  attached  to  and  filed  with 
it,  and  therefore  the  provision  requiring  a  copy  to  be  attached 
is  not  complied  with;  yet  as  it  does  not  affect  any  substan- 
tial rights  it  will  be  immaterial.* 

^  The  principal  point  of  difficulty  where  the  confusion  arises, 
is  in  promiscuously  attaching  copies  of  instruments  not  fall- 
ing within  either  section  5085  or  5086,  being  neither  evidence 
of  indebtedness  nor  for  the  unconditional  payment  of  money 
only,  as  well  as  those  instruments  evidencing  indebtedness 
hut  not  for  the  unconditional  payment  of  money  only,  at- 


1  Code,  sea  5086. 

3  Swanks  Plead.,  p.  102. 

3  Rouse  ▼.  GroDiDger,  3  W.  I*  M. 
078;  Phoenix  Ina  Ga  v.  Stocks,  86 
N.  E.  Rep.  408  (HI,  1898) ;  Benjamin 
V.  Delahay,  2  Scam.  674. 

4  Kan.  Code,  seo.  4201  (118).  Ne- 
'jraska   has   also   adopted  it    Neb. 


Code,  sees.  124-129.  That  is,  these  two 
states  have  adopted  in  exact  language 
both  sections  5085  and  6086  of  the 
Ohio  coda 

&Budd  ▼.  Kramer,  14  Kan.  101. 
The  original  note  instead  of  a  copy 
may  be  attached.  Reed  ▼.  Arnold, 
10  Kan.  102. 
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tempting  to  make  the  same  part  of  the  pleading  by  reference, 
and  to  supply  necessary  averments  by  reference  to  copy  at- 
tached. This  may  readily  be  understood  when  it  is  remem- 
bered that  section  5085,  embracing  accounts  and  instruments 
as  evidence  of  indebtedness,  was  designed  as  a  substitute  for 
the  prayer  of  oyer  at  common  law,  and  as  a  requisition  on 
the  plaintiff  to  give  copies  of  such  instruments  in  advance.* 
Upon  a  careful  consideration  of  this  provision  the  conclusion 
reached  is,  that  it  has  in  many  cases  been  diverted  from  its 
original  purpose  by  loose  practice  and  partial  acquiescence 
in  the  method  of  attaching  copies  other  than  counter-claims, 
or  set-offs  founded  upon  accounts,  or  instruments  for  the  un- 
conditional payment  of  money  only,  thereby  attempting  to 
supply  the  omission  of  the  proper  averments  in  the  body  of 
the  petition.  In  fact  the  practice  has  been  followed  to  some 
extent  of  attaching  copies  of  instruments  which  do  not  fall 
within  either  section  5085  or  5086,  as  well  as  those  falling 
within  5085  but  not  within  5086,  being  evidence  of  indebted- 
ness, but  not  for  the  unconditional  payment  of  money  only, 
and  making  the  general  averments  which  section  5086  pro- 
vides may  be  made  when  copies  of  instruments  falling  under 
the  latter  section  are  incorporated  into  the  petition.  This 
should  be  pronounced  as  wrong  and  in  disregard  of  the  code 
and  adjudications  thereunder.  This  statement  is  made  with 
knowledge  that  such  a  practice  has  in  a  measure  been  upheld 
by  courts,  but  it  is  supported  by  some  earlier  as  well  as  more 
recent  cases.  The  rule  may  be  safely  stated  that  a  copy  of 
an  instrument  as  evidence  of  indebtedness  which  is  not  for 
the  unconditional  payment  of  money  only,  which  may  be  at- 
tached to  a  petition  under  the  provisions  of  section  5085,  can- 
not be  considered  in  any  sense  as  part  thereof,  and  that  the 

1  Moniphis  Med.  College  v.  f^ewtoD,  Chls  respect  it  operates  differently 
$  Handy,  168.  See,  however,  Code,  from  the  one  hundred  and  twenty- 
sec.  529%  '*  It  was  probably  intended,  second  section  of  the  code,  relating 
so  far  as  it  goes,  as  a  substitute  for  to  pleadings  founded  upon  mere 
oyer  at  common  law.**  Swan's  Pldg.,  money  instruments ;  for  the  latter 
p,  202,  And  in  the  next  section  section  by  its  own  provisions  makes 
Judge  Swan  states  on  page  198  of  the  copy  a  part  of  the  pleading,  inas- 
his  work:  "It  does  not  make  the  much  as  the  allegations  in  the  plead* 
copy  annexed  either  a  part  of  the  ing  prescribed  by  that  section  are 
record  or  a  part  of  the  pleading.    In  upon  the  copy/' 
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allegation  frequently  adopted,  "  that  a  copy  is  hereto  attached 

and  made  a  part  hereof,''  does  not  and  cannot  make  such  an  ex- 
hibit part  of  a  petition,  and  when  so  attached  does  not  dis- 
pense with  any  of  the  allegations  necessary  to  be  made  ta 

constitute  a  cause  of  action.^  The  sufficiency  of  a  petition 

1  Memphis  Med.  College  t.  Newton,  ton  ▼.  Bay  ley,  48  Wis.  507 ;  Bentley  ▼. 

3  Handy,  108,  which  was  a  transcript  Dorcas,  11  O.  S.  409;  West  ▼.  Dods- 

of  a  judgment  of  a  sister  state.    So  worth,  1  Disney,  161. 

with  Renniman  v.  Dean,  2  W   KG.  Ad  attachment   bond    cannot  be 

2   (Cin.    Super.    Ct).    In    Burch  ▼.  made   part   of  a   petition.    Seattle 

Yomig,  2  W.  Lb  M  550.  the  Athens  Crockery  Ca  ▼.  Haley,  88  Pac.  Rep^ 

district  court  held  that  a  copy  of  a  650  (Wash.,   1893),   or  a  guardian's 

note  filed  with  the  pleading  formed  bond.    Clements  v.  Hughes,  17  Sb  W. 

no  part  of  the  record.  Rep.  285  (Ky.,  189 IX    But  see  as  to  » 

A  judgment  is  not  a  written  in-  supersedeas  bond,  Walburn  ▼•  Che- 

strument  within  the  meaning  of  sec-  nault,  48  Ran.  852. 

tion  (117)  5085.    Cox  v.  Farley,  2  W.  In  Lynd  v    Caylor,  1   Handy,  576, 

L.M.315.  Olney  v.Watts,4dO.8.500.  it  was  held  that  a  contract  should 

Ck>pie9  attached  to  and  filed  with  not  be  attached.    An  exhibit  which' 

the  pleading  as  required  by  section  is  referred  to,  not  as  part  of  petition, 

(117)  5085  form  no  part  of  it.   Larri-  but  as  evidence  of  a  contract,  cannot 

Uore  V.  Wells,  29  0.  S.  16  (1875).    In  be  regarded  on  demurrer.    Nathan 

the  latter  case  the  instrument  was  a  v.  Lewis,  1  Handy,  289. 

note,  but  it  was  neither  set  forth  nor  Judge  Swan  in  his  work  on  Plead- 

exhibited,  as  it  was  not  in  plaintiiTs  ing  states:  "It  is  not  necessary  to 

possession.  allege  in  the  pleading  that  a  copy  of 

In  Byers  v.  Insurance  Co.,  33  O.  Sw  tlM  written  instrument  is  annezeil  to* 
606,  it  was  held  that  where  a  copy  of  the  pleading.  It  is  proper  to  do  so, 
a  policy  of  insurance  was  attached,  and  is  generally  dona  .  .  .  Such 
which  was  treated  by  the  parties  as  an  allegation  does  not  make  the  copy 
part  of  the  petition,  a  reviewing  a  part  of  the  pleading  or  record.  It 
court  would  so  treat  it  See,  also,  does  not,  therefore,  supply  any  de- 
Smith  V.  WoodrufiP,  1  Handy,  276.  fects  or  omissions  of  allegation  nec- 

In  Crawford  v.  Satterfield,  27  O.  S.  essary  to  constitute  a  cause  of  ac- 

421,  it  was  held  not  proper  to  either  tion.     The   material    parts   of    the 

copy  into  or  attach  a  copy  of  an  in-  instrument  should  be  concisely  stated 

strument  which  is  not  for  the  uncon-  or  recited,  or  copied  into  the  plead- 

ditional  payment   of    money    only,  ing,  and  not  left  to  be  gathered  from 

making  it  a  part  of  it  the  copy  attached.  In  fine,  the  plead- 

The  substance  or  terms  of  a  bond  ing  should  be  the  same  as  if  the  copy 
should  be  stated  in  a  petition  in  an  were  notattajheil." 
action  for  its  breach,  and  it  is  not  Gwynne  v.  Jones,  5  O.  C.  C  298, 
Bufilcient  lo  attach  a  copy  and  aver  holds  that  no  instruments  but  those 
8  breach  generally.  The  character  mentioned  in  section  5086  when  at- 
and  extern  of  the  obligation  must  be  tached  will  be  looked  to  for  the  pur- 
shown.  Sargent  v.  Moore,  1  Disney,  pose  of  supplying  the  necessary  aver^ 
99.  It  is  not  an  instrument  for  the  ments. 
payment  of  money  only.     Carring-  Nothing  further  need  be  added  to 
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founded  upon  any  instrument  not  falling  within  either  sec- 
tion 5085  or  5086,  or  those  falling  under  5085  and  not  under 
5086,  must  be  determined  by  its  face,  and  not  by  any  accom- 
panying exhibit,'  as  it  forms  no  part  of  the  pleading,  and  can- 
not be  considered  in  determining  its  sufficiency  upon  demurrer.^ 

On  the  other  hand  authorities  may  be  found  which  do  not 
agree  with  the  views  already  expressed;  as,  for  instance,  it 
has  been  held  that  a  telegram  or  other  exhibit  may  be  annexed 
to  and  made  part  of  the  petition.'  And  in  a  recent  case  in 
Nebraska,  whose  code  provision  is  the  same  as  that  under  con- 
sideration, it  was  held  that  an  exhibit  will  be  regarded  upon 
demurrer  as  part  of  the  pleading,  if  the  facts  therein  stated, 
in  connection  with  those  in  the  petition  proper,  show  a  1  .abil- 
ity.' Yet  the  court  in  delivering  the  opinion  stated  it  to  be 
the  better  practice  to  make  a  direct  statement  of  the  facts  in 
the  order  in  which  they  occur.  This  is  the  direct  and  orderly 
method  which  a  good  pleader  will  observe. 

In  conclusion  the  rule  may  be  restated,  that  no  paper 
should  be  attached  to  a  pleading  as  an  exhibit  except  an  ac- 
count, or  a  counter-claim  or  set-off  founded  upon  an  account, 
or  a  written  instrument  as  evidence  of  indebtedness,  or  for 
the  unconditional  payment  of  money  only,  and  that  only  ac- 
counts or  instruments  for  the  unconditional  payment  of  money 


show  that  the  pleader  should  not 
confuse  the  two  sections,  and,  when- 
ever he  chooses,  attach  a  copy,  and 
adopt  the  averments  permitted  by 
section  5086  as  to  instruments  fall- 
ing under  that  provision. 

iMerriU  v.  Central  Trust  Co.,  46 
Ma  Appt  287;  Bay  less  v.  Price,  81 
N.  EL  Rep.  88  (Ind..  1892);  Peake  v. 
Bell,  65  Mo.  224;  Keam  v.  Insurance 
Co,  40  Mo.  19;  Curry  t.  Lackey,  85 
Ma  889;  Pomeroy  v.  FuUerton,  21 
aw.  Rep.  19  (Ma,  1898);  Chatta- 
nooga, etc.  R.  Ca  v.  Palmer,  89  6a. 
161.  Cf.  Qwynne  v.  Jones,  5  O.  C.  C. 
29a 

•Sheiill  T.  Telegraph  Ca,  109  N.  C. 
627  (1891);  Caspari  ▼.  Portland,  19 
Orejr.  496.  The  lower  courts  in  New 
York  hare  gone  to  a  still  greater  ex- 


tent, and  have  included  instruments 
which  do  not  fall  within  the  provis- 
ion of  either  of  the  sectiona  In 
Fairbanks  v.  Bloom  field,  2  Duer,  358, 
Judge  Duer  said:  "The  safest 
course,  under  the  code,  where  an 
action  is  founded  on  an  instrument 
in  writing,  is  to  annex  a  copy  and 
refer  to  it  as  a  part  of  the  complaint." 
"  This  we  hold  to  be  good  practice  ** 
says  the  city  court  ot  New  York  in 
Taylor  v.  McLea,  11  N.  Y.  a  640.  As 
to  attaching  an  ordinance  see  Street 
Ry.  Ca  V.  Street  Ry.  Ca,  6  O.  a  C. 
385. 

3  Pefley  v.  Johnson.  80  Neb.  529 ;  46 
N.  W.  Rep.  710  (1890),  Maxwell,  J. 
This  was  a  cr.se  upon  a  contract  of 
sale. 
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can,  when  bo  attached,  be  oonsidered  in  determining  the  suf- 
ficiency of  a  pleading. 

it  has  been  held  that  an  instrnment  as  evidence  of  indebted- 
ness under  section  5085  must  be  such  an  one  as  will  show  the 
right  to  recover  a  sum  certain,  due  at  a  time  stated  therein.^ 
An  evidence  of  indebtedness  may  include  an  instrument 
which  is  not  for  the  unconditional  payment  of  money.  If 
that.be  true,  then  there  are  other  instruments  than  those  for 
the  unconditional  payment  of  money  which  may  be  attached 
as  an  exhibit.  As,  for  instance,  a  contract  may  be  an  evidence 
of  indebtedness,  though  not  for  the  unconditional  payment  of 
money ;  or  an  insurance  policy,  or  a  bond,'  may  fall  in  the 
same  category,  unless  the  restriction  made  by  the  inferior 
court  just  mentioned '  be  correct.  In  an  action  to  recover  an 
assessment,  the  ordinance  authorizing  the  same  should  not  be 
attached  as  an  exhibit  or  embodied  in  the  petition ;  ^  and  in  a 
suit  upon  a  foreign  judgment  the  record,  being  matter  of  evi- 
dence, should  not  be  attached,'  though  it  may  be  proper  to 
attach  a  transcript  of  a  foreign  judgment.*  The  question  as 
to  attaching  an  insurance  policy  to  a  petition,  thereby  attempt- 
ing to  dispense  with  the  proper  averments  in  the  petition  by 
a  reference  to  the  policy  referred  to  and  made  a  part  thereof, 
was  brought  directly  before  the  supreme  court  of  Ohio,  but 
%va6  disposed  of  upon  the  theory  that,  as  there  was  no  objec- 
tion to  the  pleadings  in  the  lower  court,  it  was  not  error  in 
the  reviewing  court  to  treat  the  policy  as  a  part  of  the  peti- 
tion, and  so  the  vital  question  was  not  involved  or  decided.^ 
The  sufficiency  of  the  reason  for  an  omission  to  attach  a  copy 
must  be  decided  by  the  court,  and  does  not  affect  the  merits 
of  the  action.' 

Sec,  58.  Pleading  by  copy. — Some  of  the  principles  discussed 
in  the  preceding  section  are  applicable  to  the  provision  of  the 
code  now  to  be  considered.    The  code  further  provides :  "  In 

1  Woodbridge  v.  Brophy,  2  W.  I*  •  Dougherty  v.  Longiuore,  3  a  a  C. 

M.  274  (I860).  R.  184. 

>  Dougherty  ▼.  Longmore,  2  C.  S.  ?  Byers  v.  InBurance  Ca,  86  O.  & 
C.  R  184  606.    To  the  same  effect  as  to  a  note* 

•  Woodbridge  ▼.  Brophy,  ntprcu        see  Andrews  v.  Alcorn,  13  Kans.  351. 
<  Carney  ▼.  Kirby,  1  Disn.  479.  »  Larimore  v.  Wells,  29  0.  8.  13. 

>  Judds  Y.  Dean,  2  Disn.  2ia 
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an  action,  connter-olaim  or  set-off  founded  upon  an  account, 
or  npon  an  instrument  for  the  unconditional  payment  of  money 
only,  it  shall  be  sufficient  for  a  party  to  set  forth  a  copy  of 
the  account  or  instrument,  with  all  credits  and  indorsements 
thereon,  and  to  state  that  there  is  due  to  him,  on  such  account 
or  instrument,  from  the  adverse  party,  a  specified  sum,  which 
he  claims,  with  interest ;  and  when  others  than,  the  makers  of 
a  promissory  note,  or  the  acceptors  of  a  bill  of  exchange,  are 
parties,  it  shall  be  necessary  to  state  the  facts  which  fix  their 
liability."  ^  This  provision  abrogates  the  common  law  and  in 
fact  allows  the  pleading  of  a  legal  conclusion,*  but  with  stat- 
utory sanction.  It  must  be  borne  in  mind,  however,  that  this 
method  of  pleading  can  be  adopted  only  where  the  copy  shows 
all  the  necessary  facts  to  determine  the  liability  of  the  parties. 
And  if  it  does  not,  as  when  others  than  the  makers  of  a  note 
or  acceptors  of  a  bill  are  parties,  then  all  such  extrinsic  facts 
as  will  fix  the  liability  must  be  alleged.  This  provision  con- 
templates that  a  copy  of  any  instrument  such  as  is  provided 
therein,may  be  incorporated  into  and  made  part  of  the  pe- 
tition. A  party  is  only  excused  from  stating  all  the  facts  in 
the  body  of  the  petition,  or  permitted  to  adopt  this  course  of 
pleading  in  actions,  counter-claims  or  set-offs  founded  upon  an 
account,  or  upon  an  instrument  for  the  unconditional  pay- 
ment of  money.*  The  practice  under  this  provision  was  also 
outlined  by  Judge  Swan,  which  may  appropriately  be  quoted : 
'*  It  is  sufficient  here  to  say  that  .the  better  practice  is  to  in- 
sert the  copy  in  the  pleading  of  such  money  instruments  as 
are  described  in  section  122,^  whenever  a  party  states  his  cause 
of  action  in  the  manner  allowed  by  that  section;  and  that  if 
it  is  not  so  inserted,  but  attached  and  referred  to  in  the  pleading 
as  annexed,  it  will  also  be  sufficient,  and  the  court  will  in  such 
case  treat  the  annexed  copy  as  a  part  of  the  pleading  itself, 
under  that  section,  inasmuch  as  the  allegations  of  the  plead- 
ing authorized  by  that  section  are  upon  the  copy,  whether  em- 
bodied in  the  pleading  or  annexed,  and  the  copy  therefore 

1  Ohio  Ck>de,  sec  5086 ;  Kansas  Code,        >  Evans  ▼.  Crocket,  2  W.  L.  M.  603. 
■ec.  138 ;    Nebraska  Code,  sec.   130    See  sec.  51. 

(4066),  and  New  York  Code,  sea  584,        3  O.  Code,  sea  5086 ;  West  y.  Dods- 
are  aU  alike^  worth,  1  Disn.  161. 

^  New  Code,  sea  5086. 
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necessarily  forms  a  part  of  the  pleading  by  force  of  the  sec- 
tion."^ This  rule  will  permit  the  pleader  to  adopt  either 
method  he  may  cnoose,  by  incorporating  into  his  pleading  an 
accoant  or  an  instrument  for  tt^e  unconditional  payment  of 
money  only  or  attach  a  copy ;  he  should  be  governed  by  the 
nature  of  the  case  as  to  whether  it  should  become  in  full 
a  part  of  the  petition.^  If  attached  as  an  exhibit,  and  the  short 
form  of  allegation  adopted,  the  same  will  be  considered  part 
*  of  the  petition  when  construing  the  allegations  thereof.'  And 
it  must  also  be  remembered  that  a  general  allegation  of  in- 
debtedness can  only  be  made  when  all  of  the  facts  necessary 
to  charge  the  party  appear  on  the  face  of  the  instrument. 
The  proper  method  of  pleading  an  action  upon  an  account, 
note  or  instrument  for  the  payment  of  money  is  to  set  forth 
a  copy  in  the  petition  with  all  the  general  allegations  of  in- 
debtedness when  the  instrument  warrants  it,  and,  as  has  been 
stated  in  the  preceding  section,  the  fact  that  a  copy  is  incor- 
porated into  the  petition  dispenses  with  the  necessity  of  at- 
taching a  copy  of  any  instrument  falling  also  within  the 
provision  of  section  5085.  This  provision,  therefore,  is  free 
from  difficulty  when  the  purpose  of  the  previous  section  is 
made  clear.  When,  therefore,  any  of  the  instruments  included 
herein  show  upon  their  face  the  necessary  facts  to  fix  the  lia- 
bility, then,  as  before  stated,  a  copy  may  be  inserted  and  the 
general  averments  made.  The  instruments  falling  within  this 
provision  must  not  only  be  for  the  unconditional  payment  of 
money  but  must  be  for  that  only;*  and  where  it  is  condi- 
tional and  dependent  upon  outside  facts,  a  complete  cause  of 
action  must  be  set  forth.'  A  transcript  of  a  record  showing 
<tj   recovery  of  a  judgment  is  not  an  instrument  for  the  un- 

<%*ran'8  Pldg.,  p.  193,  citing  Ohio  421.  SeeSmith  v.  Woodruff,  1  Handy, 

Life  Ins.  Ca  v.  Goodwin,  1  Handj,  276. 

31 ;  Memphis  Med.  College  v.  New-  « State  ▼.  School  District,  34  Kan. 

ton,  2  Handy,  165.    Judge  Swan  also  237;  Reed  ▼.  Arnold,  10  Kan.  lOa 

states  in  a  note  that  the  code  com-  See,  also^  Andrews  ▼.  Alcorn,  18  Kan. 

missioners  in  the  forms  illustrating  351. 

the  pleadings  under  section  122  have  *  Swanks  Pldg.,  p.  182. 

referred  to  the  bill  or  note  as  attached  *  Conklin  v.  Gandall,  1  Keyes,  231 ; 

to  the  petition.  Tooker  y.  Arnoux,  76  N.  Y.  397 

s  Crawford  ▼.  Satterfield,  27  O.  a 
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oonditional  payment  of  money  only;'  nor  is  a  bond,*  or  an 
insurance  policy,'  or  a  mortgage,^  or  articles  of  separation  be- 
tween husband  and  wife  with  a  covenant  to  pay  a  certain  sam 
for  support.*  An  instrument  promising  to  pay  so  much  pei 
month  on  the  first  of  every  month  for  a  certain  length  of 
time  also  falls  within  this  provision.*  The  method  of  plead- 
ing provided  by  this  section  is  permissive  merely,  and  a 
plaintiff  may,  if  he  so  desire,  state  the  facts  in  a  different 
formJ 

See.  69*  Pleading  conditions  precedent. —  It  was  necessary 
s,t  common  law  that  all  facts  which  showed  the  perfoimance 
of  conditions  precedent  be  set  out,  which  rendered  the  sub- 
ject difficult;  hence  the  salutary  rule  of  the  code  was  adopted 
that  in  pleading  the  performance  of  conditions  precedant  in  a 
<x)ntract,  it  should  be  sufficient  to  state  that  the  party  had 
duly  performed  all  the  conditions  on  his  part ;  and  if  such  al- 
legation be  controverted  the  party  pleading  must  establish, 
on  the  trial,  the  facts  showing  such  performance.'  A  general 
allegation  of  the  performance  of  conditions  precedent  is  now 
sufficient;*  and  a  petition  which  does  not  aver  a  performance 
or  a  waiver  is  demurrable." 

Sec.  60.  Attaching  interrogatories  —  Discovery. —  The 
subject  of  obtaining  information  from  an  adversary  by  means 
of  interrogatories  attached  to  a  pleading  is  probably  not  so 
well  understood  by  the  younger  practitioner,  owing  to  the 
fact  that  the  treatment  of  the  subject  is  confined  mostly 
to  works  strictly  upon  the  old  chancery  practice,  and  be- 
cause of  the  inclination  not  to  look  further  than  modern 
works  on  code  pleading.    The  provisions  of  the  code  permit- 


>  Memphis  Med.  College  ▼.  NewtOD, 
2  Handy,  16a 

'Bentley  ▼.  Dorcas,  11  O.  a  400; 
West  V.  Dodsworth,  1  Disn.  161 ;  Car- 
rintcton  ▼.  Bay  ley,  48  Wis.  507.  See 
ante,  sec.  57,  and  c/. 

'  Byers  ▼.  Insurance  Ca,  85  O.  S. 
606. 

^Peyser  ▼.  McCormack,  T  Hnn, 
800 ;  Rose  v.  Meyer,  1  How.  Pr.  (N.  a) 
974. 

»Dupre  ▼.  Rein,  7  Abb.  N.  G  286. 


•  Chase  ▼.  Belirman,  10  Daly,  $^^ 

'  Collingwood  v.  Bank,  15  Neb.  118. 

«0.  Code,  sec.  5091. 

•Crawford  v.  Satterfield,  27  O.  a 
421 ;  Insurance  Ca  ▼.  McGookey,  83 
O.  a  555 ;  Nathan  ▼.  Lewis,  1  Handy. 
289;  Humphreys  v.  Staley.  8  W.  L. 
M.  628.  This  is  true  only  when  au- 
thorized by  statute.  Rhoda  v.  Ala- 
meda Co.,  52  Cal.  850. 

'<)  Insurance  Ca  t.  Liodsey,  26  0.  a 
84a 
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ting  parties  to  annex  interrogatories  was  undoubtedly  de- 
signed to  accomplish  the  same  results  as  the  regular  equitable 
proceeding  in  discovery,  as  precisely  the  same  results  are 
accomplishe'i  as  in  tne  suit  for  discovery.  Furthermore, 
to  understand  the  method  of  procedure  under  the  code,  the 
doctrine  and  rules  of  discovery  as  established  by  courts  of 
equity  are  still  in  force  and  applicable  to  the  new  procedure.^ 
And  whilst  the  old  suit  for  discovery  is  now  almost  entirely 
out  of  use,  it  is  still  in  force  and  part  of  the  code.  It  is  not 
adopted  because  a  case  can  hardly  arise  in  which  the  code  in- 
terrogatory will  not  answer.  It  is  an  auxiliary  suit  or  pro- 
ceeding to  aid  in  maintaining  a  legal  right.  As,  for  instance, 
where  a  person  claiming  to  have  a  cause  of  action  or  defense 
to  an  action  commenced  against  him  is  unable,  without  a  dis- 
covery of  a  fact  from  the  adverse  party,  to  file  his  petition 
or  answer,  he  may  bring  his  action  for  discovery,  setting  forth 
in  his  petition  the  necessity  therefor  and  the  grounds  thereof, 
and  such  interrogatories  relating  to  the  subject-matter  of 
the  discovery  as  may  be  necessary  to  procure  the  discovery 
sought.*  Generally  when  the  answer  was  obtained,  the  func- 
tion of  the  court  of  equity  was  at  an  end,  ctlthough  it  fre- 
quently retained  the  case  and  determined  the  whole  contro- 
versy •  As  before  stated,  the  other  provision  answers  every 
purpose.  A  party  may  annex  to  his  pleading,  other  than  a 
demurrer,  interrogatories  pertinent  to  the  issues  made  by  the 
pleadings,  which,  if  not  demurred  to,  shall  be  plainly  and  fully 
answered  under  oath  by  the  party  to  whom  they  are  pro- 
pounded, or,  if  such  party  is  a  corporation,  by  the  president, 
secretary  or  other  officer  thereof,  as  the  party  propounding 
requires.*  The  petition  must  show  a  good  cause  of  action, 
and  the  interrogatories  should  be  based  on  some  distinct  alle- 
gation.* They  should  be  confined  to  matters  in  issue,  although 
they  may  cover  every  incident  of  the  facts  alleged ;  and  if 
they  go  beyond  the  scope  of  the  inquiry  of  the  petition,  thf 
defendant  may  have  their  propriety  tested  by  his  answer  or 

1  Chapman  ▼.  Lee,  45  O.  a  85&  » Grim  v.  Wheeler,  8  Ed w.Ch.  884; 

See  Na8h*6  Pldg.,  p.  117.  Bank  v.  Levy,  8  Paige  Cb.  606.    See 

20.  Code,  vec  529a  Work  ▼.  Haughton,  1  Disney,  156; 

<  Chapman  y.  Lee,  45  O.  S.  856-865.  Story's  Eq.  Pldg.,  sec.  86. 
4  O.  Code,  sea  509a 
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demarrer.'  It  is  an  old  rule  that  the  plaintiff  is  bound  to 
state  what  the  purpose  of  the  discovery  is.*  A  recent  writer, 
however,  states  that  a  defendant  is  bound  to  answer  even 
though  the  interrogatory  is  not  founded  on  a  specific  allega- 
tion.' They  must  be  material  and  relevant  to  the  issues  tend- 
ered, and  may  be  stricken  out  if  not;*  and  where  a  question 
is  raised  as  to  the  sufficiency  of  the  answer  it  must  be  deter- 
mined by  the  allegations  in  the  petition.*  A  party  is  entitled 
to  his  adversary's  oath  only  as  to  such  material  facts  as  relate 
to  his  own  case,  and  cannot  extend  to  a  discovery  of  the  man- 
ner in  which  the  defendant's  case  is  established,  or  to  the  evi- 
dence which  relates  exclusively  thereto.*  While  the  com- 
plainant may  be  entitled  to  discovery  whenever  he  is  entitled 
to  relief,'  yet  this  cannot  be  so  where  it  would  subject  a  per- 
son to  a  penalty  or  forfeiture,  or  would  cause  a  breach  of 
professional  confidence,  or  where  the  interrogatories  relate  to 
irrelevant  or  immaterial  matters,*  or  where  the  interrogato- 
ries in  fact  amount  to  a  cross-examination.*  It  has  been  held 
that  interrogatories  may  upon  leave  be  annexed  to  a  petition 
already  on  file.^* 

See.  61.  Objections  to  interrogatories.— An   adversary 
may  demur  to  the  interrogatories"  upon  the  grounds  stated 

1  Fuller  y.  Knapp,  24  Fed.  Rep.  100 ;  *"  This  is  a  fishing  biU  to  know  how 

Bank  ▼.  Levy,  8  Paige  Ch.  606.  a  man  makes  out  his  title  as  heir. 

'Wigram  on  Discovery,  pp.  148,  He  is  to  make  it  out ;  but  he  has  no 

149 ;  OeTore  ▼.  Dinsmore,  4  W.  K  M.  business  to  tell  the  plaintiff  how  he  is 

144 ;  Templeton  ▼.  Morgan,  4  W.  L.  to  make  it  out*'    See,  also»  Bolton  v. 

H  146L  Liverpool,  1  MyL  &  K  Sa    An  ad- 

s  Beach  on  Mod.  £q.  P.,  sec.  888.  versary  cannot  be  interrogated  as  to 

*  Dmley  y.  Hendricks,  18  Ind.  478 ;  facts  respecting  his  own  title,  but 

Insurance  Ca  v.  Cannon,  48   Ind.  merely  those  with  respect  to  the  title 

264 ;  Beach's  Mod.  Eq.  Pldg.  885,  and  of  the  plaintiff.     Story's  Eq.  Pldg., 

cases  cited.  sees.  817,  846;  Cuyler  y.  Bogert,  8 

>  Story's  Eq.  Pldg..  sec.  86.  Paige  Ch.  186. 

•Downie   v.  Nettleton,  61    Conn.  7  Metier  v.  Metier,  18  N.  J.  Eq.  274. 

598;  Railroad  Ca  y.  Cable  Co.,  88.  •  Metier  v.  Metier,  18  N.  J.  Eq.  274 ; 

Va.  982;  Wigram  on  Discovery  of  Cadwallader   v.  QranvUle^  eta  8o- 

Propi,  8»  PPL  259,  269  (18  Law  Li-  ciety,  11  O.  292. 

braryX    Lord  Loughborough  said  in  *  Morris  v.  Edwards,  28  Q,  B.  D. 

Benison  y.  Ashley,  2  Yesey,  Jr.  461,  287. 

that  he  ''did  not  like  to  see  a  fishing  >•  Templeton  v.  Morgan,  4  W.  L  M. 

bill  in  court"    Again  in  Ivy  v.  Kek-  146.   See  Davis  v.  Davis,  119  Ind.  51^ 

ewick,  2  Vesej.  «lr.  679,  he  said :  "  O.  Code,  sea  5079. 
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in  the  preceding  section;  that  is,  upon  the  ground  that  the 
answer  may  subject  the  person  interrogated  to  penal  con- 
-seqaenoes;  or  that  it  is  immaterial  to  the  purposes  of  the  suit; 
or  will  involve  a  breach  of  some  confidence ;  or  that  the  matter 
sought  to  be  discovered  relates  to  the  title  of  the  person  in- 
terrogated ;  or  that  in  conscience  the  defendant's  right  is  equal 
to  the  plaintiff's.^  The  authorities  are  not  in  harmony  as  to  the 
practice  in  reference  to  the  demurrer.  It  is  held  that  a  de- 
murrer  to  the  whole  bill  or  petition  includes  or  extends  both 
to  the  relief  and  discovery;*  and  that  if  a  general  demurrer 
is  held  good  to  the  relief  but  not  to  the  discovery,  it  will  also 
bar  the  discovery,  upon  the  ground  that,  disco verj^  being  the 
only  means  for  relief,  if  that  cannot  be  granted  then  the  dis- 
covery is  of  no  avail.'  On  the  other  hand,  an  eminent  author 
states  the  rule  to  be,  that  where  the  petition  is  for  relief,  and 
discovery  is  only  incidental  thereto,  a  defendant  may  demur 
to  the  relief  and  answer  as  to  the  discovery  sought;^  and  if 
it  cannot  be  maintained  as  to  the  relief  it  cannot  be  for  the 
discovery.*  There  can  be  no  question  as  to  the  proposition 
that  a  demurrer  may  be  filed  to  both  relief  and  discovery,  in 
which  case  it  may  be  a  special  demurrer  to  avoid  the  conflict 
of  decisionn,  although  the  doctrine  that  a  general  demurrer 
may  be  filed  is  well  supported.*  Objection  may  also  be  taken 
to  interrogatories  which  are  irrelevant  by  motion  to  strike 
o"t ; '  and  this  may  also  be  done  where  they  are  not  based  on 
,any  matter  contained  in  the  pleadings.* 

1  Beaches  Mod  Eq.Pldg.,  sea  236 ;  lief.    A   general   demurrer   to   the 

Story's  Eq.  Pldg.,  sec.  846.  whole  complaint  win  not  be  upheld 

'  Wigram  on  Discovery,  p.  148.  if  the  discovery  and  relief  be  good  as 

s  Metier  v.  Metier,  18   N.  J.  Eq.  to  the  discovery.  Livingston  v.  Same^ 

273-1    In  Miller  v.  Ford,  Sazt  365,  4  John.  Ch.  294. 

it  was  held  that  when  a  party  is  not  <  Story's  Eq.  Pldg.,  sea  812L 

entitled  to  relief  he  is  not  entitled  to  *  Emery  v.  Bid  well,  140  Mass.  271 ; 

a  discovery.    A    defendant   cannot  Verner  v.  Railroad  Ca,  28  Fed.  Rep. 

be  permitted  to  demur  to  the  dis-  581. 

CO  very  only  and  answer  as  to  the  ^  1  Daniell's  Ch.  Pr.,  star  page  647, 

relief.    1  Daniell's  Ch.  Pr.,  side  page  and  cases  cited. 

ft48;  Brownell    ▼.  Curtis,   10  Paige,  7  Railway  Co.  v.  Howard,  124  Ind. 

CI).  214.    It  is  held  in  Hi^^enbotham  280;  Stevens  v.  Flaunagan,  181  Ind. 

V.  Burnet,  5  John.  Ch.  184,  that  where  122-3. 

:the  bill  is  for  discovery  and  relief  •Tenipleton  ▼.  Morgan,  4  W.    I* 

tlie  defendant  should  answer  ns  to  M.  146. 

t  w.»  discovery  and  demur  to  de  re- 
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Sec.  62.  Same —  Answer. —  A  party  may  decline  to  answer 
any  interrogatory  from  which  he  may  protect  himself  by 
demurrer.*  But  in  the  absence  of  a  demurrer  or  other  objec- 
tion the  interrogatories  must  be  plainly  and  fully  answered 
under  oath,  and  may  be  enforced  by  nonsuit  or  judgment  by 
default  as  justice  may  require.'  But  a  nonsuit  cannot  be 
entered  for  failure  to  answer  as  fully  as  the  interrogator 
thinks  he  ought  to  do.*  An  order  may  be  made  that  inter- 
rogatories attached  to  a  pleading  be  answered  by  a  certain 
day  or  stand  dismissed.  But  it  must  be  actually  dismissed  at 
the  time  fixed.^ 

Se€.  63.  Motion  to  strike  ont  interrogatories. — 

The  defendant  moves  the  court  to  strike  out  the  followine^ 
interrogatories  of  the  plaintiff  attached  to  his  petition  filed 
herein,  for  the  reason  that  the  same  are  irrelevant  and  not 
pertinent  to  the  matters  in  issue,  to  wit :  [State  interrogato- 
riesJ] 

NOTB. —  See  ante,  sec.  61 :  Railway  Ca  v.  Howard,  124  Ind.  280;  Stevens 
▼.  FlannigaD,  131  Ind.  ia2-a 

See.  64.  Snbstitution  of  copies  for  lost  papers. —  When  a 
pleading  or  other  paper  pertaining  to  the  files  in  a  case  is  lost 
or  destroyed  or  is  withheld,  the  court  may,  upon  application 
of  any  party  to  the  action,  order  a  copy  or  substantial  copy 
thereof  to  be  substituted.*  A  court  cannot  hear  a  cause  *  nor 
render  a  judgment  without  pleadings  being  on  file,  cither 
original  or  substituted  copies.^  It  is  not  necessary  to  give  any 
notice  to  the  opposite  party  of  the  substitution  of  lost  [head- 
ings.* 

See.  65.  Motion  to  substitute  lost  papers. — 

The  plaintiff  [<?r,  defendant]  now  comes  and  moves  the 
court  for  leave  to  substitute  a  petition  (or  other  papers)  for 


I  Fuller  ▼.  Knapp,  24  Fed.  Rep.  100. 

«  O.  Code.  soc.  5101 ;  Newburg  Pet 
Ca  ▼.  Weare,  44  O.  a  610;  Chapman 
▼.  Lee,  45  O.  &  866 ;.  Devore  v.  Dins- 
more,  4  W.  L.  M.  144;  Longstreth, 
etc  Mfg.  Ca  ▼.  Halsey,  4  O.  C.  C. 
W7. 

>  Longstreth,  etc.  Mfg.  Co.  ▼.  Hal- 
•ey,  stiproL 

^Railway  Co.  y.  Construction  Ca. 


49  O.  8.  681.  As  to  when  the  inter- 
rogatories must  be  answered,  see  0. 
Code,  sec.  5100. 

»  O.  Code,  sec.  5084. 

•  Mason  v.  Embree.  5  O.  27a  But 
see  Hallam  v.  Jacks,  11  O.  S.  692; 
Wilkinson  v.  Daniel,  W.  868. 

^Grimison  ▼.  Russell,  11  Neb.  469. 

8  Marks  v.  Harris,  12  W.  L.  R  184. 
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the  original  petition  herein,  which  has  been  lost  or  destroyed 
without  plaintiff's  neglect.^ 

See.  65- 1 .  Faets  showing  privity  must  be  alleged.— Priv- 
ity is  a  term  used  in  pleading  to  express  the  relation  and  situa> 
tion  between  parties  to  an  action.  The  rule  requiring  that  a 
relation  of  privity  should  exist  between  the  parties  to  an  action 
was  a  common- law  rule,  one  absolutely  essential  under  that  sys- 
tem. It  is  believed  that  the  rules  of  privity  have  been  relaxed 
to  some  extent  in  equity.  Mr.  Bliss,  without  citing  authority, 
says  that  the  common-law  notion  that  there  must  be  some  direct 
relation  between  parties  to  an  action  or  contract  "  is  a  notion  dis- 
regarded by  the  equity  courts  when  there  has  been  a  real  wrong, 
when  a  substantial  right  should  be  vindicated,  and  we  have  so 
conformed  to  equity  rules,  we  so  often  give  relief  when  there  is  no 
privity,  that  the  rule  being  discussed  can  hardly  be  called  a  sub- 
sisting one."2  Equity  courts  may  give  relief  when  there  may 
not  be  a  real  privity,  and  the  practice  of  the  code  has  so  con- 
formed to  equity  rules  that  relief  is  often  given  when  there  is  no 
privity.^  For  the  ordinary  cases  the  general  rules  of  privity 
governing  the  same  are  simple.  There  are  two  kinds  of  privity, 
1.  Of  blood,  and,  2.  Of  contract.  Privity  may  exist:  1.  Where 
the  parties  are  the  immediate  contracting  parties.  2.  Where,  by 
blood,  they  succeed  to  the  original  parties  as  heir.  3.  Where 
there  is  privity  by  representation,  as  executor,  administrator, 
guardian,  etc.  4.  Privies  in  estate,  as  donor,  donee,  lessor  and 
lessee.  5.  From  assignment  of  contract,  as  assignee.  6.  Where 
contract  is  made  for  the  benefit  of  another.  7.  Privity  growing 
out  of  the  domestic  relations.  8.  Where  a  contract  will  be  im- 
plied from  the  conduct  of  parties,  or,  9.  Where  a  contractual  ob- 
ligation will  be  imposed  by  law  because  of  unconscionable  con- 
duct of  parties.  Cases  where  equity  will  grant  relief  to  vindi- 
cate a  substantial  right  may  not  come  within  any  of  the  forego- 
ing classes,  and  can  hardly  be  classified.  The  equity  rule  incor- 
porated in  the  code  allowing  the  real  party  in  interest  to  main- 
tain an  action  extends  the  rule  of  privity.  Thus,  where  one  per- 
son, upon  a  suflficient  consideration,  makes  a  promise  to  another 
for  the  benefit  of  a  third  person,  such  third  person  may  sustain 
an  action  upon  the  promise.* 

*  Code,  sec.  5084.  plainant  a  title  to  sue  the  defeiid- 

«  Bliss  PI.,  sec.  234a.  ant."    Busby  v.  Littlefield,  31  N.  H. 

3 "The  privity  necessary  to  exist  193. 

between  parties  to  proceedings  in  -♦Thompson  v.  Thompson,  4  O.  S. 

equity  is  not  necessarily  a  privity  of  333;  Crumbaugh  v.  Kugler,  3  O.  S. 

contract,  but  such  as  gives  the  com-  649 ;  Emmet  v.  Brophy,  42  O.  S.  82. 
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There  is  no  difficulty  in  determining  whether  a  relation  exists 
between  parties  coming  within  the  foregoing  classes.  There  is 
no  relation  of  privity  in  cases  of  tort  or  negligence;  that  is,  it 
has  never  been  so  designated.  There  are,  however,  certain  actions 
of  tort  which  survive  under  the  statute,  as  injuries  to  the  person 
and  property,  or  for  deceit  or  fraud, ^  which  would  allow  persons 
standing  in  the  relation  of  privity  by  blood  or  representation  to 
maintain  suit.  But  where  the  action  is  brought  by  the  immedi- 
ate parties  it  is  not  characterized  by  this  term.^  But  out  of  this 
tortious  relation  an  implied  contract  may  arise  upon  which  the 
action  may  be  based,  when  privity  may  then  be  said  to  exist. 
The  tort  may  be  waived  and  action  brought  upon  the  implied 
contract. 

"  It  is  not  doubted  that,  as  a  general  proposition,  there  can  be  no 
cause  of  action  upon  a  contract  unless  there  is  privity  of  contract 
between  the  obligor  and  the  party  complaining."  ^  The  holder 
of  a  check  does  not  stand  in  a  relation  of  privity  to  the  bank 
upon  which  it  is  drawn,  so  as  to  enable  him  to  sue  the  bank,  for 
the  refusal  of  the  bank  to  honor  the  check,  even  though  the  latter 
has  funds  on  deposit  belonging  to  the  drawer  of  the  check.* 

See.  66-2.  Antieipating  defense.— A  rule  prevailed  in 
equity  pleading  that  the  plaintiff,  anticipating  what  the  defense 
would  be,  could  plead  matter  in  avoidance  thereof.  For  example, 
in  a  bill  for  specific  performance  of  an  oral  contract  the  complain- 
ant could  state  facts  taking  it  out  of  the  statute  of  frauds.  It  was 
necessary  for  the  defendant  in  such  case  to  deny  the  anticipatory 
avoidance  in  order  to  take  advantage  of  the  statute.^  It  has  been 
considered  by  some  authority  that  the  substantial  right  secured 
by  the  equity  practice  is  preserved  by  the  code,  and  that  the 
plaintiff  has  a  right  to  anticipate  a  defense  and  allege  facts  in 
avoidance  thereof.®  But  this  view  has  not  been  accepted  to  any 
extent,  and  there  is  no  doubt  that  the  proper  practice  is  contrary 
to  the  equity  rule,  that  defenses  shall  not  be  anticipated  and 
avoided.  This  is  more  logical  and  convenient.^  The  defenses 
of  the  statute  of  frauds  and  of  limitations  are  conspicuous  illus- 
trations. It  is  considered  that  it  is  unnecessary  for  plaintiff  to 
allege  facts  which  render  a  contract  valid  under  the  statute  of 

'  R.  S.,  sec.  4975.  *  Abbott's  Trial  Brief  on  Pldgs., 

» Bliss  PI.,  sec.  240.  467;    note  in    25  Abb.  N.  C.  120; 

'  Railroa<l  v.  Bank,  54  ().  S.  (iO,  (iS.  Bracket  v.  Wilkinson,  13  How.  Pr. 

*  Id.  102 ;  Hopkins  v.  Ward,  67  Barb.  452. 

s  Kane  v.  Bloodgood,  7  .Tohng.,  ch.  ?  Insurance  Co.  v.  Meeker,  85  >'. 

90,  132.  Y.  614;    Claflin  v.  Tausig,  7  Hun, 

223. 
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frauds,  as  the  statute  is  a  defense  which  is  waived  unless  the  de- 
fendant pleads  it.^  It  is  not  necessary  for  the  plaintiff  to  allege 
that  an  instrument  falling  within  the  statute  of  frauds  is  in 
writing,  because  the  law  presumes  this.^ 

The  statute  of  limitations  is  likewise  regarded  as  a  defense 
which  must  be  set  up  by  the  defendant  making  it  unnecessary 
for  the  plaintiff  to  anticipate  and  avoid.  Hence  the  plaintiff  has 
a  right  by  reply  to  plead  new  matter  by  way  of  avoidance.^ 

But  it  is  quite  different  where  the  facts  alleged  in  the  petition 
suggest  or  raise  an  inference  that  the  instrument  is  invalid  under 
the  statute  of  frauds,  or  that  the  claim  is  barred  by  the  statute 
of  limitations,  in  which  case  it  is  incumbent  upon  plaintiff  to 
allege  facts  in  avoidance,  otherwise  his  petition  would  be  subject 
to  demurrer.*  It  has  been  held  that  the  defendant  may  take  ad- 
vantage of  the  statute  of  frauds  under  a  general  denial.^  Under 
such  a  rule  the  plaintiff  certainly  has  the  right  to  sustain  his 
cause  of  action  by  proof  of  collateral  facts,  and  this  has  been  so 
held.^  This  does  not  seem  to  be  a  very  logical  course  of  action, 
and  where  the  defendant  chooses  to  file  a  general  denial  it  would 
appear  safer  and  better  for  plaintiff  to  amend  and  anticipate  and 
avoid  the  defense.  It  is  not  believed  to  be  an  entirely  improper 
practice,  that  is,  the  rule  that  defenses  shall  not  be  anticipated  is 
not  iron-clad.  In  the  opinion  of  the  writer  it  would  be  a  wise 
course  generally  to  state  the  facts  which  make  an  instrument 
valid,  notwithstanding  the  statute  of  frauds,  as  that  statute,  un- 
like the  statute  of  limitations,  affects  more  than  the  remedy;  it 
goes  to  the  validity  of  the  instrument. 

In  an  action  for  the  recovery  of  real  property  the  defendant 

may  under  a  denial  claim  advantage  of  the  statute  of  limitations, 

]as  that  affects  the  title  of  plaintiff,  but  the  averment  of  legal  title 

^in  the  petition  is  sufficient  without  special  reference  to  the  statute^ 

of  limitations.'^ 

In  all  other  actions  it  is  not  necessary  for  plaintiff  to  allege  col- 
lateral facts  taking  the  case  out  of  the  statute,  unless  it  appears 
upon  the  face  of  the  petition  to  be  barred,  as  it  is  regarded  as 
matter  of  defense  to  be  raised  by  answer.  But  if  it  appears  upon 
the  face  of  the  petition  that  the  claim  is  barred,  demurrer  will 
lie,^  and  if  there  are  collateral  facts  relieving  the  bar  of  tlie  stat- 
ute, those  facts  should  be  alleged.^ 

» Gardner  v.  Armstrong,  31   Mo.  sBirchell  v.  Neastor,  36  O.  S.  ^*»:U. 

535;  Bliss  Pig.  sees.  204,  353.  «  Brock  v.  Knovver,  37  Hun,  Vm. 

-■■  Stephen's  Pldg.,  379.  ?  See  p.  1092,  po9i. 

3  Lindsay  V.  Maxwell,  7  Oli.  IVo.  ^  See  sec.  1150,  po»/. 

273.  9See  sec.  1148. 

^  Ilowanl  V.  Brower,  37  O.  S.  402. 
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Contributory  negligence  on  the  part  of  the  plaintiff  in  an  action 
by  a  servant  against  his  master,  or  in  cases  where  the  facts  alleged 
raise  an  inference  that  plaintiff  himself  was  guilty  of  contribu- 
tory negligence,  must  be  negatived.^  In  such  cases  facts  show- 
ing want  of  contributory  negligence  are  essential  to  plaintiff's 
cause  of  action,  and  it  is  not  then  anticipating  a  defense.  In  all 
other  cases  contributory  negligence  is  a  defense  which  need  not 
be  anticipated  nor  negatived. 

See.  65-3.    Form  of  action— Legal  or  equitable— How 

determined. — The  determination  of  the  nature  or  kind  of  an 
action  sometimes  furnishes  a  fruitful  field  for  discussion.  Even 
with  the  guide  furnished  by  positive  provisions  of  the  code  therer 
are  still  cases  of  doubt  arising.  The  rules  to  be  followed  in  the? 
matter  are  here  given.  First :  All  issues  of  fact  arising  in  actions 
for  tha  recovery  of  money  only,  or  specific  real  or  personal  prop- 
erty are  tried  to  a  jury .2  All  other  issues  of  fact  shall  be  tried 
by  the  court/^  These  are  the  familiar  guides  of  the  code,  and  do 
not  change  the  character  of  the  actions  or  their  method  of  trial 
from  what  it  was  at  common  law.  According  to  the  latter  system 
all  actions  at  law  were  triable  by  jury,  and  all  equitable  suits  by 
the  court.  The  first  provision  of  the  code  embraces  all  of  the 
common-law  actions.  Actions  for  the  recovery  of  money  only, 
include  the  common-law  actions  of  Assumpsit,  Covenant,  Debt, 
Trespass,  Trover  and  Case.  Actions  for  the  recovery  of  specific 
real  property  embraces  ejectment.  Actions  for  the  recovery  of 
specific  personal  property  embraces  detinue  and  replevin. 
These  are  all  of  the  common-law  actions  and  all  the  remainder 
are  suits  in  equity.  Now,  every  action,  be  it  for  the  recovery  of 
money  only,  or  of  specific  real  or  personal  property,  is  in  sub- 
stance one  of  the  common-law  actions.* 

There  ought  to  be  no  difficulty  in  determining  the  character 
of  an  action  where  only  one  kind  of  relief  is  asked,  but  there  is 
some  trouble  where  the  facts  entitle  the  party  to  two  kinds  of 
relief.  Our  courts  are,  however,  frequently  called  upon  to  decide 
whether  a  case  is  for  a  jury  or  court,  appealable  or  to  be  taken  up 
on  error.  The  form  or  character  of  the  action  is  solved  by  the 
nature  and  character  of  relief  to  which  the  party  is  entitled  upon 

'  See  sec.  915,  post,  prohibit  the  eztens^on  of  the  right 

•Code,  sec.  5130.  of  trial  by  jury,  the  code  must  b'' 

3  Code,  sec.  5131.  looked  to  for  the  purpose  of  ascer- 

4  It  must  be  remembered,  howev-  taining  whether  the  right  exists, 
er.  that  aa  the  Constitution  does  not  Gunsaullus  v.  Petit,  46  0.  8.  28. 
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the  facts  Btated.^  And  this  is  not  determined  hy  the  prayer,  but 
upon  the  facts  or  case  made  in  the  petition.^  It  is  a  familiar 
doctrine  that  the  formal  demand  or  relief  is  not  decisive  of  the 
legal  or  equitable  character  of  an  action,  and  that  the  same  will 
be  disregarded  where  the  facts  stated  do  not  entitle  the  party  to 
the  relief  asked .^  The  prayer  may  be  looked  to  only  in  one 
instance  to  decide  the  character  of  the  action.  Where  the 
petition  pleads  an  ambiguous  state  of  facts,  which  may  support 
equally  an  action  at  law  or  in  equit}^  then  there  is  no  means 
of  determining  which  must  prevail,  except  by  reference  to  the  re- 
lief demanded,  then  the  prayer  will  be  looked  to  to  solve  the  doubt 
and  determine  the  character  of  the  action.*  In  cases  where  two 
kinds  of  relief  for  a  single  cause  of  action,  and  in  some  instances 
where  two  causes  of  action,  one  legal  and  the  other  equitable, 
are  joined  in  one  complaint,  the  rule  is  that  whatever  is  the 
paramount  or  principal  relief  determines  the  character  of  the 
action,  the  other  relief  asked  being  regarded  as  incidental,  to  be 
granted  only  in  the  event  that  it  be  found  that  the  party  is  en- 
titled to  the  paramount  relief.^  These  are  the  general  principles 
fully  covering  the  whole  matter.  Illustrations  of  their  applica- 
tion are  not  given  but  are  found  in  the  cases. 

Sec.  65-4.    Title,  when  and  how  alleged.— The  plaintiff 

can  not  invoke  the  jurisdiction  of  a  court  for  an  injury  to  a  prop- 
erty right — real  or  personal — unless  he  can  show  title,  owner- 
ship or  an  interest  in  the  subject-matter  of  the  action.  Tlie  title 
or  ownership  may  be  legal  or  equitable.  Strictly,  a  bare  allega- 
tion of  ownership  or  title  in  the  complaint  is  a  conclusion  of  law, 
and  according  to  the  earlier  equity  practice  this  was  not  allowed, 
but  the  facts  had  to  be  alleged.^  It  is  i  low  regarded  both  in  law  and 
equity  that  ownership  is  a  fact,  an  i  that  it  is  unnecessiiry  to 
allege  the  facts  which  show  how  i*-  'jxists;  that  a  general  allega- 
tion is  sufficient.^ 


'  Gunsaullus  v.  Petit,  46  O.  S,  27 ; 
Alsdorf  V.  Reed,  45  O.  S.  656;  Chap- 
man v.  Lee,  45  O.  S.  356 ;  Black  v. 
Boyd,  50  O.  S.  46 ;  Raymond  v.  Ry. 
Co.,  57  O.  S.  271. 

«  Reed  v.  Reed,  25  O.  S.  422 ;  Cor 
ry  V.  Gaynor,  21  O.  S.  277. 

3  Bell  V.  Merrifield,  109  N.  Y.  202; 
O'Brien  v.  Fitzgerald,  143  N.Y.  377. 

*  O'Brien  v.  Fitzgerald,  supra. 

5  Alsdorf  V.  Reed,  45  O.  S.  656,  an* 


'^ases  citetl;  Rowland  v.  Entrekin, 

27  O.  S.  47 ;  Ellsworth  v.  Holcomb, 

28  O.  S.  66 ;  Converse  v.  Hawkins, 
31  O.  S.  209. 

« Heard  Eq.  PL,  26;  Drew  Eq.  PI., 
10. 

7  Swan's  PL,  156 ;  Hume  v.  Watt, 
5  Kan.  140;  Commissioners  v. 
Young,  18  Kan.  444;  Malcolm  \. 
O'Reiley,  89  N.  Y.  156. 
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See.  65-5.    The  same—Title  in  real  actions— Recovery 

of  possession. — Actions  concerning  real  estate  may  be  to  re- 
cover its  possession,  or  for  trespass,  to  quiet  title,  or  for  the  en- 
forcement of  some  equitable  right.  In  actions  to  recover  the  pos- 
session of  real  estate,  plaintiff  must  have  a  legal  title  to  support 
his  action,  and  hence  he  must  aver — in  the  language  of  the 
statute  if  he  chooses — that  he  has  a  legal  estate  in  the  premises 
described.  It  is  not  essential  that  he  follow  the  exact  language 
of  the  code,  but  any  apt  language  in  compliance  with  the  code 
will  answer.  The  title  may  be  alleged  in  general  terms.  This 
matter  is  more  fully  discussed  in  the  special  chapter  on  Real 
Actions,  to  which  reference  is  made.^ 

See.  65-6.    The  same— To  quiet  title.— In  an  action  to 

quiet  the  title  to  real  estate  the  petition  of  complainant  should  dis- 
close his  interest  or  title  in  the  land,  as  that  is  the  principal  matter 
of  controversy.  That  may  be  of  two  kinds;  it  may  be  a  posses- 
sory interest  only,  or  it  may  be  an  absolute  ownership  by  legal 
title.  *'An  action  may  be  brought  by  a  person  in  possession,  by 
himself  or  tenant,  of  real  property,  against  any  person  who 
claims  an  estate,  or  interest  therein,  adverse  to  him,  for  the 
purpose  of  determining  such  adverse  estate  or  interest,  or  such 
action  may  be  brought  by  a  person  out  of  possession,  having  or 
claiming  to  have  an  estate  or  interest  in  remainder  or  reversion 
in  real  property,  against  any  person  who  claims  to  have  an  estate 
or  interest  therein  adverse  to  him,  for  the  purpose  of  determin- 
ing the  interests  of  the  parties  therein."  2  it  was  necessary  as  the 
statute  formerly  read  that  the  party  be  in  possession,  either  by 
himself  or  tenant,  to  maintain  the  action  ;  that  would  have  de- 
prived a  reversioner  or  remainderman  of  the  right  to  bring  the 
action,  hence  the  amendment.  Formerly  both  legal  title  and 
possession  were  necessary ;  a  vendee  under  possession  by  a  title 
bond  could  not  maintain  the  suit  as  his  possession  was  the 
possession  of  the  vendor.^ 

When  the  code  was  adopted  a  change  was  made,  ap- 
parently following  the  principle  in  the  law  of  real  property 
that  **if  one  be  in  possession  of  land  under  color  of  title, 
anyone  claiming  adversely  to  him  must  prove  a  better  title 
in  order  to  justify  disturbing  him  in  his  possession."*  Posses- 
sion, therefore,  was  made  the  sole  test  of  the  action ;    but  it 

*  Sec.  1046,  po$t,  **  any  person  having  legal  title  and 

'O.  Code,  sec.  6779.  ]K>88es8ion  of  lands''  could  main- 

3  Thomas  v.  White,  2  0.  S.  540;  tain  the  action. 

Douglas  v.  Scott,  5  0. 194,  under  act  *  1  Washburn  on  Real  Property, 

of  March  14,  IS^U,  providing  that  35. 
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was  not  necessary  that  the  adverse  claim  relate  to  or  affect 
the  right  of  present  possession.^  The  amended  statute  changed 
this  rule,  so  that  possession  is  not  now  always  necessary,  but  this 
by  the  terms  of  the  statute  only  applies  to  a  reversioner  or  re- 
mainderman. Therefore  in  all  actions  other  than  by  remainder- 
men or  reversioners,  "  naked  possession  of  real  estate  is  sufficient 
.  to  enable  a  plaintiff  to  maintain  an  action  to  quiet  title,  and  that 
'  unless  a  better  title  be  shown  by'defendant,  the  plaintiff  will  be 
entitled  to  a  decree,"  and  an  averment  of  title  is  not  necessary ; 
merely  an  allegation  of  possession  in  such  cases,  in  the  language 
of  the  statute,  will  be  sufficient.^ 

The  result  of  this  rule  will  be  this.  Plaintiff  will  allege  pos- 
session merely.  The  defendant  will  then  set  up  his  title,  and  the 
plaintiff  will  reply,  making  such  denials  and  allegations  of  his  own 
title  as  may  be  necessary  to  make  a  complete  answer  or  defense  to 
the  claims  of  the  defendant.  The  answer  of  the  defendant  in 
such  cases  must  make  a  plain  denial  of  the  possession  of  the 
plaintiff,  not  by  argument  or  inference.^  A  general  denial,  alone, 
would  hardly  be  sufficient,  possibly,  where  the  plaintiff  only  alleges 
possession;  it  would,  however,  if  plaintiff  allege  both  title  and 
possession. 

Sec.  65-7.    The  same— Trespass  to  realty.— Trespass  upon 

real  property  affects  the  possession  thereof.  It  may  affect  merely 
the  temporary  possession  or  the  permanent  possession.  A  tenant 
may  maintain  an  action  for  injury  to  the  temporary  possession, 
but  not  for  the  permanent  injury,  as  an  action  for  the  latter  can 
only  be  brought  by  the  owner  of  the  fee.  One  who  does  not  have 
either  possession  or  ownership  can  not  maintain  an  action  for 
trespass.*  If  the  action  is  instituted  by  the  owner  of  the  fee,  he 
should  allege  ownership ;  if  by  the  tenant  in  possession,  he  should 
allege  the  facts  showing  his  possession  and  right  to  possession.^ 

Sec.  65-8.  The  same— Title  in  actions  concerningr  per- 
sonal property. — At  common  law  in  actions  for  an  injury  to 
personal  property  ownership  was  averred  by  the  expression  *^of 
the  plaintiff."^  This  might  now  be  considered  sufficient  but  is 
not  commendable.  A  specific  allegation  that  the  plaintiff  is  the 
^wner  of  the  goods  ought  to  be  made  whether  the  action  be  for 

» Rhea  v.  Dick,  34  O.  S.  420;  19  O.  3  Boone's  PL,  eec.  187. 

S.  468,  471 ;  3  W.  L.  M.  693.  <  Williams  v.  Shade,  13  HI.  App. 

« Watterson  v.  Ury ,  5  O.  C.  C.  347,  337. 

364.    Affirmed  by  Supreme  Court,  'See  Boone's  PL, sec.  207,  note  2; 

on  opinion  below,  32  W.  L.  B.  420 ;  72  N.  Y.  170 ;  48  Mo.  318. 

Lusby  v.  Jones,  81   W.  L.  B.  70  « Bliss  PL,  sec.  230. 
(Saylor,  J.).  See  Boone's  PL,  sec.  186. 
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trespass  or  for  replevin,  although  it  has  been  held  that  in  the  latter 
action  an  averment  that:  "Plaintiff  is  entitled  to  the  immediate 
possession"  is  equivalent  to  an  allegation  of  ownership.^ 

Sec.  65-9.    The  same— Title  or  ownership  of  negrotiable 

instruments* — To  enable  one  to  bring  suit  upon  negotiable  paper 
he  must  be  the  legal  owner  or  holder  thereof,  and  that  fact  must 
necessarily  appear  in  his  pleading.  If  it  be  the  payee  of  a  note, 
or  the  drawee  of  a  bill  of  exchange,  that  fact  will  appear  from  the 
face  thereof;  if  it  be  the  holder  or  indorsee,  that  fact  will  appear 
from  a  copy  of  the  indorsement.  Hence,  where  the  short  form 
under  the  code  is  adopted,  the  title  or  ownership  will  appear  from 
the  copy  of  the  note  or  bill  incorporated  into  or  attached  to  the 
pleading,  and  it  is  not  necessary  to  make  a  more  specific  allegation 
of  title.  If  title  or  ownership  does  not  so  appear  from  the  face  of 
the  bill  or  note,  then  extrinsic  facts  showing  title  should  be 
alleged. 

See.  65-10.    Consideration,  when  and  how  averred— 

The  common  law. — The  common-law  rule  was  that  it  was 
necessary  in  all  cases,  excepting  contracts  under  seal,  bills  Of 
exchange  and  promissory  notes,  to  allege  that  the  contract  was 
founded  upon  a  sufficient  consideration. ^  AH  contracts  under  seal, 
bills  of  exchange  and  notes,  imported  consideration,  and  hence  it 
was  not  necessary  to  allege  what  was  presumed.  This  statement 
excludes  simple  contracts  not  under  seal.  It  was  necessary  in  an 
action  on  such  a  contract  to  allege  a  consideration  for  the  promise.^ 

Sec.  65- 1 1 .   Consideration— Rule  under  the  code.— There 

is  no  material  change  under  the  code  from  the  common  law. 
The  same  class  of  contracts  that  imported  consideration  at  com- 
mon law  are  considered  in  the  same  light  under  the  code.  Though 
we  no  longer  have  sealed  contracts,  what  were  formerly  sealed 
instruments  now  import  consideration.  Promissory  notes  and 
bills  of  exchange  import  consideration,  and  it  is  not  necessary  in 
actions  thereon  to  allege  and  prove  consideration  in  the  first  in- 


'  See  podf  sec.  1079. 

•Chitty's  Pig.,  300;  Ship.  Com.  L. 
PI.,  207 ;  Swan's  PI.,  212.  (A  prom- 
ise alleged  at  common  law  did  not, 
prima  faeie^  import  a  conisideration. 
On  the  contrary,  it  was  presumed 
that  a  people  proverbially  sharp  at 
a  bargain  always  entered  into  an 
nnsealed  contract  not  negotiable, 
without  any  consideration.  To  sat- 
isfy this  very  absurd  presumption 


it  was  necessary,  under  the  rules  of 
pleading  at  common  law,  to  state 
the  consideration  and  the  whole 
consideration  of  every  contract  not 
nnder  seal  and  not  negotiable,  and 
if  incorrectly  stated,  the  variance 
on  exception  to  the  evidence  was 
faUl.) 

3  Moore  v.  Waddle,  34  Cal.  146; 
Joseph  v.  Holt,  37  Gal.  253. 
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stance.^  Consideration  being  presumed  also  from  endorsement 
and  delivery,  an  endorsee  does  not  have  to  allege  consideration.^ 
The  rules  governing  pleading  consideration  in  bills  and  notes  are 
considered  further  in  a  separate  chapter.^ 

In  actions  upon  contracts  which  were  formerly  required  to  be 
under  seal,  such  as  deeds,  contracts  concerning  land,  or  a  bond 
given  under  statute,  or  a  common-law  bond,  the  law  presumes 
consideration,  and  it  is  not  necessary  to  allege  it.*  In  actions 
upon  contracts  which  were  formerly  not  under  seal  which  were 
known  as  simple  contracts,  unless  the  statute  provides  otherwise, 
consideration  should  be  averred  and  proved.*  In  some  states 
statutes  have  been  passed  providing  that  a  written  instrument  is 
presumptive  evidence  of  consideration.^  So  we  would  conclude 
that,  in  the  absence  of  a  statute  putting  what  were  formerly  un- 
sealed  instruments  on  the  same  footing  with  sealed  instruments 
with  respect  to  consideration,  consideration  should  in  such  cases 
be  averred.  This  would  embrace  verbal  contracts  and  many 
written  contracts.^ 

Sec.  65-12.     Damagres  —  How   allegred.  —  There   are  two 

kinds  of  damages,  general  and  special.  General  damages  are  such 
as  are  the  legal  and  natural  consequences  of  an  act  com- 
plained of.  Special  damages  do  not  flow  naturally  from  the 
wrong,  but  result  from  special  causes  connected  with  or  growing 
out  of  the  act  complained  of.  Every  one  is  presumed  to  antici- 
pate the  natural  consequences  of  his  wrongful  act,  and  is  liable 
therefor.  Therefore,  when  general  damages  are  sought,  only  a 
general  allegation  of  damages  need  be  made,  and  the  plaintiff 
may  give  in  evidence  any  facts  showing  damage  that  naturally 
and  necessarily  results  from  the  act  complained  of.®  If,  however, 
consequences  result  from  an  act  not  necessarily  flowing  there- 
from, the  law  does  not  imply  damages,  hence  they  are  special 
damages  and  should  be  alleged  in  order  to  recover  therefor.^  For 
example,  counsel  fees  in  certain  actions  of  tort  involving  the  in- 
gredients of  fraud,  malice  or  insult  are  in  their  nature  conse- 
quential rather  than  special,  and  fell  within  the  rule  that  they 


'See  sec.  297,  post;  Uuderhill  v. 
Phillips.  10  Hun,  591 ;  Fisher  v.  Id. 
llSInd.  474. 

» Dumont  v.  Williamson,  18  0.  S. 
515. 

3  Sec.  207,  post. 

*See  sees.  433,  453,  jt>cw(;  Abbott's 
Brief  on  PI.,  sec.  173,  and  cases. 

5  Abbott's  Brief  on  Pigs.,  sec.  173, 
and  cases. 


^Cal.  Code,  sec.  1()14;  Iowa  Code, 
sec.  2112-14 ;  Ky.  Sts.,  p.  249 ;  Kans. 
Gen.  Sts.,  p.  183,  sec.  7  (1868). 

7  See  4  Enc.  of  Pi.  and  Pr.,  p.  928, 
where  numerous  cases  are  collected. 

^  Stevenson  v.  Morris,  37  O.  S.  10 ; 
Smith  v.  The  Sloss  M.  Lime  Co.,  57 
O.  S.  518. 

9  Stevenson  v.  ^lorris,  37  O.  S.  10. 
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are  recoverable  without  being  specially  pleaded.^  In  an  action 
for  assault  and  battery,  or  in  fact  any  personal  injury,  if  it  ap- 
pears that  the  act  complained  of  resulted  in  permanont  injury, 
damages  therefor  may  be  recovered  therefor,  whether  it  be  so 
alleged  or  not.^  In  an  action  to  recover  for  the  breach  of  a  con- 
tract to  deliver  stone,  the  diflference  between  the  contract  price 
and  the  market  price  at  the  time  and  place  of  delivery  required 
by  the  contract  may  be  recovered  without  averment  of  special 
injury  resulting  from  the  breach,  as  such  damages  are  general  in 
their  nature.* 

A  physician's  bill  in  personal  injury  cases  comes  within  special 
damage,  and  must  be  alleged  to  warrant  recovery.*  These  are  some 
illustrations  of  the  application  of  the  rule,  but  what  damages  are 
the  natural  result  of  the  act  complained  of  and  what  are  not 
must  depend  upon  the  peculiar  circumstances  of  each  case,  and 
there  ought  to  be  no  difficulty  in  applying  the  general  rules. 

In  other  cases  the  damages  sustained  may  be  of  the  essence  or 
gist  of  the  action,  in  which  event  they  must  be  specially  alleged. 
As,  for  example,  in  libel  or  slander,  where  the  words  complained 
of  are  not  actionable  per  «6,  damages  must  then  be  alleged. 

Sec.  65-18.  Contracts  required  by  statute  of  frauds  to 
be  in  writing^— The  form  of  allegation  in  sucli  case.— There 

are  certain  contracts  concerning  land,  and  to  answer  for  the  debt 
default  or  miscarriage  of  another,  which  are  required  by  law  to 
be  in  writing.  They  are  voidable  unless  they  are  in  writing.  In 
actions  upon  such  contracts  it  has  always  been  the  rule,  before  as 
well  as  since  the  code,  that  the  plaintiff  is  not  required  in  his 
petition  to  aver  that  the  promise  or  contract  is  in  writing,  even 
if  such  be  the  fact.  The  reason  given  for  this  rule  is,  that  the 
statute  of  frauds  merely  introduces  a  new  rule  of  evidence,  and 
does  not  alter  or  affect  the  rules  of  pleading.^  Another  reason  is 
that  the  law  presumes  that  such  contracts  have  been  properly  ex- 

' Stevenson  v.  Morris, »u^m;  Rob-  rect  rule  eve^   since  the    time    '^f 

erts  v.  Mason,  10  O.  S.  277;  Finney  Saunders.    Eiting  v.  Vanderlyn,  4 

V.  Smith,  31  O.  S.  629;  Fairbanks  v.  Johns.  237 ;  Gould  PL,  p.  191.    The 

Witter,  18  Wis.  287.  declaration,  in  this  respect,  is  not 

'Stevenson  v.  Morris,  37  O.  S.  10.  faulty.    It  alleges  a  promise  which 

3  Smith  v.  The  S.  M.  L.  Co.,  57  O.  at  common  law  would  be  good  by 

S.  518.  parol,  and  whether  it  was  mado  in 

'    4  Railway  Co.  v.  S^pperlein,  1  O.  such  form  that  it  is  good  under  the 

C.  C.  36 ;  Klein  v.  Thompson,  19  O.  statute  of  frauds  is  a  question  which 

S.  5()9.  will  arise  on  the  trial.")    Matsou  v. 

5  Whitehead  v.  Burgess,  38  Atl.  Sweet.  66  N.Y.  206;  McCan  v.  Pen- 
Rep.  802  (N.  J.,  1897).  (VanSyckel,  nie,  100  Cal.  547;  Taylor  v.  Patter- 
J.,  said:  "As  long  ago  as  the  time  of  son,  5  Ore.  121.  Price  \.  \/eaver, 
Lord  Holt  that  was  declared  to  be  13  Gray,  273  (to  the  effect  that  the* 
the  rale.  2  Salk.  519.  The  rule  is  statute  has  not  altered  rules  of 
stated  in  the  same  way  in  the  note  pleading);  Mullaly  v.  Hokien,  12^ 
to  Duppc  v.  Mayo,  1  Saund.  276,  Mass.  583. 
and  has  been  accepted  as  the  cor- 
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ecu  ted  in  writing,  and  hence  valid.^  These  rules  prevail  generally 
under  the  codes  unless  specially  abrogated.^  Mr.  Bliss*  suggests 
that:  *'  It  might  be  supposed  that  the  obligation  to  state  the  facts 
that  constitute  the  cause  of  action  would  have  changed  this  rule 
so  as  to  require  a  plaintiflF  to  set  forth  a  valid  contract"-,  that 
"  the  statute,  instead  of  affecting  the  statement  of  the  facts  con- 
stituting the  cause  of  action,  although  an  additional  fact  was 
rendered  necessary,  only  required  the  party  to  show,  upon  the 
trial,  that  he  complied  with  it." 

And  tho  courts  have  held  that  unless  the  contract  is  denied  in 
the  answer,  or  alleged  to  be  void  because  not  in  writing,  the  stat- 
ute furnishes  no  defense.'*  The  thoughts  suggested  by  Judge 
Bliss  above  quoted  would  naturally  come  to  the  mind  upon  read- 
ing the  statute;  that  is,  that  it  required  a  party  to  allege  that  a 
contract  required  by  the  statute  to  be  in  writing  was  in  writing. 
And  Judge  Maxwell  evidently  had  the  same  thought  in  mind 
when  he  said:  "Nothing  is  gained,  however,  by  the  omission 
(of  the  allegation  that  it  is  in  writing),  and,  ordinarily,  it  is  better 
for  a  party  to  state  the  facts  as  they  are,  and,  if  the  contract  is 
not  in  writing,  state  other  facts,  such  as  possession  under  the  con- 
tract, that  will  take  the  case  out  of  the  statute  of  frauds."*  It 
would  seem  to  be  just  as  well,  and  better,  where  the  contract  is  in 
writing  to  so  allege;  if  not,  and  there  are  facts  which  would 
take  it  out  of  the  statute,  then  I  would  deem  it  better  to  allow 
the  defendant  to  make  the  attack — not  to  anticipate  it — and  set 
forth  the  facts  taking  it  out  of  the  statute,  in  the  reply.  The 
plaintiff  will  be  in  a  better  position  in  such  case. 

But  if  the  contract  is  not  in  writing,  and  it  ought  to  be,  then 
what?  Must  plaintiff  refrain  from  bringing  the  suit  at  all ;  that 
is,  is  the  fact  that  it  is  in  writing  one  that  he  must  allege  and 
t  prove  in  any  event  in  order  to  maintain  his  cause  of  action, 
without  regard  to  what  the  defendant  says  or  does?  At  the  out- 
set of  this  inquiry  we  are  confronted  with  a  holding  which  must 
be  explained.  It  is  held  that  where  an  agreement  sued  on  is 
within  the  statute,  and  it  is  fairly  to  be  inferred  from  the  petition 
that  it  is  not  in  writing,  the  defense  of  the  statute  is  available  on 
demurrer.^  If  a  demurrer  will  lie  because  there  is  a  fair  inference 
from  what  is  stated  that  the  contract  was  not  in  writing,  is  that 
an  indication  that  the  jojA  that  an  instrument  ia  in  writing  is 
essential  to  the  cause  of  action  ? 

'  Marston  v.  Sweet,  66  N.  Y.  206.  s  Maxwell  Code  PL,  299, 

'Maxwell  Code  PI.,  299.  •Howard  v.  Brewer,  37  0.  S.  402; 

^Code  PI.,  sec.  312.  Randall  v.  Howard,  2  Black.  U.  8. 

<  Marston  v.  Sweet,  66  N.  \.  206.  586. 


§  65-13.] 


THE  PETITION,  ETC. 


157 


The  answer  to  these  self-proposed  interrogatories  must  be 
found  in  the  construction  of  the  statute  of  frauds.  It  is  true 
that  it  says  that  no  action  shall  be  brought  whereby  to  charge 
the  defendant  upon  any  such  contracts,  unless  the  same  are  in 
writing,  etc^  But  the  statute  does  not  make  such  contracts  ab- 
solutely void.  It  only  withholds  a  right  of  action  upon  them, 
simply  making  them  voidable  at  the  will  of  either  party.  The 
parties  can  not  be  compelled  to  ignore  the  considerations  of 
equity,  of  good  faith,  and  of  moral  obligation  which  may  arise 
from  such  contracts,  and  to  avoid  them  by  pleading  the  statute 
of  frauds.^ 

The  statute  of  frauds,  therefore,  from  the  foregoing  considera- 
tions, must  be  treated  in  the  same  manner  as  is  the  statute  of  lim- 
itations^— as  afiecting  the  remedy — and  it  may  be  waived  by  the 
defendant.'*  The  only  objection  to  this  theory  is,  that  by  holding 
that  a  demurrer  will  lie  when  it  appears  from  the  face  of  the  peti- 
tion that  the  contract  is  not  in  writing,  the  fact  that  it  is  in  writ- 
ing, in  such  case  then  becomes  one  of  the  facts  constituting  the 
cause  of  action,  which  must  be  alleged.  The  authorities  hold  to 
this  effect,  and  therefore  do  not  seem  to  be  consistent  with  the 


« 0.  R-  S.,  sec.  4199. 

•Lefferson  v.  Dallas,  20  O.  S.  08, 
74;  Minns  v.  Morse,  15  O.  508;  5  J. 
J.  Marsh.  380 ;  6  Dana  194.  The  case 
of  Ferrell  v.  Maxwell,  28  O.  S.  383, 
is  misleading.  It  is  stated  in  the 
syllabus  that  the  contract  in  qiiee- 
tion  being  a  promise  to  answer  the 
debt  of  another,  if  not  in  writing,  is 
void  under  the  statute,  and  would 
seem  to  conflict  with  Lefferson  v. 
Dallas,  iupra.  Tlie  sole  question 
was  whether  the  promise  in  contro- 
versy was  within  the  gtcUutej  and  it 
was  decided  that  it  was  not.  "A 
verbal  contract  for  the  sale  of  land 
IS  not  absolutely  void,  but  voidable 
only  at  the  election  of  either  party." 
Maxwell  Pig.,  442,  citing  LeffiL'rson 
V.  Dallas,  supra;  Cahill  v.  Bigelow, 
18  Pick.  369;  Cresswell  v.  McCaig, 
1 1  Neb.  227.  "  The  statute  docs  not 
make  the  contract  void  in  the  sense 
that  an  unlawful  contract  is  void, 
but  simply  makes  it  unenforceable." 
Maxwell  PI.,  442 ;  Brown's  Stat,  of 


Frauds,  sec.  344.  "  By  implication 
it  admits  that  as  between  the  par- 
ties the  penal  contract  may  give 
rise  to  equities  as  binding  upon  the 
conscience  as  if  the  same  were  evi- 
denced by  writing.  It  was  created 
as  a  rule  which  public  policy  re- 
quired. It  was  in  this  view  that 
the  courts  of  equity,  instead  of 
holding  such  contracts  absolutely 
void,  have  sometimes  sustained  and 
enforced  them  in  cases  where  the 
contract  has  been  admitted  in  the 
answer,  and  the  defense  arising 
from  the  statute  waived  by  a  neglect 
to  rely  upon  it."  Minns  v.  Moore, 
15  O.  571 ;  Wood  v.  Dille,  11  O.  455; 
8N.  H.  9;  3  Ves.  Jr.  39n. 

3  Vore  V.  Woodford,  29  O.  S.  245. 
Sec.  65-17  j>o»^ 

*  It  is  a  defense  and  is  waived  un- 
less pleaded,  JMaybee  v.  Moore,  90 
Mo.  340 ;  McClure  v.  Otrich,  118  111. 
320,  or  the  evidence  is  objected  to. 
Nunez  v.  ^Morgan,  77  Cal.  427; 
Marston  v.  Swett,  (50  N.  Y.  206. 
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other  holdings  that  the  statute  is  merely  a  defense.  A  demurrer 
only  questions  the  sufficiency  of  the  law  upon  the  facts  alleged. 
And  while  the  petition  may  show  the  claim  to  be  within  the 
statute,  the  fact  that  the  defendant  intends  to  rely  upon  the  stat- 
ute as  a  defense,  ought  to  be  brought  upon  the  record  by  him  by 
a  pleading  of  fact — by  answer.  When  he  files  a  demurrer,  he  sim- 
ply orally  informs  the  court  that  he  intends  to  rely  upon  the  stat- 
ute. It  is  true  he  may  state  specially  in  his  demurrer  that  the 
claim  is  barred,  but  there  is  no  authority  for  that ;  he  can  properly 
only  say  that  there  are  not  facts  stated  sufficient  to  constitute  a 
cause  of  action. 

In  conclusion  it  may  be  stated  upon  this  subject : 
1.    The  plaintiff  need  not  allege  that  a  contract  clearly  falling 
within  the  terms  of  the  statute  is  in  writing,  as  the  law  presumes 
that  it  has  been  properly  and  legally  executed. 

Unless — 2.  It  appears  from  the  facts  stated  in  the  petition 
that  it  is  not  in  writing,  in  which  case  plaintiff  must  allege  facts 
which  will  take  it  out  of  the  operation  of  the  statute,  as  that 
there  has  been  part  performance. 

Sec.  65-14.    The  same— Statute  of  Frauds,  how  taken 

advantas^e  of. — Advantage  of  the  statute  may  be  taken  by 
the  defendant  upon  demurrer  if  it  fairly  appears  from  the 
facts  stated  in  the  petition,^  but  if  it  does  not  so  appear,  a 
demurrer  will  not  lie  merely  because  the  plaintiff  has  not 
alleged  that  the  contract  was  in  writing,  that  is,  simply  on 
account  of  the  absence  of  that  fact,  as  it  has  heretofore  been 
stated,'-^  this  is  not  a  fact  to  be  alleged  by  the  plaintiff  in  the 
first  instance. 

Upon  what  principle  or  theory  the  courts  have  decided  that 
a  demurrer  will  raise  the  plea  of  the  Statute  of  Frauds,  or  of 
limitations,  has  not  been  explained  by  any  court  or  author,  so 
far  as  the  writer  has  been  able  to  discover.  It  is  a  question 
that  naturally  arises,  but  does  not  seem  to  have  been  specially 
explained. 

There  are  eight  grounds  of  demurrer,  and  the  only  one  under 
which  this  might  come  is  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  actipn. 

*  Howard  v.  Brower,  37  O.  S.  402;  system  of  pleading  the  defense  of 
Arguello  v.  Edinger,  10  Cal.  150 ;  the  statute  is  available  on  demur- 
Shank  V.  Teeple,  83  la.  1 80.  Okey,  rer  to  a  petition— a  question  upon 
J.,  in  Chapin  v.  Longworth,  31  O.  S.  which  the  authorities  are  in  con- 
421,  said:  "And  we  need  not  de-  flict." 
^ermine  whether  under  the   code  ■  Ante  sec.  65-13. 
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As  already  stated,  demurrer  will  not  lie  merely  because  the 
petition  has  not  alleged  that  the  contract  was  in  vniting,  as 
that  is  not  one  of  the  facts  which  it  is  necessary  to  state;  it 
is  no  part  of  the  cause  of  action. 

.  But  we  have  seen  that  if  the  contract  was  one  within  the  stat- 
ute, and  it  fairly  appears  that  it  was  not  in  writing,  the  defense 
of  the  statute  is  available  on  demurrer. ^  The  court  arrives  at 
this  conclusion  without  stating  its  reasons. 

It  would  seem  that  the  only  reason  that  Can  be  given  for 
holding  that  a  demurrer  will  raise  the  question  that  the  peti- 
tion is  defective  because  it  does  not  state  the  fact  that  the 
contract  is  in  writing,  or  facts  which  take  it  out  of  the  opera- 
tion of  the  statute,  is,  that  there  are  not  sufficient  facts  stated  to 
constitute  a  cause  of  action.  And  this  is  not  consistent  with 
the  theory  advanced  in  the  preceding  section  as  to  the  nature 
of  the  statute,  nor  with  the  decisions  declaring  that  contracts 
within  the  statute,  which  are  not  executed  in  conformity  thereto, 
are  not  void  but  voidable.^ 

The  reason,  therefore,  for  sustaining  a  demurrer  to  a  petition 
under  such  circumstances  is  the  same  as  in  the  case  (3f  the 
statute  of  limitations,^  that  sufficient  facts  are  not  stated  to 
constitute  a  legal  cause  of  action. 

The  fact  that  the  contract  is  not  executed  in  conformity  to 
the  statute  appearing  upon  the  face  of  the  petition,  the  defend- 
ant does  not  then  have  to  bring  it  forward  as  a  new  fact,  but 
may  either,  as  we  shall  directly  see,  object  to  the  evidence 
under  a  denial,  or  say  %i}wn  argument  upon  demurrer  that  he 
desires  to  take  advantage  of  it,  and  hence  there  are  not  suffi- 
cient facts  stated. 

It  does  not  seem  to  be  exactly  consistent  with  logic  to  say 
that  a  demurrer  will  lie,  even  when  the  fact  that  the  contract 


'  Howard  v.  Brower,  37  O.  S.  402. 

''Thecasrsin  Ohio,  holding  that 
such  contracts  are  not  void  but 
voidable,  are  Lefferson  v.  Dallas,  20 
O.  8.  68,  decided  in  1870,  and  Minns 
v.  [Morse,  15  ,0.  569,  decided  in 
1846,  and  are  well  considered  cases, 
in  harmony  with  the  view  taken  of 
the  statute  in  very  early  England, 
and  I  believe  the  correct  conclusion, 
nniversally  sanctioned. 

3  Combs  V.  Watson,  32  O.  S.  228, 


where  it  is  said  that  when  the  facts 
taking  the  matter  out  of  the  statute 
are  not  stated,  demurrer  on  the 
ground  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action  will  lie.  See  Douglas 
V.  Corry,  46  0.  S.  349.  In  Seymour  v. 
Ry.  Co.,  44  0..S.  12,  it  is  said  where 
the  petition  on  its  face  shows  the 
action  to  be  barred,  no  legal  cause 
of  action  is  stated;  that  sufhcient 
facts  are  not  stated. 


160 


THE  PETITION,  ETC. 


S§  65-14—65-17. 


is  not  duly  executed  appears  in  the  petition,  as  the  fact  that 
the  defendant  desires  to  rely  upon  the  statute  is  a  fact  which 
he  ought  to  bring  forward  in  his  pleading,  or  else  he  ought  to 
take  advantage  of  the  statute  when  it  comes  to  the  introduction 
of  testimony.  Sustaining  a  demurrer  to  such  a  petition  is  tanta- 
mount to  saying  that  the  plaintiflF  must  allege  facts  relieving  the 
contract  from  the  operation  of  the  statute. 
This  has  been  explained  at  the  close  of  the  last  section. 

Sec.  65-15.    The  same— Statute  of  Frauds  as  a  defense. 

— If  contracts  not  executed  in  conformity  to  the  Statute  of 
Frauds  are  only  voidable,^  then  the  fact  that  it  is  not  so  exe- 
cuted, the  defendant  may  bring  upon  the  record  as  new  mat- 
ter constituting  a  defense.    There  is  authority  for  this  view.^ 

And  it  has  also  been  held  that  a  defendant  may  raise  the  plea 
of  the  statute  under  a  general  denial.  In  such  case  the  phiin- 
tiff  must  prove  his  contract,  the  general*  denial  raising  the  issue 
as  to  the  making  thereof,  and  the  statute  affecting  procedure 
so  far  as  concerns  the  evidence,  in  which  event  the  defendant 
may  object  to  the  competency  of  the  evidence  to  prove  a  con- 
tract required  to  be  in  writing.^ 

See.  65-16.    The  same— The  plea  of  the  statute  how 

allegred. — The  rule  that  a  promise  required  by  the  statute  to 
be  in  writing  may  be  declared  on  generally  without  an  aver- 
ment that  it  is  in  writing,  does  not  apply  to  a  plea  by  the 
defendant  setting  forth  an  agreement  in  bar  of  plaintiffs  claim. 
So  where  a  defense  to  an  action  is  founded  on  an  agreement 
within  a  statute,  the  answer  must  show  that  it  was  in  writing.* 

Sec.  65-17.  Statute  of  limitations— Its  nature  as  a  de- 
fense.— The  nature  of  the  defense  of  the  statute  of  limitations 
and  to  what  cases  it  is  applicable  is  considered  to  some  extent 
elsewhere.^    But  some  further  observations  will  be  made  here. 

There  is  nothing  better  settled  than  that  the  statute  of  limita- 
tions is  a  defense,  a  right  or  privilege  conferred  upon  one,  which 
may  or  may  not  be  exercised.     It  is  a  right,  too,  which  may  be- 


*  Ante  sec.  65-13,  note  2,  p.  157. 

'Gardner  v.  Armstrong,  31  Mo- 
535;  Osborne  v.  Endicott,  6  Cal 
149;  Sherwood  v.  Saxton,  63  Mo 
78;  McClure  v.  Otrich,  118  111.  320* 
Martin  v.  Blanchett,  77  Ala.  288. 

3  Bircheli  v.  Neaster,  36  O.  S.  331 ; 
Allen  V.  Richard,  83  Mo.  55.  "  The 
defendant  is  allowed,  of  course,  to 
deny  the  making  of  the  contract, 


and,  andersuch  denial,  the  plaintiff 
is  not  permitted  to  prove  one  pro- 
hibited by  the  statute."  Bliss  Pig., 
sec.  353 ;  Browne  Stat.  Frauds,  sec. 
511 ;  Allen  v.  Richard,  83  Mo.  55. 

^Reinheimer  v.  Carter,  31  O.  S. 
579;  Headington  v.  Neff,  7  O.  229; 
^ase  V.  Barber,  T.  Raym.  450. 

5  Sees.  1146,  1147,  7)oi^ 


§  65-17,  65-18.]  THE  PETITION,  ETC.  161 

come  vested,  and  can  not  be  taken  away  or  impaired  by  subse- 
quent legislation ;  that  is,  a  change  in  legislation  will  not  apply 
to  causes  of  action  that  have  already  accrued.  The  statute  of 
limitations  in  force  at  the  time  the  action  accrues  governs.^  Nor 
can  a  right  which  is  barred  by  statute  be  revived  by  legislative 
enactment.^  The  statute  is  no  longer  considered  as  an  unconsci- 
entious defense,  as  it  was  formerly,  but  it  is  now  regarded  as  a 
meritorious  one,^  courts  going  to  the  extent  even  of  allowing  an 
amendment  to  be  made  for  the  purpose  of  interposing  the  plea 
of  the  statute,  or  of  filing  a  demurrer,  raising  the  question  after 
an  answer  has  been  filed  in  which  the  statute  was  not  set  up.  It 
is  not  on  account  of  any  special  favor  which  is  shown  to  the  de- 
fendant that  the  statute  is  thus  considered,  but  it  is  to  discourage 
tardiness  and  the  prosecution  of  stale  claims,  and  to  prevent  pos- 
sible injustice  where  an  old  claim  is  presented,  when  it  may  be 
difficult  to  ascertain  and  marshal  the  evidence. 

The  statute  being  a  privilege  affects  only  the  remedy.  The  de- 
fense may  or  may  not  be  interposed.  If  it  is  not  taken  advan- 
tage of  where  it  does  not  appear  from  the  petition  that  the  claim 
is  barred  by  answer,  or,  if  the  defendant  fails  to  demur  when  it 
is  apparent  from  the  petition  that  the  claim  is  barred,  the  defense 
will  be  considered  waived.*  Even  when  it  is  apparent  from  the 
petition  that  the  claim  is  barred,  the  defendant  may  interpose  a 
demurrer  or  file  a  special  answer  setting  up  the  bar  of  the  statute.^ 

Sec.  65-1 8.    Statute  of  limitations— What  plaintiff  must 

allegre. — We  are  confronted  with  the  same  question  in  consider- 
ing the  statute  of  limitations  as  in  the  statute  of  frauds.  We 
proceed  upon  a  theory  which  no  one  ever  thought  of  questioning 
that  these  statutes  are  personal  privileges — defenses — which  may 
be  waived.  Then  the  courts  adopt  a  remedy  or  method  of  rais- 
ing the  plea  or  defense  of  the  statute  which  does  not  accord  with 
the  theory  which  has  been  adopted  as  to  the  nature  of  the  stat- 
ute. The  courts  have  held  that  where  it  appears  upon  the  face 
of  the  pleading  that  the  cause  of  action  is  barred  by  the  statute 
of  limitations,  then  no  legal  cause  of  action  is  stated,  and  a  de- 
murrer thereto,  on  the  ground  that  the  petition  does  not  state 

'  Ham  V.  Kuiizi,  66  O.  8.  531,  5U8 ;  limitations  must  be  pleaded,  other- 

Webater  v.  Bible  Society,  50  O.  8.  1,  wise  it  is  waivsd."    Vore  v.  Wood- 

17.  ford,  29  O.  S.  245.    If   defendant 

*  Ryder  v.  Wilson,  41  N.  J.  L.  0;  neither  demurs  nor  answers  spe- 
Bockport  V,  Walden,  54  N.  H.  167.  cially  he  waives  the  plea.  Sturges  v. 

3Trcasuror  v.  Martin.  50  O.  S.  197.      Burton,  8  O.  S.  215. 

*  *^  8inoe  the  adoption  of  the  code,         ^  Sturges  v.  Burton,  8  0.  S.  215. 
as  before  it,  the  bnr  of  the  statute  of 
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facts  sufficient  to  constitute  a  cause  of  action,  raises  the  question 
of  the  statute  of  limitations  as  well  as  other  defects  in  the  peti- 
tion.^ Where  it  appears  therefore  upon  the  face  of  the  pleading 
that  the  cause  of  action  is  barred,  there  must  be  some  facts  stated 
which  will  relieve  the  bar  of  the  statute.^  Where  a  new  promise 
or  acknowledgment  has  been  made,  the  plaintiff  may  state  the 
barred  demand  as  a  consideration  of  the  new  promise  and  allege 
the  new  promise  in  writing  as  the  cause  of  action.  As  the  saving 
clause  of  the  statute  requires  that  there  shall  be  a  written  ac- 
knowledgment or  a  written  promise  to  extend  the  period  of  lim- 
itation, the  allegations  in  cases  coming  thereunder  should  con- 
form thereto.^  If  the  plaintiff  is  able  to  state  even  a  barred  claim 
without  showing  on  the  face  of  the  petition  that  it  is  barred,  he 
may  properly  do  so,  leaving  it  for  the  defendant  in  such  case  to 
insist  on  it  as  a  bar  in  his  answer.  He  must  specially  plead  the 
statute  as  a  defense;  he  can  not  take  advantage  of  it  under  a 
denial.* 

Sec.  65-19.    Res  adjudicata— Some  general  principles 

considered. — Where  material  issues  have  been  determined 
and  carried  into  judgment  by  a  court  of  competent  jurisdiction, 
it  becomes  res  adjttdicaia  between  the  same  parties,  if  it  is  not 
reversed ;  ^  and  this,  whetheij  the  subsequent  action  is  upon  the 
same  or  different  subject-matter  from  the  first.  It  does  not 
matter  whether  the  one  action  be  ex  contractu  and  the  other 
efl5  d^licto^  the  principle  is  the  same.^  It  has  been  held  that : 
*'Where  a  judgment  between  parties  is  relied  upon  as  an  estop- 
pel, the  question  is  not  what  the  court  might  have  decided  in 
the  former  action,  but  what  it  did  in  fact  decide,  as  shown  by 
the  judgment.""^  And  the  judgment  is  not  conclusive  unless 
the  former  record  shows  that  the  controverted  point  was  nec- 
essarily tried  and  determined.®  In  the  absence  of  any  specific 
showing  in  the  record  there  is  no  presumption  either  way.^ 


'  Sturges  V.  Burton,  8  O.  S.  215, 
220;  Seymour  v.  Railway  Co.,  44  O. 
S.  12;  CommiBsioners  v.  Andrews, 
18  O.  S.  49,  67 ;  Keithler  v.  Foster, 
22  0.  S.  27 ;  Vore  v.  Woodford,  29 
O.  S.  27 ;  Combs  v.  Watson,  32  O.  S. 
228 ;  Douglas  v.  Corry,  46  O.  S.  349. 

'Combs  v.  Watson,  32  0.  8.  228; 
Vore  V.  Woodford,  29  O.  8.  27;  Phil- 
lipsburg  V.  Eincaid,  50  Pac.  Hep. 
1093;  37  Kan.  176. 

3Sturj?eBS  V.  Burton,  8  0.  S.  215, 
220,  221 ;  O.  Code,  sec.  4992. 


*Tousley  v.  Moore,  30  O.  S.  184. 

5  B.  &  O.  R.  R.  Co.  V.  Smith.  54  O. 
S.  562. 

«  Hixon  V.  Ogg,  63  O.  S.  361 ;  Grant 
V.  Ramsey,  7  0.  S.  157. 

7  Porter  V.  Wagner,  36  0.  S.  471. 

8  Lore  V.  Truman,  10  O.  S.  45,  54 ; 
Ix)udenback  v.  CoHins,  4  O.  8.  251 ; 
Rogers  v.  Libbey,  35  Me.  200 ;  Evans 
V.  Beck,  11  Ga.  265. 

9  Loudenback  v.  Collins,  mpra. 


.  §§  65-1 9, 65-20.]  THE  PKTITION,  ETC.  163 

What  has  been  stated  is  appropriately  applied  to  the  general 
doctrine  of  res  adjudicala^  there  being  another  rule,  considered 
possibly  in  the  light  of  an  exception,  that  the  doctrine  of  res 
adjiidicaia  is  not  confined  in  its  application  to  matter^  actually 
raised  and  decided,  but  will  include  matters  which  were  proper 
and  necessary  subjects  of  adjudication,  and  which  ought  to 
have  been  set  lip.^  This  rule  is  founded  upon  the  principle 
that  a  leading  object  of  our  codes  was  to  enable  suitors  and 
courts  in  each  case  to  avoid  a  multiplicity  of  suits  and  to  attain 
a  final  and  complete  determination  of  all  questions  involved 
in  it,2  and  is  applicable  only  to  matters  which  may  be  set  up 
by  way  of  defense,  the  code  requiring  a  defendant  to  set  up 
every  defense  that  he  has,  and  waives  those  not  pleaded.  This 
is  the  general  rule,  but  there  is  an  exception  where  the  facts 
are  sufficient  to  form  the  basis  of  an  independent  action.^  If 
there  has  been  a  change  in  the  statute  which  will  allow  the 
protection  of  a  right  not  remediable  under  the  law  existing  at 
the  time  of  the  decision  of  a  case,  then  the  doctrine  does  not 
.  apply.* 

Sec.  65-20.    The  same— Rules  of  pleadingr*— These  are 

pome  of  the  principles  underlying  the  doctrine  of  the  subject 
of  this  section.  The  following  are  observations  upon  questions 
of  procedure  or  pleading.  So  far  as  the  plaintiff  in  an  action 
is  concerned,  there  is  nothing  to  be  stated  by  him  in  his  peti- 
tion as  to  any  matter  which  the  defendant  might  claim.  But 
as  the  plaintiff  can  not  institute  a  suit  for  the  purpose  of  hav- 
ing any  matter  determined  which  was  raised  in  the  pleadings 
in  a  former  action,  and  which  was  submitted  to  the  court,  his 
petition  would  be  vulnerable  upon  demurrer  if  these  facts 
appear  upon  the  face  of  the  pleading.^  The  defendant  to  avail 
himself  of  the  plea  of  res  adjudiccda  must  specially  plead  the 
facts  which  will  show  that  the  matters  involved  in  a  contro- 
versy have  been  adjudicated  by  a  court  of  proper  jurisdiction 
The  former  adjudication  is  new  matter,  which  the  code 
requires  should  be  pleaded,  and  evidence  can  not  otherwise  be 
be  admitted,  not  being  admissible  under  a  general  or  special 
denial.*  The  plaintiff  may  plead  former  adjudication  in  his 
reply  to  new  matter  set  up  in  the  answer.     Even  when  well 

'Kites  V.  Irvine,  13  O.  8.  283.  <  State  ex  rel.  v.  Ins.  Co.,  50  O.  S. 

*  Witle  v.  Lock  wood,  39  0.  S.  141,      252. 
144;  Penn   v.  LockwoocI,  14  0.  S.         s  Kites  v.  Irvine,  13  0.  S.  286,286. 
302;  306.  «  Fanning  v.  Ins.  Co.,  37  O.  S.  344 ; 

3Witte  v.  Lockwood,  wipra.  Meias  v.  Gill,  44  0.  S.  253;    Free- 

man  on  Judgments,  sec.  283. 
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pleaded,  or  set  up  by  way  of  answer,  it  must  appear  that 
the  rights  of  complainant  have  already  been  determined.*  In 
pleading  former  adjudication  greater  particularity  should  be 
observecT  than  in  pleading  judgments  generally,  though  the 
rules  of  pleading  judgments  should  be  observed  so  far  as  appli- 
cable. In  addition  to  making  the  usual  allegations  showing 
the  rendition  of  a  judgment  it  should  appear  by  appropriate 
averments  that  the  matters  now  set  up  were  included  in  the 
former  action  and  adjudicated.  The  plea  need  not  be  certain 
in  every  particular,  that  is,  every  possible  answer  of  the  adver- 
sary need  not  be  met  and  removed  by  anticipation.  Such  a 
plea  need  not  aver  that  the  former  judgment  remains  in  full 
force  and  unreversed.^ 

The  pleadings  in  the  former  action  should  show  that  the 
disputed  matter  was  directly  in  issue.  This  does  not  apply 
where  the  former  suit  involved  the  taking  an  account  between 
numerous  parties  before  a  master,  where  many  of  the  claims 
were  orally  contested.*  And  if  the  pleadings  do  not  show  the 
issue,  parol  evidence  is  admissible  for  this  purpose.  Resort 
may  be  had  to  the  opinion  of  the  court.'* 

Sec.  65-21.    Malice,  when  and  how  allegred.— Malice  is 

sometimes  an  essential  element  of  a  cause  of  action,  and  in 
some  cases  not.  Wherever  it  is  an  essential  fact  it  should  be 
alleged. 

In  false  imprisonment,  malice  is  not  an  essential  ingredient 
of  the  action,  although  it  may  be  alleged  and  shown  for  the 
purpose  of  enhancing  the  damages^  but  it  is  not  of  the  gist  of 
the  action,  and  need  not  be  alleged.^ 

In  malicious  prosecution,  malice  and  want  of  probable  cause 
are  of  the  gist  of  the  action,  and  must  be  alleged ;  although 
malice  may  be  inferred  from  want  of  probable  cause,  this  may 
not  always  follow,  and  hence  malice  should  in  all  cases  be 
alleged.® 

In  libel  and  slander,  where  the  words  complained  of  are 
actionable  fvr  «e,  then  malice  is  presumed,  and  need  not  be 
alleged    in    such    case,'    although    this    is    not    the  universal 

*  Lockwood  V.  Wildman,  13  Ohio  K.  Y.  625 ;  Harpham  v.  Whitney,  77 

450.  111.32. 

"Eversole  v.  Plank,  17  O.  61.  ^  Wateon  v.  Traak,  6  0.  533 ;  sec. 

sBabcock  V.  Camp,  12  O.  S.  11.  752  ytoA;  Robinson  v.    Hatch,   55 

^Topliff  v.  Topliff,  8  O.  C.  C.  55.  How.  Pr,  55  ;  sec.  754  port;  Hunt  v. 

5 See  sec.  560  and  cases  cited.  Bennett,  19    N.    Y.    173;  Rout   v. 

^PoAy  sec.  780;  White  v.  Tucker,  King,  7  Cow.  620. 
10  0.  S-  468 ;  McKown  v.  Hunter,  30 
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rule.  It  is  said  that  malice  is  an  essential  ingredient  of  actions 
for  slander,  and  must  be  alleged ;  that  it  can  not  be  presumed 
from  the  falsity  of  words,  slanderous  in  themselves.^  It  is 
said  by  some  authorities  that  malice  must  be  averred.^  But 
this  is  not  correct  upon  principle,  as  malice  is  not  necessarily 
the  gist  of  the  action,  although  there  is  authority  holding  that 
it  is.^  Malice  need  only  be  alleged  when  it  is  of  the  essence 
or  gist  of  the  wrong,  as  in  malicious  prosecution.  In  libel  and 
slander  the  falsity  of  the  words  is  the  essential  element;  and 
there  are  two  grades  or  classes  of  words — those  actionable  per  «c, 
and  those  not  actionable  per  se.  The  essential  elejnent  in  a  cause 
of  action  on  account  of  words  actionable  per  se  is  their  falsity, 
damages  being  presumed.  The  essential  dements  in  a  cause  of 
action  for  words  not  actionable  per  se,  are  falsity  and  actual 
damage. 

In  either  case  a/ctual  malice  may  be  alleged  and  proved  for 
the  purpose  of  enhancing  the  damages,  but  it  is  not  in  any 
case  a  necessary  element.  There  is  some  conflict  upon  the 
question,  but  this  appears  to  be  a  logically  correct  conclusion. 
Whenever  malice  is  alleged  it  may  be  in  general  terms,^  any 
form  of  words  from  which  it  may  be  inferred  being  sufficient.* 

Malice  may  be  allied  and  proved  in  an  action  for  damages 
for  assault  and  battery  as  a  special  element  of  damages.^  Mal- 
ice, while  not  an  essential  element  to  the  action,  may  likewise 
be  shown  in  an  action  for  malpractice.*^ 

It  will  be  always  borne  in  mind  that  whenever  it  is  not 
essential  to  the  action,  it  must  be  specially  alleged  to  be 
shown,  and  this  upon  the  general  theory  of  special  damage. 

See.  65-22.    Time  or  date  when  to  be  allegred.— In  some 

instances  time  and  date  may  play  an  important  part  in  a  cause 
of  action,  in  which  event  it  becomes  so  material  and  essential  as 
to  render  it  necessary  to  be  alleged  and  proved. 

This  occurs  in  the  law  of  contract  when  time  may  be  of  the 
essence  thereof.  The  ordinary  rule  of  equity  is  that  time  is  not 
of  the  essence  of  a  contract,^  and  it  is  not  so  except  when  parties 

*  Williams  v.  Gordon,  11  Bush.  ^McDougal  v.  JViciiuire,  35  Cal. 

(Ky.)  693.  274 ;  Brzezinski  v.  Tierney,  60 Conn. 

'  Bates  PL,  529,  530.  55. 

3  Newell,  Sland  A  Lib.  319;  Flood  'Shuman  v.  Drayton,  14  0.  C.  0. 

on  L.  A  S.,  35.  328. 

<  Purdy  V.  Carpenter,  6  How.  Pr.  *Grey    v.    Tiibbs,    43    Cal.    3^9; 

361,  Steele  v.  Branch,  40  Cal.  4. 

sTownshend  on  S.  &  L.,  410. 
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by  their  agreement  so  provide,  each  case  depending  upon  its  own 
facts  and  circumstances.^  So  when  a  contract  does  so  provide, 
the  parties  have  made  time  one  of  the  essential  facts  of  their 
transaction,  and  hence  in  an  action  arising  therefrom,  it  must  be 
alleged  and  proved  accordingly. 

In  contracts  of  sale,  time  of  payment  may  or  may  not  be  of 
the  essence  of  the  contract;  it  is  not  so  treated  unless  a  different 
intention  appears  from  the  terms  of  the  contract,^  And  if  no  time 
is  specified  in  such  a  contract  for  the  delivery  of  goods,  then  the 
seller  is  bound  to  make  delivery  within  a  reasonable  time.^ 

Time  will  also  become  material  to  a  cause  of  action  not  founded 
on  contract.  If  a  false  warranty  or  representation  is  made  in  a 
sale,  the  buyer  may  rescind  the  contract  and  restore  the  goods, 
which  he  must  do  within  a  reasonable  time,  and  sue  for  the 
fraud.  He  can  not  maintain  6uch  action  unless  he  acts  promptly 
or  within  a  reasonable  time.* 

So  time  of  demand  and  notice  is  material  and  must  be  alleged 
and  proved  in  an  action  against  a  drawer  of  a  bill,  or  the  indorser 
of  a  note. 

Sec.  65-28.    Suit  upon  divisible  elalms  due  and  not  due. 

— If  the  plaintiff  has  demands  included  in  one  transaction  due  at 
separate  times,  he  may  bring  an  action  for  such  as  are  due  and 
unpaid  at  the  time  the  action  is  brought.  He  is  not  bound  to 
wait  until  all  become  due,  and  can  not  be  defeated  because  one 
or  two  causes  of  action  are  not  due  at  the  time  the  cause  of  action 
is  brought.  The  court,  of  course,  at  the  time  of  rendering  judg- 
ment, can  not  render  judgment  for  more  than  is  due  at  the  time 
it  is  rendered.^  But  an  installment  falling  due  before  the  trial, 
although  not  due  when  suit  was  brought,  may  be  included  in  the 
judgment.®  The  proper  practice  in  such  cases  is  not  to  include  in 
the  petition  the  claims  not  due  at  the  filing  of  the  suit,  but 
only  such  as  are  due,  and  then  file  a  supplemental  petition  set- 
ting up  those  claims  falling  due  after  the  action  was  brought.^ 
Sec.  66.  Adoption  by  reference.  Where  a  petition  con- 
tains one  or  more  causes  of  action,  and  there  are  some  allega- 
tions common  to  all,  the  question  will  arise  whether  such  allega- 

'Id.  Reno  Elec.  Light  Co.  v. .  Jennison, 

« Benjamin  on  Sales,  24 ;  Miller  v.  50  Pac.  Rep.  144  (Okla.,  1897). 

Steen,  402,  407;  Hess  Co.  v.  Daw-  *  Manning  v.  McClurg,    14  Wis. 

Kon,  149  111.  i;«,  141.  350 ;  Howe  v.  Lemon,  37  Mich.  164 ; 

3  Pope  V.  Car  Co.,  107  N.  Y.  61.  Hauford  v.  Robertson,  47  Mich.  100 ; 

*  Nelson  V.Martin,  105  Pa.  St.  229;  Malcom  v.  Allen,  49  N.  Y.    448; 

Pcrloy  V.  lialch,  23  Pi<;k.  283.  Jones  Mortg.  1590, 1591. 

5  Kiijc;  V.  Longworth,  7  0.  231 ;  Kl  ^  El  Reno  Elec.  Light  Co,  v.  Jc::- 

nison  ,,«uj9ra. 
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tions  must  be  incorporated  into  and  repeated  in  each  cause  o*" 
action,  or  whether  they  may  be  made  part  of  such  cause  of  action 
by  adoption  and  reference.  So  in  the  case  of  an  answer  or  answer 
and  cross-petition  or  an  amended  pleading  there  may  be  an  oc- 
casion for  an  application  of  the  same  rule.^ 

There  is  no  doubt  but  that  this  is  a  proper  as  well  as  a  convenient 
practice  in  many  instances.  Such  allegations  may  be  incorpora- 
ted into  other  causes  of  action,  or  even  into  answers  and  amended 
pleadings,  so  long  as  the  relerence  is  clear  and  definite  and  does 
not  leave  any  doubt  as  to  its  meaning.  It  has  been  stated  by 
way  of  didum  merely  that  this  is  a  slovenly  practice,  and  not  in 
general  to  be  commended,  but  this  does  not  affect  the  rule  so 
well  settled .2 

See.  67.    Admission  of  evidenee  within  the  issues.— The 

primary  object  of  pleading  being  the  formation  of  some  issue  or 
issues  which  are  to  be  decided  by  court  or  jury,  it  follows  natur- 
ally that  the  plaintiff  must  recover,  if  at  all,  according  to  his 
pleading  as  well  as  his  proof,  or  not  at  all.  The  plaintiff  when 
he  institutes  his  suit  must  adopt  some  well-defined  theory  upon 
which  he  bases  his  case,  and  confine  his  allegations  and  also  his 
proof  within  the  limits  of  that  theory.  He  can  not  depart  from 
that  theory  or  adopt  a  new  one  in  his  reply,  nor  can  he  introduce 
evidence  not  in  strict  ac<!ord  therewith  and  not  within  the  scope 
of  his  allegations.  If  he  has  made  a  mistake,  or  has  discovered 
new  facts  which  will  be  sufficient  reason  to  change  his  theory, 
then  the  proper  course  would  be  to  amend  the  pleading.*    He 

'  See  sec.  S7-2,  po8t,  Reference  to  allegations  of  fact  al- 

'  Arile  sec.  20;  Green  v.  Clifford,  ready  stated  in  previous  paragraphs 

94  Cal.  52;  Dorr  v.  McKinney,    9  of  the  answer  may  possibly  import 

Allen,  d59;  Coe  v.  Lundley,  32  la.  formal  words   of    reference.     But 

437  (cross-petition) ;  Craigin  v.  Lov-  that  can  only  be  when  the  inten- 

ell,  8S  N.  Y.  258;  Jasper  v.  Hazen,  tion  to  embrace  and  rely  upon  them 

2  N.   Dak.  401;  Simmons  v.  Fair-  is  clear  and  obvious;  in  other  words, 

child,  42  Barb.  404 ;  Brinkerhoff  V.  by   necessary    implication."      Id; 

Smith,  67  0.  S.  610.     Oontra,  Toledo  Ixjosey  v.  Orser,  4  Bosw.  392. 
Commercial  Co.  v.  Glen  Mfg.  Co.,         3  A  plaintiff  must  recover  accord- 

11  O.  C.  C.  153.    '*  Allegations  of  ing  to  his  pleading  as  well  as  his 

fact  which  form  a  part  of  several  proofs,  or  not  at  all.    Board  man  v. 

defenses  may  be  once  stated,  and  Griffin,  52  Ind.  101 ;  Railway  Co.  v. 

be  thereafter  incorporated  in  eacli  Burger,  124  Ind.  275,  24  N.  E.  981 ; 

BDCceseive  defense  by  appropriate  Kolling  Mill  v.  Cooper,   131    Ind. 

words  of  reference,  instead  of  re-  .'i()3,  30  K.  £.  204;  Humpton  v.  Un* 

peating  them  at  length  in  each."  terkircher  (Iowa),  66  N.  \V.  776,  778, 

Sparboro  v.  Health  Dept.,  49  N.  Y.  779;  Reier  v.  Spring  Works  (Mich.), 

8.  1034;  Bank  v.  I^ee,  2  Bosw.  694;  (\7  N.  W.  120;  Indiana  Iron  Co.  v. 

Ritchie  v.  Garrison,  10  Abb.  Pr.  246 ;  Cray,  48  N.  E.  Rep.  803  (Ind.,  1897). 
Jackson  v.  Van  Slyke,  44  Barb.  116. 
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can  not  be  allowed  to  shift  his  ground  or  change  his  theory  at 
the  trial,  and,  without  uniendmenty  go  to  the  court  or  jury  on  a 
question  different  from  that  set  up  in  his  petition.^  No  evidence 
should  be  admitted  unless  it  be  within  the  theory  and  the  issues 
of  the  case.  These  are  the  rules  which  govern  the  procedure,  but 
unfortunately  courts  do  not  always  keep  the  parties  within 
them,  especially  when  the  cause  is  tried  to  the  court  without  a 
jury.  Evidence  is  frequently  in  such  cases  admitted  under  ob- 
jections and  exceptions,  to  be  thrown  out  if  the  court  considers  it 
improper  upon  final  consideration.  This  is  not  a  commendable 
practice;  the  admissibility  of  evidence  should  be  determined  at 
the  time  it  is  offered,  and  a  judge  in  a  chancery  case  should  not 
permit  evidence  to  be  introduced  under  exceptions  in  the  man- 
ner just  stated,  because,  if  found  to  be  incompetent,  it  may  prej- 
udice his  mind,  and  a  conscientious  judge  should  not  want  to 
hear  incompetent  evidence.  It  must  be  remembered  that  parties 
can  not  complain  of  error,  or  claim  that  there  is  a  material  vari- 
ance if  the  proof  is  admitted  without  objection.^  And  if  a  party 
consents  to  litigate  questions  not  technically  within  the  issues, 
he  can  not  thereafter  complain.* 

'Wolf  V.  Di  Lorenzo,  47  N.  Y.  8.  3 Kafka  v.  Levensohn,  41  N.  Y.  8. 

719  (City  Court  N.  Y.,  1897).  368;  Frear  v.  Sweet,  118  N.  Y.  454^ 

« May  V.  Menton,  47  N.  Y.  S.  179 ;      Cook  v.  Haan,  47  N.  Y.  S.  131. 
Stiefel  V.  Novelty  Co.,  42  N.  Y.  S. 
511. 
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See.  68.   General  requisites  of  answer.—^The  same  course 

will  be  pursued  in  treating  the  subject  of  the  answer  as  in 
the  preceding  chapter  upon  the  petition.  As  the  work  is  made 
up  largely  of  special  treatment  of  particular  actions  and  sub- 
jects,  answers  are  there  discussed  more  in  detail.  Only  the 
more  general  features,  therefore,  will  be  examined  here.     In 
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doing  so  it  is  difficult  to  add  much  that  is  new,  or  to  improve 
upon  what  others  better  qualified  have  already  written.  All 
writers  start  out  upon  the  same  basis.  The  answer  shall  con- 
tain :  first,  a  general  or  specific  denial  of  each  material  allega- 
tion of  the  petition  controverted  by  the  defendant;  second^a 
statement  of  any  new  matter  constituting  a  defense,  counter- 
claim or  set-off  in  ordinary  and  concise  language.^  The  same 
rules  of  verification  are  applicable  here  as  given  in  a  former 
section .2  Prayer  for  relief  is  unnecessary  unless  affirmative 
relief  is  sought.^  Tlie  rules  as  to  the  statement  of  fects,*  con- 
clusions^ and  presumptions  of  law,**  redundant  and  irrelevant 
matter^  and  pleading  conditions,^  as  pointed  out  elsewhere, 
should  be  observed  in  the  preparation  of  the  answer. 

See.  68a.  Constituent  parts  of  an  answer.  —  The  con- 
stituent parts  of  an  answer  are:  first,  a  general  or  specific 
denial  of  each  material  allegation  of  the  petition  controverted  by 
the  defendant ;  second,  a  statement  of  any  new  matter  consti- 
tuting a  defense,  counter-claim  or  set-off".^  Under  the  common- 
law  procedure  the  plea  waa  either  dilatory,  plea  in  estoppel,  a 
traverse  or  by  way  of  confession  and  avoidance.  In  place  of 
the  dilatory  pleas  we  have  motions  which  accomplish  the  same 
results.  We  do  not  have  pleas  in  abatement,  strictly  speak- 
ing, but  matters  in  abatement  are  set  up  by  answer.^^  The 
denials,  general  or  special,  take  the  place  of  the  common-law 
traverse;  the  new  matter  corresponds  to  the  plea  by  way  of 
confession  and  avoidance.  Each  one  of  these  ])arts  will  be 
separately  discussed. 

See.  69.  The  Speeifle  denial.  —  Material  uncontroverted 
allegations  are  taken  as  true.^^  The  answer  must,  therefore,  con- 
tain a  general  or  specific  denial  of  each  material  allegation  in 
the  petition. ^2  ^  denial  of  facts,  whether  general  or  special, 
should  be  direct  and  specific.^^  What  is  a  specific  denial  ?  The 
answer  must  depend  largely  upon  circumstances,  though  there 
are  a  few  general  rules  which  have  been  frequently  asserted 
by  courts  and  writers.     It  is  apparent  that  it  was    designed 

*  0.  Code,  sec.  5070.  «  O.  Code,  sec.  5070. 

'-  Ante,  sec.  49.  '°  Weil  v.  Guerin,  42  O.  S.  299. 

^  Bendit  v.  Annesley,  27  How.  Pr.  "  Livesay  v.  Brown,  52  N.  W.  Rep. 

184.                               '  838  (Neb.,  1892). 

*  Ante,  sec.  50.  "0.  Code,  sec  5070;  Creighton  v. 
5  Ante,  sec  51 .  Kellermann,  1  Disn.  648 ;  Everett  v. 
^Ante,  sec.  55.  Waymire,  30  O.  S.  308. 

JAnUy  sec  56.  '^  Insurance  Co.  v. .Meier,  28  Neb. 

•.4nte,  sec.  59.  124. 
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that  the. defendant  should  point  out  the  particular  allegations 
denied.  How  well  it  may  be  done  must  depend  upon  the 
pleader's  skill  in  the  English  language  and  his  legal  acumen. 
There  have  been  many  expressions  of  opinion  upon  a  form  of 
averment  frequently  adopted:  Defendant  denies  each  and 
every  allegation  of  the  petition  not  before  admitted  or  denied. 
It  is  generally  considered  good.^  Another  form  often  used, 
which  upon  a  liberal  construction  has  been  held  good  as 
against  a  demurrer,  is:  '^The  defendant  denies  all  the  mate- 
rial allegations  of  the  petition."^  It  does  not  authorize  the 
introduction  of  evidence  tending  to  show  a  special  defense;^ 
nor  is  it  a  commendable  or  proper  form  to  be  followed."*  So 
has  it  been  held  that  merely  denying  "each  and  every  mate- 
rial allegation  in  the  complaint "  is  evasive  and  not  proper.^ 
A  denial  of  all  and  singular  the  allegations  of  a  petition  is 
also  objectionable,  and  subject  to  a  motion  to  make  definite 
and  certain.^  A  denial  that  there  is  anything  due  the 
adverse  party  is  a  mere  legal  conclusion  and  without  effect.'^ 
Nor  is  the  refusal  to  admit  certain  allegations  considered  a 
denial,^  or  a  denial  of  facts  as  alleged  in  the  petition.^  How, 
then,  should  the  denial  be  made?  Judge  Maxwell  says  that 
"each  and  all"  or  "each  and  every"  of  the  allegations  referred 
to  is  the  proper  mode.^®  Mr.  Blisb  says  that  most  pleaders 
deny  in  terms  the  fact  affirmed,  as  "the  defendant  denies 
that,"  etc.,  or  "the  defendant  says  that  it  is  not  true  that,"  etc.^^ 
The  latter  is  in  keeping  with  the  idea  of  a  specific  denial.  It 
contemplates  pointing  out  the  particular  averment. 

See.  70.  The  general  denial.— A  general  denial  may  be 
made  only  when  the  whole  cause  of  action  contained  in  the 
}>etition  is  assailed.  It  should  be  made  only  after  a  careful 
consideration  of  the  defense  outlined.  It  is  a  dangerous 
weapon   unless  in  careful  hands.     It  is  quite  important  that 


'  Griffin  v.  Railroad  Co.,  101  N.  Y. 
348;  Smith  v.  Gratz,  59  How.  Pr. 
274.  It  is  good  as  against  a  general 
demnrrer.  Readier  v.  Hudson,  1 
Clev.  Rep.  218;  Bliss  on  Code  Pldg., 
sec.  325,  citing  Kingsly  v.  Oilman, 
12  Minn.  515;  Leyde  v.  Martin,  16 
Minn.  38. 

•Lewis  V.  Coulter,  10  0.  S.  451. 

'Hanser  v.  Metzger,  1  C.  S.  C.  K. 
154. 

*  Lewis  V.  Coulter,  supra ;  Thonian 
V.  Cline,  1  Clev.  Rep.  12:5. 


sCoal  Co.  V.  Sanitarium  Co.  7 
Utah,  158,  161  (1891);  Mattison  v. 
Smith,  19  Abb.  Pr.  290. 

^Lawrence  v.  Cooley,  1.  Clev.  Rep. 
178. 

'  Bank  v.  Lloyd,  18  O.  S.  353. 

"Bomberger  v.  Turner,  13  O.  S, 
263. 

9  Insurance  Co.  v.  Meier,  28  Neb. 
124. 

'°  Maxwell  on  Code  Pldg.,  p.  886. 

"  Bhes  on  Pldg,  soc.  325. 
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the  pleader  is  certain  that  his  defense  can  be  substantiated 
under  it.  Nothing  can  be  more  humiliating  than  to  be  sud- 
denly interrupted  in  the  progress  of  a  trial  by  a  ruling  pre- 
venting the  introduction  of  evidence  under  a  general  .denial, 
thus  causing  an  amendment  of  the  answer  and  expense  to 
the  client.  What  may  be  shown  under  a  general  denial  and 
what  may  not,  has  been  fully  discussed  whenever  it  has 
arisen  in  the  chapters  on  the  special  subjects.  While  it  is  a 
very  important  pleading,  it  seems  unnecessary  to  here  fully 
review  the  authorities  merely  for  convenience.  The  reader  is, 
therefore,  asked  to  consult  the  index  for  what  may  be  shown 
under  it,  a  few  illustrative  cases  being  noticed  here.  A  gen- 
eral denial  controverts  every  allegation  in  the  petition.  The 
form  should  be,  "each  and  all"  or  "each  and  every"  allega- 
tion in  the  petition.^  The  general  denial  introduced  by  the 
code  bears  no  relation  or  resemblance  to  the  general  issue  at 
common  law,  in  that  under  the  latter  many  more  defenses 
could  be  introduced  to  defeat  the  action  than  can  now  be 
under  the  general  denial.  Under  the  general  issue  of  non  ed 
factum  to  a  debt  on  specialty,  a  defendant  could  at  common 
law  show  that  he  never  executed  a  deed,  or  that  for  some  rea- 
son it  was  void  in  law,  or  that  it  had  been  altered. ^  Under 
the  code  general  denial,  a  defendant  can  not  truthfully  deny 
that  he  executed  a  deed  when  it  has  been  altered  since  execu- 
tion, and  hence  not  his  deed  because  altered.  The  alteration 
should  be  pleaded.  The  general  issue  controverted  all  mate- 
rial allegations  and  allowed  a  defendant  to  introduce  new 
matter  constituting  a  defense.^  Under  the  general  denial  a 
defendant  can  only  controvert  or  disprove  the  facts  alleged  in 
the  petition  ;*  so  that  it  follows  that  defenses  such  as  pay- 
ment, release,  accord  and  satisfaction,  and  many  other  entire 
and  partial  defenses^  which  avoid,  but  do  not  deny,  must  be 
specially  pleaded  in  the  answer  as  new  matter.^  Hence  the 
importance  of  an  understanding  of  the  subject  is  thus  illus- 
trated. A  general  denial  does  not,  according  to  some  author- 
ity, controvert  the  right  of  a  corporation  to  sue;''  nor  can 
justification®  or  a  former  recovery*  be  shown  under  it.    But 

'Lewis  V.  Coulter,  10  O.  S.  4ol.  «McKyring  v.  Bull,  16  N.  Y.  297. 

=  Stephen's  Pldg.,  p.  171.  ^Xational  Life  Ins.  Co.  v.  Robln- 

3  Bliss  on  Code  Pldg.,  sec.  324.  son,  8  Neb.  4v»2.    See  9  O.  C.  C.  418. 

4  Swan's  Pldg.,  pp.  246-7.  «  Duval  v.  Davey,  32  O.  S.  604. 

5 See  Index.  9  Allen  v.  Saunders,  6  Neb.  436. 
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oontributory  negligence,^  mitigating  facts  in  some  instances,^ 
or  a  contract  different  from  that  set  forth  in  the  petition,  may 
be  shown. ^  A  demurrer  does  not  lie  to  a  general  denial  because 
it  does  not  state  facts  sufficient  to  constitute  a  defense,^  though 
it  has  been  held  otherwise  where  one  paragraph  contains  a 
general  denial  and  the  other  a  special  plea,  in  a  case  where 
every  material  averment  could  have  been  proven  under  a  gen- 
eral denial.^  A  general  denial  should  not  be  interposed  when 
the  defendant  knows  that  a  part  of  the  allegations  are  true,  as 
this  would  be  in  direct  violation  of  the  letter  and  spirit  of  our 
code.^ 

Sec.  70a.    Evidence  admissible  under  general  denial.' 

— The  general  rule  governing  the  admission  of  evidence  under  a 
general  denial  may  be  stated  in  few  words,  the  difficulty  being  in 
its  application  to  cases.  As  has  already  been  explained,  a  general 
denial  controverts  all  the  essential  averments  made  by  the  plain- 
tiff which  he  must  prove  to  maintain  his  cause  of  action,  so  that 
it  necessarily  follows  that  a  defendant  has  the  right  to  introduce 
under  such  denial  any  evidence  tending  to  disprove  anything 
which  the  plaintiff  is  bound  in  the  first  instance  to  prove  to  make 
out  his  cause  of  action.  A  distinct,  affirmative  defense  can  not 
be  given  in  evidence,  under  a  general  denial,  but  defendant  is 
limited  to  a  contradiction  of  plaintiff's  proofs,  and  the  disproval 
of  his  case.*^  What  may  be  shown  then  under  a  general  denial 
dei>ends  upon  the  case  made  by  the  plaintiff  and  what  he  must 
prove  to  sustain  his  cause,  and  also  upon  what  is  new  matter 
constituting  an  affirmative  defense,  which  must  be  determined  in 
each  case  solely  from  the  allegations  made  by  the  plaintiff.  New 
matter  is  where  the  matter  set  up  by  plaintiff  is  admitted,  and  the. 


*  Railroad  Co.  v,  Rutherford,  29 
Ind.  82. 

*  Barbolt  v.  Wright,  45  O.  S.  177. 
'  Despatch  Line  v.  Glenny,  41 0.  S. 

160. 

*  Fletcher  v.  Jones,  19  N.  Y.  S.  47 ; 
Kix  v.  Gilmer,  50  Pac.  Rep.  131 
(Okla.,  1897) ;  Miller  v.  Brumbaugh, 
7  Kan.  343. 

5 Toledo,  etc.,R.  R.  Co.  v.  Ste- 
pbeoflon,  131  Ind.  203;  30  N.£.  Rep. 
1082(1892). 


*  M.  &  C.  P.  Co.  V.  Fogarty,  9  O. 
C.  C.  418. 

7  Robinson  v.  Frost,  14  Barb.  536 
McKyring  v.  Bull,  16  N.  Y.  297 
Wheeler  v.  Billings,  38  N.  Y,  263 
Weaver  v.   Barden,  49  N.  Y.  286 
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v.  Sabin,  10  Cal.  22 ;  Bruce  v.  Foley, 
50   Pac.  Rep.  935    (Wash.,    1897); 
St.  Felix   V.  Greon,  52  N.  W.  liep. 

821  (Xeb.,  mm. 
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facts  alleged  by  defendant  avoids  it,  not  where  the  matter  set  up 
by  defendant  denies  plaintiff's  allegations.^  A  defense  that  con- 
cedes that  the  plaintiff  once  had  a  good  cause  of  action,  but  insists 
that  it  no  longer  exists,  because  new  facts  have  arisen,  involves 
new  matter.^  These  rules  are  simple  enough,  and  there  ought  not 
to  be  much  difficulty  in  their  practical  application. 

There  is  a  wide  distinction  between  the  issues,  and  what  evi- 
dence is  admissible  thereunder,  under  the  common-law  general 
issue  and  the  code  general  denial.^  The  latter  controverts  all  the 
allegations  in  the  complaint,  and  under  it  the  defendant  can  not 
give  in  evidence  matter  which  could  be  formerly  introduced  un- 
der the  general  issue.  Under  the  former  system,  almost  every 
matter  in  discharge  of  the  action  could  be  given  under  the  general 
issue.  The  object  of  pleading  is  to  inform  the  court  and  jury  of 
the  issues,  and  to  show  each  side  what  they  must  meet.  The 
liability  of  the  defendant  depends  upon  what  construction  the 
court  will  place  upon  the  facts  alleged  by  the  plaintiff. 

By  the  general  issue  it  was  meant  to  deny  the  allegations  of 
the  declaration,  but  by  acts  of  Parliament  special  matter  was 
allowed  to  be  shown  under  it  to  such  an  extent  that  the  plaintiff 
could  not  foretell  what  defense  he  would  meet  at  the  trial.  As  a 
denial  can  only  put  in  issue  the  constituent  facts  alleged  by  the 
plaintiff,  the  plaintiff  is  therefore  prepared  to  prove  only  those 
facts  which  he  has  alleged,  and  not  to  disprove  any  facts  which 
have  occurred  subsequent  to  the  transaction  set  forth  by  him, 
and  which,  to  be  shown  by  defendant,  must  be  alleged  specially. 
If  the  defendant  under  his  denial  is  permitted  to  prove  almost 
everything  in  discharge  of  the  action,  the  plaintiff  can  not  be 
properly  prepared  with  his  evidence.  Consequently  the  rule  is 
that  the  evidence  is  limited  to  the  allegations  by  the  plaintiff. 

Sec.  70b.    Pleading  matter  admissible  under  denial.— 

A  defense  can  only  consist  of  new  matter,  that  is,  matter  which 
confesses  and  avoids,  which  must  be  specially  alleged,  and  which 
can  not  be  shown  under  a  denial.  As  a  general  denial  raises  an 
issue  upon  all  the  essential  averments  in  plaintiffs  petition,  it 
casts  the  burden  of  proof  upon  plaintiff,  and  enables  the  defend- 
ant to  disprove  any  essential  fact  which  plaintiff  must  estab- 
lish to  maintain  his  cause.    Hence  it  follows  that  it  would  be 

"  Gilbert  v.  Cram,  1 2  How.  Pr.  455.  3  Oleson  v.  Hendrickson,12  la.  222 ; 

^'Chitty  PI.  472;  Gilbert  v.  Cram,  Hagan  v.  Burch,  8  la.  309;  Scott  v. 

mpra ;  Piercy  v.  Sabin,  10  Cal.  22,  Morse,  54  la.  732. 
27. 
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improper  to  plead  specially  any  matter  which  may  be  proved 
under  a  denial.^ 

See.  71.    Immaterial  allegations  need  no  denial.— What 

constitutes  a  material  allegation  has  been  pointed  out  elsewhere.^ 
It  has  also  been  shown  that  legal  conclusions  should  not  be 
pleaded,^  which  must  therefore  be  classed  with  immaterial 
allegations  needing  no  denial.  An  issue  can  not  be  raised  unless 
a  material  allegation  be  denied.  Legal  conclusions  are  vicious 
because  they  ordinarily  state  only  abstract  propositions  of  law, 
not  facts.  Infrequently  facts  may  be  so  stated,  and,  in  the 
absence  of  objections  thereto  for  indefiniteness,  may  when  denied 
raise  an  issue,  upon  which  a  judgment  may  be  rendered.^  Such 
cases  are  so  rare  that  the  rule  that  a  denial  of  a  conclusion  of  law 
does  not  raise  any  issue  upon  the  facts  alleged,  may  be  considered 
universal.^  Denying  that  there  is  anything  due  or  owing  the 
plaintiff  does  not  controvert  an  allegation  that  no  part  of  a  certain 
sum  has  been  paid.^  But  such  a  general  denial  should  not  be 
disregarded  and  a  judgment  rendered  thereon.*^  As  against  a 
demurrer,  a  general  allegation  of  indebtedness  has  been  held 
sufficient.®  There  is  conflict  of  judicial  opinion  upon  the  question 
whether  or  not  an  averment  of  damages  is  an  issuable  traversable 
fact,  some  holding  the  aflSrmative,®  others  the  negative.!^  The 
latter  is  the  better  view. 

See.  71a.    Effect  of  failure  to  deny  allegations.— Issues 

are  formed  by  an  affirmation  on  the  one  side  and  a  denial  on  the 
other,  of  a  material  allegation,  that  is,  one  that  is  essential  to  the 
claim  or  defense.  Therefore,  every  material  allegation  which  is 
not  denied  will  be  taken  as  true  or  as  admitted  for  the  purposes 


'  Van  Hagan  v.  Waterbary  Mfg. 
Co.,  49N.  Y.  S.  465 ;  Flack  v.  O'Brien, 
43  N.  Y.  S.  854;  Green  v.  Brown, 
49  N.  Y.  8.  163. 

*  Ante,  sec.  52. 

^AnUfEec,  51. 

^  Trostees  v.  Odlin,  8  0.  S.  293.  A 
denial  of  a  conclasion  of  law  pnts  in 
teas  every  fact  necessary  to  sup- 
port the  same.  Evana  v.  Cricket,  2 
W.  L.  M.  603. 

5  Emory  v.  Balz,  94  N.  Y.  408. 

nArimore  v.  Wells,  29  O.  S.  13; 
Bank  v.  Lloyd,  18  O.  8.  353 ;  Rail- 


road Co.  v.  Walker,  45  O.  S.  577-83 ; 
Lake  v.  Steinbach,  5  Wash.  St.  659; 
32  Pac.  Rep.  764. 

7  Lewis  V.  Smith,  2  Disn.  434. 

8  Lewis  V.  Smith,  2  Disn.  434; 
Flowers  v.  Slater,  2  W.  L.  M.  445. 

9  Hudson  V.  Road  Co.,  45  Cal.  550; 
Pimmick  v.  Campbell,  31  Cal.  238. 

~  Gill  vs.  Sells,  15  0.  S.  195 ;  Bart- 
lett  V.  Braunsdorf,  57  Wis.  1 ;  Ma- 
lony  V.  Dows,  15  How.  Pr.  261 ;  Ray- 
mond V.  Trabbam,  12  Abb.  Pr.  52; 
Jenkins  v  Sleanktf,  19  Wis.  126. 
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of  the  action,  rendering  it  unnecessary  to  introduce  evidence  in 
proof  thereof.^ 

A  denial  must  be  clear,  unambiguous  and  not  evasive.  In 
determining  whether  a  denial  is  evasive,  each  separate  denial  of 
each  separate  allegation  must  be  taken  by  itself.'^  An  admission 
by  the  defendant  may  be  either  implied  or  express  in  form.  It 
is  implied  when  the  fact  alleged  in  the  complaint  is  not  denied 
in  the  answer.     It  is  direct  when  the  admission  is  made  in  terms. 

It  has  been  considered  that  an  allegation  in  an  answer  setting 
up  an  affirmative  defense  which  has  no  reference  to  and  does  not 
admit  any  allegation  in  the  complaint  is  not  an  admission,  where 
the  answer  also  contains  a  denial  of  all  the  allegations  in  the 
complaint,  which  is  inconsistent  with  the  affirmative  defense.^ 
It  is  only  facts  which  are  well  pleaded  that  are  admitted  by  failure 
to  deny  them,  so  that  legal  conclusions  are  not  thus  admitted.^ 

See.  72.  Denial  on  belief. — A  practice  has  been  adopted  of 
accompanying  a  denial  with  a  statement  that  it  is  made  upon  in- 
formation and  belief,  giving  reasons  therefor  in  some  instances. 
This  has  been  approved  by  the  courts.^  A  person  may  not  have 
personal  knowledge  of  the  truth  or  falsity  of  allegations,  yet 
may  have  information  which  satisfies  him  of  their  falsity,  and  it 
would  lead  to  injustice  to  disallow  such  a  denial.^  This  rule, 
however,  can  not  be  permitted  to  be  abused  so  as  to  evade  the 
statute  requiring  a  positive  verification.^ 

In  some  of  the  states  there  is  a  special  provision  authorizing  a 
denial  upon  information  and  belief,  and  in  such  cases  the  denial 
must  be  in  strict  conformity  to  the  statute.*  A  denial  of  '*any 
knowledge  or  information  concerning  the  matters  alleged  suffi- 
cient to  enable  the  defendant  to  form  an  opinion  respecting  them,'' 
has  been  approved.*    The  rule  allowing  this  form  of  denial  can 


« Singer  Mfg.  Co.   v.  Billiugs,  39 
la.  347 ;.  Livesay  v.  Brown ^  52  N.W. 
Rep.  838  (Neb.,  1892) ;    MerRuire  v. 
O'Donnell,   103  Cal.  50;    Burke  v 
Water  Co.,  12  Cal.  403. 

■  Racooillat  v.  Rene,  32  Cal.  450. 

3  Kelly  v.  TheiBB,  49  N.  Y.  S.  1108 ; 
Ferris  v.  Hard,  135  N.  Y.  354. 

*  Alston  v.  Wilson,  44  la.  130. 

s  State  ex  rel.  v.  Commissioners, 
11  O.  8.  183;  Bennett  v.  Manufac- 
turing Co.,  110  N.  Y.  150;  Raymond 
V.  Wimsette,  12  Mont.  551 ;  31  Pac. 
Rep.  537;  McKenzie  v.  Insurance 
Co.,  2  Disn.  223;  Roberts  v.  Glenn, 
1  Clev.  Rep.  liH. 


^  Brotherton  v.  Downey,  21  Hun, 
436 ;  Jones  v.  Petaluma,  36  Cal.  230 ; 
Bennett  v.  Manuiacturing  Co.,««pra. 

'Bliss  on  Coile  Pldg.,  sec  326. 

B  Solomon  v.  Brodie,  60  Pac.  Rep. 
1045;  Pomeroy's  Code  Rem.,  sec. 
640;  James  v.  MePhee,  9  Colo.  49:5. 

**  State  ex  rel.  v.  Commissioners, 
1 1  O.  S.  183.  ("  To  authorise  a  de- 
nial of  an  all^;ation  in  a  petition,  a 
want  of  belief  is  sufficient,  and  it  is 
not  improper  to  accompany  the  de- 
nial with  a  statement  that  the  party 
making  it  has  no  knowledge  or  in- 
formation on  which  to  form  a  be- 
lief."^ MoKenzie  v.  Insurance  Co.. 
2  Disn.  22:». 
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only  extend  to  c^ses  where  the  fact  charged  is  not  within  the  df 
fendant'fl  knowledge,  or  can  not  be  presumed  to  be  within  his 
knowledge.  When  facts  are  or  ought  to  be  within  his  knowl- 
edge, they  should  be  alleged  positively.^  Nor  is  a  defendant  per- 
mitted to  adopt  this  form  of  denial  where  the  facts  are  readily 
ascertainable  from  the  public  records.^  Such  denials  may  be 
striken  out  on  motion  or  disregarded  by  the  court.^ 

See.  78.    The  negative  pregnant.— A  negative  pregnant 

falls  within  an  argumentative  denial,  neither  of  which  is  permis- 
sible, as  the  rules  of  pleading  require  the  pleader  to  state  his 
position  in  direct  and  positive  form.  An  argumentative  denial 
presents  the  reasons  for  the  denial,  or  shows  by  argument  that 
the  averments  in  the  petition  are  not  true. 

A  denial  in  the  precise  language  ot  the  petition  is  a  negative 
pregnant.  It  is  not  a  denial,  but  an  admission  that  the  alleged 
facts  may  have  transpired  on  some  other  day  or  under  different 
circumstances.^  A  denial  of  the  exact  value  as  alleged  is  an  ad- 
mission of  any  less  value.^  And  so  a  denial  of  payment  on  a 
date  named  is  an  admission  that  it  was  made  upon  some  other 
day.^  And  a  denial  in  the  language  of  a  petition  that  a  defend- 
ant carelessly,  negligently  and  wantonly  ran  over  the  plaintiff^s 
horse  is  not  a  denial  of  the  injury  complained  of."^  The  inquiry 
would  naturally  arise,  What  shall  be  done  with  an  answer  con- 
taining a  negative  pregnant?  Mr.  Bliss  has  stated  the  Missouri 
and  Iowa  rule  to  be  that  the  pleading  is  not  treated  as  a  nullity, 
but  that  it  is  only  an  informality.^  In  both  states,  in  the  ab- 
sence of  an  objection,  it  was  sustained  as  a  denial  raising  an  issue.^ 
Rules  of  law  are  evidently  flexible  and  not  always  controlled  by 
logical  precision,  and  are  established  to  be  followed  or  taken  ad- 
vantage of  if  parties  so  desire,  otherwise  not.  A  rule  descends 
to  us  from  the  common  law,  is  adopted  and  becomes  part  of  our 
system,  that  a  negative  pregnant  is  not  a  denial  but  an  admis- 


'  Hardman  v.  Railway  Co.,  14  "VV. 
L.  B.  346. 

'Mullally  V.  Townsend,  50  Pac. 
Rep.  1066  (Cal.,  1897) ;  Malchahy  v. 
Buckley,  100  Cal.  486. 

3  Id. 

*Coal  Co.  v.  Sanitarium,  7  Utah, 
158  (1892);  Robbins  v.  Lincoln,  12 
WiB.  9;  Miller  v.  Brumbaugh,  7 
Kan.  343 ;  Seward  v.  Miller.  «  How. 
Pr.  312. 


5  Caldwell  v.  Same,  46  O.  S.  512-20; 
Scovill  V.  Barney,  4  Oreg.  288. 

«  Argard  v.  Parker,  81  Wis.  581 
(1892);  Schaetzel  v.  Insurance  Co., 
22  Wis.  412. 

7  Harden  v.  Railroad  Co.,  4  Neb. 
521;  Bliss'  Code  Pldg.,  sec.  332; 
Coal  C().  V.  Sanitarium  Co.,  fupra. 

» Bliss  on  Code  Pldg.,  sec.  332; 
Maxwell  on  Code  Pldg.,  p.  16. 

9  Doolittle  v.  Greene,  32  Iowa,  123; 
Bank  v.  Hogan,  47  Mo.  472. 
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sion.  Yet,  as  just  shown,  courts  hold  it  to  be  an  informality  and 
not  a  nullity^  which  is  not  at  all  consistent  with  the  rule.  The 
rule  that  parties  must  tender  an  issue  should  universally  be 
observed  by  both  pleader  and  court.  If  the  latter  does  not  the 
former  will  not.  An  issue  can  not  be  tendered  by  a  negative 
pregnant,  and  when  such  a  case  is  presented  and  not  discovered 
or  objected  to  by  counsel,  the  court  should  display  superior 
knowledge  by  seeing  beyond  counsel  and  refusing  to  hear  the 
case  until  issues  are  properly  made  up.  The  plaintiff  may  file  a 
motion  to  have  the  defect  corrected.^  Indeed,  it  seems  that  a 
court  would  be  justified  in  rendering  a  judgment  when  payment 
is  attempted  to  be  controverted  in  the  form  of  a  negative  preg- 
nant, as  it  is  an  admission. 

See.  74.  Sham  denial. — The  purpose  of  verification  of  plead- 
ings is  to  insure  good  faith  and  to  prevent  false  statements 
therein,  and  thereby  guard  against  what  are  termed  sham  plead- 
ings. Sham  pleadings  were  not  allowed  at  common  law,  and  so 
under  the  code.  A  false  denial  may,  in  common  parlance,  be 
termed  a  sham  denial,  and  should  be  stricken  from  the  files  upon 
motion.  It  has  even  been  held  that  a  court  may  hear  evidence 
to  determine  the  question  of  bona  fdes  or  falsity.-  Substantially 
the  same  practice  was  pursued  at  common  law.  Parties  were 
permitted  to  file  a  motion  setting  up  the  falsity,  supported  by 
affidavits.^  But  the  courts  of  New  York  refuse  to  enter  into  the 
question  when  it  needs  argument  to  demonstrate  the  fact  that  it 
is  sham,^  and  will  not  disturb  a  denial  of  a  material  allegation.^ 


'  Wall  V.  Water  Co.,  18  N.  Y.  119. 

» Wertheimer  v.  Morse,  23  W.  L. 
B.  455.  This  practice  has  been 
questioned  in  Werk  v.  Christie,  9 
O.  C.  C.  439.  "  An  answer  can  be 
said  to  be  frivolous  only  when  it  is 
so  clearly  bad  as  to  require  no  argu- 
ment/' says  Justice  Rumsey  in  the 
case  of  Gruenstein  v.  Jablonsky,  1 
App.  Div.  580,  37  N.  Y.  Supp.  538, 
''to  show  its  character,  and  which 
would  be  said  to  be  so  manifestly 
defective  as  to  be  indicative  of  bad 
faith  upon  a  mere  inspection. 
Strong  V.  Sproul,  53  N.  Y.  497.  Un- 
less  it  appears  by  inspection  of  the 
pleading  that  it  raises  no  issue  upon 
any  fact  which  the  plaintiff  must 
prove,  it  is  not  frivolous,  however 


objectionable  it  may  be  in  other 
respects." 

A  verified  answer  which  denies  a 
material  allegation  of  the  complaint 
can  not  be  stricken  out  as  frivolous, 
even  though  the  denial  is  upon  in- 
formation and  belief,  and  although 
it  appears  highly  improbable  that 
the  defendant  should  not  have  been 
aware  of  the  exact  facts.  Trumbull 
v.  Ashley,  49  N.  Y.  S.  786. 

3  Thomas  v.  Vandermoolen,  2 
Barn.  &  Aid.  197 ;  Shadwell  v.  Ber- 
thond,  5  Barn.  <fe  Aid.  750 ;  Young  v. 
Gaderer,  1  Bing.  380. 

^Metzer  v.  Met.  El.  R.  Co.,  21  X. 
Y'.  S.  676. 

5  Zivi  V.  Einstein,  21  N.  Y.  S.  676. 
See  posty  sec.  122. 
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If  shown  to  be  false  and  sham  as  to  part  of  the  averments  it  may 
be  stricken  from  the  files,  though  the  answer  contain  other  alle- 
gations by  way  of  defense.^ 

A  general  denial  should  not  be  interposed  by  a  defendant  who 
has  knowledge  that  a  portion  of  the  allegations  which  he  is  de- 
nying are  true,^  and  where  such  a  denial  is  filed  and  not  stricken 
from  the  files  upon  motion,  it  ought,  in  the  interest  of  justice 
and  fairness  in  procedure,  to  be  disregarded  upon  trial  and  all 
later  proceedings. 

See.  74-1.    The  defense— Nature  of  under  code.— The 

answer  may  contain  new  matter  which  constitutes  a  defense, 
counter-claim  and  set-off.  A  defense  is  something  different  from 
a  counter-claim  or  set-ofif.  It  is  a  right  possessed  by  the  defend- 
ant, arising  from  the  facts  alleged  in  his  pleading  which  defeats 
the  plaintiflT's  claim  for  the  remedy  which  he  demands  by  his 
action.^  A  defense  must  contain  new  matter  which  is  outside  of 
the  issues  raised  by  a  general  or  special  denial,  and  nothing 
should  be  pleaded  ae  a  defense  the  burden  of  proving  which  does 
not  rest  upon  the  defendant.  For  instance,  contributory  negli- 
gence may  be  shown  under  a  denial,  and  the  burden  of  proving 
freedom  therefrom  rests  upon  the  plaintiff,  who  sustains  the  rela- 
tion of  servant  to  a  master  in  an  action  by  the  former  against 
the  latter,  and  hence  it  would  not  be  in  such  case  a  defense.  A 
denial,  then,  is  not  a  defense.'^ 

Defendant  may  set  forth  as  many  grounds  of  defense  as  he 
may  have,  legal  or  equitable,  which  must  be  separately  stated 
and  numbered,  and  refer  in  an  intelligent  manner  to  the  causes 
of  action  which  they  Are  intended  to  answer.^  There  is  no  lim- 
itation upon  the  number  of  defenses  which  he  may  have  except 
that  they  shall  be  verified.  If  two  grounds  plainly  contradict 
each  other,  then  they  can  not  be  verified,  and  if  such  an  answer 
were  placed  on  file  it  should  be  stricken  from  the  files  on  motion. 
This,  however,  is  subject  to  another  rule,  that  where  a  defendant 
has  two  or  three  defenses,  but  does  not  know  which  is  the  true 
one,  and  can  not  foretell  until  trial,  it  is  competent  for  him  to  set 
them  up  in  his  answer  if  they  can  be  stated  in  such  form  as  will 
permit  of  verification.®  The  new  matter  set  up  by  way  of  de- 
fense does  not  join  issue  upon  the  facts  stated  in  the  petition, 

» Sherman  v.  Boehm,  13  Daly,  42.  *  Green  v.  Brown,  49  N.  Y.  S.  Irt3. 

■Memphis  A  C.  P.  Co.  v.  Fogarty,  s  o.  Code,  sec.  5071. 

9  O.  C.  C.  418.  Bank  v.  Closson,  29  0.  S.  78. 
3  Pomeroy's  Code  Rem.  sec.  90. 
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but  tenders  an  issue  upon  the  facts  stated  in  the  answer,  which, 
if  not  controverted  by  a  reply,  will  be  taken  as  true.^ 

Sec.  74-2.    Entire  and  partial  defenses.— A  rule  prevailed 

under  the  common-law  procedure  that  a  defendant  could  not 
plead  what  was  termed  a  partial  defense,  that  is,  one  that  did 
not  operate  as  a  bar  to  the  whole  cause  of  action.  It  was  essential 
that  each  defense  should  be  a  complete  bar  or  answer  to  the  dec- 
laration. This  was  a  hard  rule  and  its  effect  was  often  avoided 
by  getting  up  a  pretended  complete  defense. 

The  code  contemplated  a  change  of  this  rule,  by  enacting  that 
a  defendant  may  set  up  as  many  defenses  as  he  may  have,  the 
only  limitation  prescribed  being  that  they  must  be  such  defenses 
as  may  consistently  be  verified. 

Some  courts,  however,  have  not  considered  that  the  code  in- 
tended a  complete  change  or  an  entire  abolition  of  this  rule,  for 
they  have  held  that  the  old  rule  that  a  defense  which  professes 
to  answer  the  whole  cause  of  action,  but  does  not,  is  bad,  is  aj> 
plicable  under  the  code.  The  rule  under  the  code  is  not  stated 
in  that  manner,  but  it  is  considered  that  a  partial  defense  must 
be  specially  pleaded  as  such,  and  must  not  appear  as  a  complete 
and  entire  defense ;  and  if  not  so  pleaded  it  will  be  subject  to  a 
demurrer.2  This  can  not  be  applied  to  a  counter-claim  or  set-off,* 
as  we  have  elsewhere  shown  the  distinction  between  a  defense, 
counter-claim  or  set-off. 

In  Ohio  it  has  been  considered  "  not  necessary  that  an  answer 
to  a  petition  seeking  equitable  relief  should  set  up  a  complete 
defense  to  the  action.  It  is  enough  that  it  deny,  or  confess  and 
avoid,  some  material  part  of  the  plaintiffs  case,  so  as  to  modify  or 
abridge  his  right  to  relief."  Where  "an  answer  does  not  profess 
to  be,  or  is  not  from  its  nature  necessarily  pleaded  as  a  bar  to  the 
action,  a  demurer  to  it  raises  no  question  of  its  sufficiency  as 
such."  *  The  code  provides  that  when  all  or  part  of  the  cause  of 
action  are  not  put  in  issue  by  answer,  judgment  may  be  taken  by 
default  for  so  much  as  is  not  put  in  issue.^  This  contemplates  the 
filing  of  a  partial  defense  but  does  not  say  how  it  shall  be  pleaded, 
but  the  quotation  above  given  seems  to  make  the  rule  in  Ohio 
different  from  other  states,  at  least  in  chancery  cases.  It  is  also 
allowable  in  New  York  to  plead  partial  defenses.^ 

'Powers  V.Armstrong,  36  0.  S.  -♦  Peeples  v.  Isaminger,  18  0.8.490, 

357, 360.  492. 

=  FitzsimmonB  V.  City  F.  Ins.  Co.,  sQ.  Code,  sec.  5320;  Weaver  v. 

18  Wis.  234;  Pomeroy's  Code  Rem.  Carnahan,  37  O.  S.  363;   Moore  v. 

sees.  607, 608.  Thompson  v.  Halbert,  Woodside,  20  O.  S.  537. 

109  N.  Y.  329.  *  N.  Y.  Code  Pro.  sec.  508. 

3  Dodge  V.  Dunham,  41  Ind.  186. 


§74^.] 


ANSWER,  COUNTER-CLAIM  AND  SET-OFF. 


181 


Sec.  74-3.  Equitable  defenses— Counter-claims  and  set- 
off—Their  nature. — Under  the  common-law  procedure  there 
could  be  DO  such  thing  as  an  equitable  defense  to  an  action  at 
law,  but  the  defendant,  if  he  had  an  equitable  claim  against  the 
plaintiff,  would  have  to  submit  to  judgment  against  him  in  the 
action  at  law,  and  then  prosecute  his  equitable  claim  against 
plaintiff  by  an  independent  suit  in  equity.  Under  the  code  par- 
ties may  settle  all  their  controversies  in  one  action,  and  thus 
avoid  a  multiplicity  of  suits.  How  the  issues  thus  arising  shall 
be  tried  has  been  fully  explained  elsewhere.^ 

The  new  matter  constituting  an  equitable  claim  which  the  de- 
fendant sets  up  may  be  only  a  defense,  something  without  affirm* 
ative  equity  relief,  which  will  be  a  bar  to  the  plaintiff's  cause.^ 
The  earlier  courts  seemed  to  find  some  difiiculty  in  the  matter  of 
equitable  defenses.  Some  were  not  inclined  to  uphold  -equitable 
defenses  so  long  as  the  parties  treated  them  as  mere  defenses,  and 
did  not  seek  affirmative  relief.^  Others  held  that  the  defendant 
could  set  up  an  equitable  but  could  not  have  any  affirmative  re- 
lief.^   These  positions,   being  untenable,  naturally  had  to  be 


'Ch.  10- A,  sec.  137-7;  3  Pom.  Eq. 
Jnr.  sec.  1368. 

"Dobsoii  v.  Pearce,  12  N.  Y.  156, 
165;  Pennoyer  y.  Allen,  51  Wis.  360. 
Kichardson  v.  Bates,  8  O.  8.  257,  is 
an  example;  Kelly  v.  Doe,  2  N.  Y. 
Hup.  Ct.  286. 

A  discussion  by  Mr.  Pomeroy 
(Code  Rem.  sec.  91)  on  this  point 
is  interesting.  It  is  to  the  effect 
''that  a  defendant  can  not  avail 
himself,  as  a  defense,  of  facts  en- 
titling him  to  equitable  relief 
against  the  plaintiff's  legal  cause  of 
action,  unless  he  does  it  by  de- 
manding and  obtaining  that  specific 
remedy  which,  when  granted,  de- 
stroys the  cause  of  action ;  in  other 
words,  he  can  not  invoke  the  right 
ai  long  as  he  treats  it  and  relies  upon,  it 
as  a  defense.  If  he  does  not  institute 
a  separate  action  based  upon  his 
equitable  right,  and  recover  the 
epecific  relief  therein,  and  restrain 
the  pending  action  at  law,  affirm- 
atively demand  the  equitable  rem- 
edy, and  this  remedy  must  be  con- 
ierred  upon    him.      If   he  simply 


avers  the  facts  as  a  negative  de- 
fense, he  will  not  be  permitted  to 
rely  upon  them  and  to  defeat  the 
plaintifTs  recovery  by  that  means. 
*  *  *  The  error  of  this  doctrine 
has  already  been  demonstrated.  A 
defense  is  a  negative  resistance,  an 
obstacle,  a  something  which  pre- 
vents a  recovery,  whether  it  be 
equitable  or  legal.  If  every  equit- 
able defense,  in  order  to  be  avail- 
able, must  consist  in  an  affirmative 
recovery  of  specific  relief  against  the 
plaintiff,  or  at  least  in  the  right  to 
recover  such  relief  if  the  defendant 
choose  to  enforce  it  for  exactly  the 
same  reasons,  and  with  exactly  the 
same  force,  it  might  be  said  that 
every  legal  defense,  in  order  to  be 
available,  must  consist  of  an  off-set 
or  counter-claim.  In  fact,  the  codes, 
without  exception,  recognize  the 
correctness  of  the  rule." 

3  Pomeroy's  Code  Rem.  sec.  91  and 
cases;  also  3  Pomeroy's  Eq.  Jur. 
sec.  1369  and  cases. 

^  Haire  v.  Baker,  5  N.  Y.  357. 
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abandoned,  and  the  right  to  set  up  an  equitable  defense  as  a  mere 
defense,  and  an  equitable  claim  upon  which  affirmative  relief  was 
asked,  became  well  se.ttled.^ 

If  the  equitable  claim  set  up  by  the  defendant  demands  affirm- 
ative relief,  then  it  can  not  be  called  strictly  a  defense.  "A  de- 
fense is  a  negative  resistance,  an  obstacle,  a  something  which  pre- 
vents recovery/'-^  It  does  not  change  the  character  of  plaintiff's 
action,  or  demand  a  different  mode  of  trial  so  long  as  no  affirma- 
tive relief  is  asked,  but  the  trial  is  governed  by  the  nature  of 
plaintiff's  cause  of  action.^  But  if  affirmative  relief  is  asked, 
then  a  new  feature  is  injected  into  the  action.  It  is  of  the  same 
nature  as  a  suit  in  chancery  under  the  former  practice.  What 
shall  it  be  called?  It  can  not  be  a  mex^e  defense;  the  only  other 
name  that  can  be  ascribed  to  it  is  either  a  counter-claim  or  set-off, 
as  the  code  provides  what  the  constituents  of  the  answer  shall  be. 
A  counter-claim  or  set-off  may  be  equitable  as  well  as  legal.*  A 
counter-claim  must  arise  out  of  the  contract  or  transaction  set 
forth  by  plaintiff.  A  set-off  can  only  be  pleaded  in  an  action 
founded  on  contract,  or  ascertained  by  the  decision  of  a  court. 

Under  the  former  practice  in  chancery  the  respondent  was  lim- 
ited in  his  cross-bill  to  the  same  matters  which  were  set  up  in  the 
bill.^  And  so  a  set-off  could  be  of  an  equitable  nature  ^  and  like- 
wise a  counter-claim."^ 

This  justifies  the  argument  at  another  place*  as  to  the  mode  of 
trial  that  there  is  a  clear  distinction  as  to  how  causes  to  which 
only  a  defense  is  interposed,  and  those  to  which  a  legal  or  equita- 
ble claim  constituting  a  counter-claim  or  set-off  is  set  up  in  the 
answer  and  affirmative  relief  asked,  shall  be  tried.  The  theory 
upon  which  an  equitable  claim  by  the  defendant  in  which  he 


« Dobson  v.  Pearce,  12  N.  Y.  156, 
165 ;  Pitcher  v.  Hennesey,  48  N.  Y. 
415,  and  cases  cited ;  Harrington  v. 
Fortner,  58  Mo.  408 ;  Hammond  v. 
Perry,  38  la.  217 ;  'Chase  v.  Peck,  21 
N.  Y.  581 ;  Cavalli  v.  Allen,  57  N.Y. 
508,  514;  Richardson  v.  Bates,  8  0. 
S.  257,  264. 

'Pomeroy's  Code  Rem.,  sec.  91. 

3 Smith  v.  Anderson,  20  O.  S.  76, 
see.  137-6. 

*  Currie  v.  Cowles,  6  Bosw.  452 ; 
Weraple  v.  Stewart,  22  Barb.  154; 
Pomeroy's  Code  Rem.,  sec.  91. 

5  Burns  v.  Nevins,  27  Barb.  493; 


Estee's  PI.  3365;  Story's  Eq.  PL, 
391a,  392. 

*  Russell  v.  Conway,  11  Cal.  93; 
Burton  v.  Willin,  6  Houston,  522, 
Martin,  J.,  in  Baker  v.  Kin6ey|41  O. 
S.  403, 409,  says  that  sec.  5076,  of  the 
Code,  as  to  bringing  new  parties  in, 
refers  exclusively  to  an  equitable 
set-off.  See  Gildersleeve  v.  Burrows, 
24  0.  S.  204 ;  Miller  v.  Florer,  15  O. 
S.  148,  2  Pomeroy*8  Eq.  Jur.,  sec. 
706;  Pomeroy^s  Code  Rem.,  sees. 
163-170. 

'Currie  v.  Cowles,  6  Bosw,  452; 
Wemple  v.  Stewart,  22  Barb.  154. 

»  Sec.  137-7. 
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asks  affirmative  relief  is  tried  to  the  court  is,  that  it  is  either  a 
counter-claim  or  set-off.  The  equitable  defense  or  claim  should 
be  first  tried.  ^ 

There  is  a  general  rule  of  law  that  where  a  party  has  a  com- 
plete defense  at  law  to  an  action  he  can  not  resort  to  equity.^ 

Sec.  74-4.    The  same— Equitable  defenses  how  pleaded. 

— The  defendant  must  specially  plead  an  equitable  defense, 
counter-claim  or  set-off  with  the  same  particularity  as  if  in  an 
independent  suit.^  An  equitable  defense  can  not  be  shown 
under  a  general  denial.^ 

Sec.  74-5.    New  matter  defined  and  explained.— The 

denials,  the  nature  and  kinds  of  defenses,  have  been  explained, 
and  an  attempt  will  now  be  made  to  throw  some  light  upon 
the  defense  of  "new  matter."  The  "new  matter"  may  either 
constitute  merely  a  (1)  defense,  or  (2)  a  counter-claim  or  (3)  set- 
off. New  matter  has  been  variously  defined ;  in  framing  a  defini- 
tion the  relation  which  it  assumes  to  the  matter  stated  in  the  pe- 
tition must  be  clear.  As  to  this,  there  is  some  diversity  of 
opinion.  Under  the  code  when  a  defendant  files  an  answer 
setting  up  "  new  matter  "  constituting  a  defense,  counter-claim  or 
set-off,  what  does  or  must  he  say  as  to  the  cause  of  action  alleged 
by  the  plaintiff?  Does  or  can  he  deny  it,  any  part  or  all  of  it? 
If  the  "  new  matter "  is  to  be  considered  as  of  the  same  effect 
and  nature  as  a  plea  by  way  of  confession  and  avoidance,  then  such 
a  course  would  be  improper.  Such  a  plea,  as  we  are  well  aware, 
must  give  color,  by  which  is  meant  that  it  must  expressly  or  im- 
pliedly admit  that  the  plaintiff  has  an  apparent  right;  it  confesses 
that  but  for  the  matter  of  avoidance  the  plaintiffs  action  could  be 
maintained.^  The  consensus  of  opinion  is  in  favor  of  this  view, 
and  that  the  answer  which  sets  up  new  matter  should  now,  as  for- 
merly, expressly  or  impliedly,  admit  the  plaintiff's  cause  of  action.^ 


'  Martin  v.  Zellerbach,  38  Cal.  300 ; 
99  Am.  Dec.  365. 

•  Bank  v.  Weyand,  30  O.  S.  126 ; 
Metier  v.  Metier,  3  C.  E.  Green,  272. 

3  Powers  V.  Armstrong,  36  O.  S. 
357 ;  Stewart  v.  Hoag,  12  O.  S.  623  ; 
Carpentier  v.  Oakland.  30  Cal.  439 ; 
Bruck  V.  Tucker,  42  Cal.  346. 

4  Powers  V.  Armstrong,  mipra; 
Stewart  v.  Hoag,  12  O.  S.  623. 

s Comer  v.  Johnson,  2  Denio,  96 ; 
Steph.  PI.  200. 
^  Anson  v.  Dwight,  18  Iowa,  241. 


(''  The  rule  obtains  under  the  code, 
as  under  the  common-law  system  of 
pleading,  that  the  answer,  or  a 
count  thereof,  seeking  to  avoid  the 
cause  of  action  stated  in  the  peti- 
tion, by  new  matter,  should  confess 
directly  or  by  implication  that  but 
for  such  new  matter  the  action 
could  be  maintained.") 

Bliss  Pig.,  sec,  340.  ("  It  is  diffi- 
cult to  see  how  one  can  allege  new 
facts  showing  a  non-liability  that 
do  not  suppose  the  existence  of  alia- 
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New  matter,  as  the  expression  is  used  in  the  code,  is  extrinsic 
to  the  matter  set  up  by  plain  tiflf  as  the  basis  of  the  cause  of  action ; 
it  is  matter  which  is  not  stated  by  plaintiff,  some  which  presents 
a  new  issue  which  if  proven  true  rather  than  that  which  plaintiff 
alleges,  the  right  of  the  latter  to  recovery  is  defeated.  It  does 
not  controvert  the  matter  alleged  by  the  plaintiff,  but  on  the 
contrary  it  expressly  or  impliedly  admits  plaintiff's  right  to 
X  recover  upon  what  he  alleges.  It  admits  that  the  plaintiff  once 
had  a  good  cause  of  action,  but  insists  that  because  of  new  facts, 
something  that  has  occurred  since  the  facts  alleged  by  plaintiff, 
his  cause  of  action  no  longer  exists.^ 

It  is  therefore  deemed  necessary  under  the  code  that  new 
matter  must  give  color,  that  is,  it  must  admit  an  apparent  right 
in  the  plaintiff.  There  is  no  particular  form  for  the  admission, 
as  it  will  be  implied  from  the  nature  of  the  new  matter .^ 

Admissions  are  generally  made  of  those  matters  which  defend- 
ant concedes  to  be  true.  A  form  of  allegation  is  sometimes  like 
this.  A  general  admission  is  made  of  air  matters  which  defend- 
ant can  admit,  and  then  a  denial  of  each  and  every  other 
allegation  not  herein  admitted  or  controverted  is  made.  This 
is  in  effect  a  general  denial,  and  has  been  criticised  as  such  but 
has  been  held  good.^ 

The  general  rule  of  pleading  is  that  defenses  which  assume  or 
admit  the  original  cause  of  action  alleged,  but  based  on  subse- 
quent facts  pr  transactions  which  go  to  qualify  or  defeat  it  must 


bility  but  for  such  facts ;  hence  the 
term '  new  matter  in  confession  and 
avoidance/  so  generally  applied  to 
special  defenses.**  There  is  no  con- 
fession in  terms,  only  an  implied 
one  from  the  nature  of  the  defense. 
Morgan  v.  Ins.  Co.,  37  Iowa,  359. 

See  Corrigan  v.  Kockefeller,  5 
Ohio,  N.  P.  338.  ("  The  *  new  mat- 
ter '  in  the  code  of  Civil  Procedure, 
sec.  5070,  includes  matter  in  confes- 
sion and  avoidance,  and  involves 
Hatter  extrinsic  to  the  matter  set 
up  in  plaintiff's  petition.") 

^'A  plea  by  way  of  confession  and 
avoidance  admitted  that  the  cause 
of  action  alleged  did  once  exist,  and 
averred  subsequent  facts  which 
operated  to  discharge  and  satisfy  it. 
The  new  matter  under  the  code  ad- 


mits that  all  the  material  allegations 
of  the  complaint  or  petition  are 
true,  and  consists  of  facts  not  alleged 
therein  which  destroy  the  right  of 
action,  and  defeat  a  recovery." 
Pom.  Code  Bem.,  sec.  673.  See  Id. 
672. 

'Corrigan  v.  Rockefeller,  5  Oh. 
N.  P.  838;  Pomeroy's  Code  Rem., 
sec.  691;  Morgan  v.  Ins.  Co.,  37 
Iowa,  359;  Frisch  v.  Caler,  21  Cal. 
71 ;  Mannmg  v.  Winter,  7  Hun,  482 ; 
Anson  v.  Dwight,  18  Iowa,  241; 
Gilbert  v.  Cram.  12  How.  Pr.  455; 
Piercy  v.  Sabin,  10  Cal.  22 ;  Glaser 
V.  Clift,  10  Cal.  303. 

» Morgan  v.  Ins.  Co.,  37  Iowa,  369. 

3  Griffin  v.  L.  I.  R.  R.  Co.,  101  N. 
Y.  348.  See  CUrk  v.  Dillon,  97  N. 
Y.  370. 
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,  be  pleaded  and  proved  by  tbe  defendant.  And  the  cause  alleged 
by  the  plaintiff  must  be  proved  by  him.* 

Sec.  75.    New  matter  Gontinued— General  rules.— The 

same  rules  as  to  statement  of  facts,  conditions,  conclusions  of  law, 
as  shown  in  the  chapter  on  the  petition,  are  applicable  to  the 
answer.^  In  view  of  the  fact,  therefore,  that  these  general  rules 
are  found  at  the  place  indicated,  and  that  the  answers  in  the 
particular  actions  are  discussed  in  subsequent  chapters,  there 
is  little  left  relating  solely  to  the  answer  to  be  noticed  here. 
A  demurrer  should  not  be  sustained  to  an  answer  which  contains 
facts  sufficient  to  defeat  the  plaintiff's  right  of  recovery,  merely 
because  the  material  facts  are  unskillfuUy  arranged  or  stated.^ 
Allegations  of  new  matter  without  merit  should  be  stricken  out 
as  irrelevant,^  and  purely  technical  defenses  should  be  scrutin- 
ized.^ It  is  not  essential  that  the  new  matter  alleged  be  a  defense 
to  the  whole  or  to  a  single  paragraph  of  a  petition,  but  is  good  to 
the  extent  alleged.^  According  to  some  precedent,  an  answer 
which  is  pleaded  in  bar  to  the  whole  of  a  cause  oi  action,  which 
is  in  fact  only  a  partial  defense,  is  subject  to  a  demurrer,^  but 
this  is  not  universal.^  And  so  with  an  answer  stating  only  such 
facts  as  constitute  a  bar  neither  to  the  whole  nor  to  any  part  of  the 
plaintiff's  action.^  If  the  defense  merely  disproves  the  plaintiff's 
statement,  then  it  is  not  new  matter,  and  is  admissible  under  the 
general  denial ;  if,  on  the  contrary,  the  statement  of  plaintiff 
is  not  denied,  the  facts  constituting  the  defense  is  new  matter,  as 
confession  and  avoidance,  and  must  be  set  forth.  Facts  which 
show'payment,*®  want  of  consideration,**  or  a  usurious  contract,*^ 
or  a  bar  by  statute  of  limitations,*^  release,  accord  and  satisfac- 
tion, are  illustrative  of  what  constitutes  new  matter.     An  answer 


'Farmers  Loan  &  Trust  Co.  v. 
Seilke,  144  N.  Y.  354;  WhitUtch  v. 
F.  A  C.  Co.,  149  N.  Y.  45, 50. 

■  See  ch.  5. 

3  Sterling  Wrench  Co.  v.  Amstutz, 
50  0.  S.  484. 

«Ridenour  v.  Mayo,  29  O.  S.  138. 

5  Fox  V.  Althorp,  40  O.  8.  322. 

^Swan'sP.  &P.,  p.  256. 

7  Ponder  v.  Tate,  76  Ind.  1 ;  Fal- 
mouth, etc.,  Co.v.  Shawhan,  107  Ind. 
47;  Shortle  v.  Kailroad  Co.,  131  Ind. 
338;  SO  N.  £.  Bep.  1084  (1892). 

'  See  sec.  74-2,  ante. 

•  Gill  V.  Sells,  17  O.  S.  195.    But 


see  Peebles  v.  Isaminger,  18  O.  8. 
490. 

"  Quin  V.  Lloyd,  41  N.  Y.  349 ;  Mc- 
Kyring  v.  Bull,  16  N.  Y.  297. 

"  Chamberlain  v.  Bailroad  Co.,  15 
O.  S.  225;  Louderman  v.  Judy,  2 
O.  C.  C.  351.  Illegality  of  considera- 
tion is  the  same  as  want  of  consid- 
eration. Matthews  v.  Leaman,  24 
O.  S.  615. 

"Anglo  A.  L.M.,etc,,  Co.v.  Broh- 
man,  33  Neb.  409 ;  Morford  v.  Davis, 
28  N.  Y.  481. 

'3  Towsley  v.  Moore,  30  O.  S.  184. 
See  sec.  1147,  poU, 
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setting  up  a  diflTerent  contract  from  that  sued  on  is  regarded  only- 
as  a  denial.^  A  defendant  may  be  entitled  to  admissions  in  a 
petition  to  sustain  his  answer  against  a  general  demurrer,^  and 
admissions  in  a  former  answer  may  be  given  in  evidence.^  An 
answer  to  a  petition  by  a  widow  for  dower  merely  denying  the 
right  thereto  is  not  admissible  under  the  code.*  A  repetition  of 
a  general  or  special  denial  may  be  stricken  out  on  motion.^ 

Sec.  75-1.  Payment  when  new  matter.— Various  opin- 
ions have  been  expressed  by  courts  and  writers  as  to  whether  or 
not  payment  is  new  matter  which  must  be  pleaded  in  order  to 
justify  evidence  showing  it.  There  hp"3  been  too  many  loose 
expressions  in  regard  to  the  matter. 

An  attempt  will  be  made  to  state  what  seems  to  the  author  to 
be  the  true  rule  upon  principle,  as  well  as  the  conclusion  de- 
duced from  the  authorities. 

Whether  payment  is  new  matter  or  may  be  admitted  under  a 
general  denial  depends  upon  two  things :  (1)  The  form  of  the 
allegations  by  the  plaintiff,  and  (2)  upon  the  nature  of  the  de- 
nial. Some  courts  seem  to  have  proceeded  upon  the  theory  that 
payment  is  new  matter  in  all  cases,  and  seem  to  loose  sight  of  the 
fact  that  a  general  denial  controverts  the  statement  of  every  fact 
made  by  the  plaintiff  which  is  necessary  to  be  proven  to  main- 
tain his  cause  of  action. 

Whether  payment  is  new  matter  to  be  alleged,  or  whether  it 
can  be  admitted  under  a  general  denial  depends  entirely  upon 
the  form  of  the  allegation  by  the  plaintiff.  The  plaintiff  may  so 
frame  his  averments  as  to  make  the  fact  of  nonrpaymeni  one  of  the 
facts  which  he  must  prove  to  makehis  case,  in  which  event  a 
general  denial  controverts  payment,  it  is  not  then  new  matter, 
but  evidence  by  the  defendant  that  it  is  paid  is  admissible  under 
the  denial.  It  would  be  diflicult  to  frame  any  rule  more  definite 
than  this,  as  the  matter  must  depend  entirely  upon  the  form  of 
plaintiff's  allegations  in  each  case. 

On  the  other  hand,  if  the  allegations  by  plaintiff  are  so  framed 
that  they  do  not  make  the  fact  of  non-payment  a  material  fact 
which  he  must  prove  to  maintain  his  cause  of  action,  then  pay- 
ment is  new  matter  which  must  be  specially  pleaded  by  the  de- 
fendant before  he  can  introduce  evidence  showing  it. 

'  Fieldeldey  v.  Reis,  12  W.  L.  B.  speckham  Iron  Co.  v.  Harj>er,  41 

77.  O.  S.  100. 

•Gebhart  v.  Sorrels,  9  O.  S.  461 ;  *  Finch  v.  Finch,  10  O.  S.  501. 

•  Erwin  v.  Shaffer,  9  O.  8.  43 ;  Insur-  s  Campen  v.  Murray,  3  O.  C.  C.  93. 
ance  Co.  V.  McGookey,  33  O.  S.  565. 
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It  may  be  difficult  to  apply  these  rules  and  to  determine  from 
the  form  of  the  allegation  whether  non-payment  is  made  a  mate- 
rial fact  by  plaintiff,  as  the  averments  are  so  varied. 

In  support  of  what  we  shall  call  the  general  and  well-supported 
rule,  that  when  the  plaintiff  so  frames  his  allegations  as  to  make 
the  fact  of  non-payment  a  necessary  and  material  one,  which  he 
must  prove  in  the  first  instance,  a  general  denial  will  raise  the 
issue  of  payment  under  which  the  defendant  may  introduce  evi- 
dence of  payment,  the  following  authorities  are  collected  in  the 
note.^  Some  of  these  authorities  hold  that  an  allegation  by 
plaintiff  that  a  specific  sum  is  due,^  or  an  averment  of  in- 
debtedness only  generally  ;^  or  where  a  note  is  declared  upon, 
where  it  is  alleged  that  there  was  due  upon  it  a  certain  sum  ;  ^  or 
where  suit  is  brought  for  a  balance  due,^  make  payment  a  mate- 
rial fact,  so  that  a  general  denial  will  controvert  it  and  form  an 
issue,  and  that  plaintiff  must  prove  the  fact  that  there  has  been 
no  payment. 

What  appears  to  be  an  entirely  reliable  general  rule  as  to  when 
a  general  denial  will  raise  the  issue  of  payment  and  when  pay- 
ment is  new  matter  has  been  stated,  and  some  of  the  principal 
authorities  have  been  collected,  and  we  have  also  given  some  of 
the  forms  of  allegations  which  the  authorities  have  held  to  be 
controverted  by  a  general  denial,  raising  the  issue  of  payment. 

It  is  my  purpose  now  to  illustrate  how  the  two  general  rules 
which  have  been  given  may  be  applied  practically,  and  to  show 
wherein  the  error  or  inconsistency  is  in  the  cases.  The  trouble 
with  many  of  the  cases  is,  that  they  merely  hold  that  payment  is 
new  matter,  without  drawing  the  proper  distinctions  and  giving 
reasons.  The  study  and  practice  of  the  law  would  be  made  much 
easier  if  courts  would  do  a  little  reasoning  in  their  opinions. 

A  general  denial,  it  is  said,  controverts  those  facts  which  plain- 
tiff must  prove  to  maintain  his  cause.  The  inquiry  in  every  case, 
therefore,  is  what  plaintiff  must  prove. 


« Knapp  V.  Koche,  94  N.  Y.  329^ 
Hun  V.  Van  Dyck,  26  Hun,  567  ;  92 
N. Y.  660 ;  Brown  v.  Orr,  29  Cal.  120 ; 
Wetmore  v.  San  Francisco,  144  Cal. 
300  (on  the  theory  that  the  denial 
makes  it  necessary  to  prove  an  in- 
debtness) ;  Frisch  v.  Oaler,  21  Cal. 
71;  Davany  v.  Eggenhoff,  43  Cal. 
395  (where  the  petition  alleged  that 
a  certain  sum  was  due) ;  Morley  v. 


Smith,  4  Kan.  183;  Fairchild  v. 
Amsbaugh,  22  Cal,  572,  574 ;  Brooks 
v.  Chilton,  6  Cal.  640. 

■  Wetmore  v.  San  Francisco,  supra, 

3  Morley  v.  Smith,  tupra ;  Knapp 
V.  Roche,  94  N.  Y.  329 ;  Seymour  v. 
Shea,  62  Iowa,  708. 

*  Frisch  v.  Caler,  21  Cal.  71. 

sQuin  v.  Lloyd,  41  N.  Y.  :i49; 
White  V.  Smith,  46  N.  Y.  418. 
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An  action  is  brought  upon  an  account  or  a  note  in  the  short 
form.  A.  general  denial  is  filed.  The  form  of  the  allegation  by 
plaintiff  is:  There  is  due  plaintiff  from  the  defendant  the  sum 
of  S upon  an  account  or  note,  etc.,  which  he  claims  and  for 


which  he  asks  judgment.  In  such  case  plaintiff  must  prove  that 
the  account  was  made  or  that  the  items  thereof  are  correct,  or 
that  the  note  was  executed  and  delivered,  and  the  burden  of 
proving  payment  is  upon  the  defendant.  This  must  be  the 
theory  upon  which  those  cases  holding  payment  to  be  a  defense 
base  their  conclusion.  Some  cases  and  excerpts  therefrom  sup- 
porting this  statement  are  found  in  the  note.^ 


'  Fewster  v.  Goddard,  25  O.  S.  276. 
(Was  an  action  on  a  note ;  plaintiff 
Bet  forth  a  copy  alleging  that  the 
whole  amount  was  due.  Defendant 
answered,  denying  that  anything 
was  due  on  the  note,  and  alleged 
that  he  had  paid  it  in  full.  No  re- 
ply was  filed  to  this  answer.  The 
case,  without  further  pleading,  was 
tried  by  a  jury,  and  on  the  trial  the 
court  ruled  that  the  plaintiff  had 
the  right  to  open  and  close.  The 
plaintiff  gave  the  note  in  evidence, 
and  rested  his  case.  The  defendant 
then  gave  evidence  tending  to  prove 
payment  of  the  note,  and  rested. 
The  Supreme  Court  held:  "In 
an  action  upon  a  promissory  note, 
alleging  tliat  there  is  a  specified 
amount  due  thereon,  from  the  de- 
fendant to  the  plaintiff,  an  answer 
by  the  defendant,  alle^ng  payment 
of  the  note  in  full,  is  an  answer  set- 
ting up  new  matter,  and  must  be 
taken  as  true  in  the  absence  of  any 
reply  thereto.") 

Culvertson  Irrigating  and  Water 
Power  Co.  v.  Cox,  73  N.  W.  Rep.  9 
(Neb.,  1897).  Cox  sued  the  irriga- 
tion company  for  a  balance  due  him 
on  a  contract  for  labor  performed 
by  bim  in  constructing  a  ditch  for 
said  irrigating  company.  For  a  de- 
fense, the  irrigating  company  al- 
leged that  it  bad  paid  Cox  for  all 
labor  performed  by  him  under  the 
contract  sued  on.  There  was  no 
reply  to  this  answer. 


Ragan,  J.,  said:  '*  Payment  is  a 
matter  of  defense,  which,  to  be 
available,  the  defendant  is  required 
to  set  up  in  his  answer.  Live  Stock 
Co.  v.  May,  51  Neb.  474,  71  N.  W. 
67.  In  Sharpless  v.  Giffen,  47  Neb. 
146, 66  N.  W.  285,  it  was  held  that,  in 
an  action  on  a  promissory  note, 
want  of  consideration  was  new  mat- 
ter, which  must  be  specially 
pleaded,  and  was  not  available  as  a 
defense  under  a  general  denial.  We 
think,  therefore,  that,  when  a  peti- 
tion declares  for  money  due  upon  a 
contract,  an  allegation  of  payment 
is  a  material  one,  and  the  defense  of 
payment  is  new  matter,  within  the 
meaning  of  section  134  of  the  Code 
of  Civil  Procedure.  Section  135  of 
the  Code  defines  a  material  allega- 
tion as  one  essential  to  the  claim  or 
defense,  which  could  not  be  stricken 
from  the  pleading  without  leaving 
it  insufficient." 

Where  a  note  was  made  for  the 
amount  of  an  unpaid  subacription 
to  the  capital  stock  of  a  corporation, 
the  payment  of  such  note  to  be 
available  must  be  pleaded  and 
proved  by  the  party  relying  upon 
such  payment.  Wyman  v.  Wil- 
liams, 73  N.  W.  Rep.  285  (Neb., 
1897). 

Under  a  special  plea  of  payment 
of  the  note  of  a  co-partnership  to  a 
bank  by  the  deposit  of  money, 
which  the  bank  received  and  ac- 
cepted in  payment,  evidence  that 
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There  is,  after  all,  too  much  nicety  about  the  controversy. 
There  is  hardly  any  case  where,  inferentially  at  least,  the  question 
of  payment  does  not  arise,  and  some  kind  of  proof  is  offered  by 
plaintiff,  as  an  account  or  note  showing  no  payments  on  their 
face. 

But  whenever  there  is  any  controversy  about  a  question  of 
payment,  there  are  collateral  facts  connected  with  it,  which  do 
not  conoern  plaintiff  in  the  first  instance  so  far  as  concerns  his 
allegations  and  proof;  the  facts  and  circumstances  really  con- 
stitute new  matter  rendering  it  more  logical  to  so  treat  it. 
To  require  plaintiff  in  such  instances  to  make  any  allegation  as 
to  non-payment  would  violate  another  rule  that  he  shall  not 
anticipate  a  defense.^  For  instance,  payment  by  way  of  a  sale  or 
transfer  of  goods,  or  where  payment  is  made  by  the  debtor,  to  an 
agent  or  factor,  or  where  a  note,^  or  a  check,^  or  tliat  a  draft  pay- 
able at  a  future  day  has  been  taken  as  payment.'* 

The  manner  in  which  payment  shall  be  alleged  will  of  necessity 
depend  upon  the  facts.  If  goods  or  services  rendered  constitutes 
the  payment,  this  must  be  set  up,  with  the  averment  that  they 
were  taken  as  payment.^  In  many  cases  a  general  allegation  of 
payment  will  be  sufficient.® 

See.  75-2.    Contributory  negligenee  when  new  matter. 

— Whether  or  not  facts  showing  that  plaintiff  was  guilty  of  con- 


the  bank  accepted  in  payment  the 
individual  note  of  one  of  the  mem- 
bers of  the  firm  is  inadmissible. 

Bank  v.  Strait,  73  N.  W.  Rep.  645 
(Minn.,  1898).  (Mitchell,  J.,  in  this 
case  eaid:  ''It  is  urged  that  the 
allegation  of  non-payment  in  the 
complaint  and  the  general  denial 
in  the  answer  formed  a  complete 
issue  on  the  question  of  payment, 
irrespective  of  the  special  plea. 
There  are  some  cases  which  seem  to 
so  hold,  but  such  a  rule  is  both 
illogical  and  contrary  to  the  spirit 
and  purpose  of  the  code  system  of 
pleading.  Payment  is  a  matter  of 
defense,  and  the  allegation  of  non- 
payment in  the  complaint  was 
unnecessary.  A  denial,  either  gen- 
eral or  special,  puts  in  issue  only 
the  nuiterial  allegations  of  the  com- 
plaint; that  is,    those  which    the 


plaintiff  is  required  to  prove  in. 
order  to  establish  his  cause  of  action. 
Moreover,  we  think  that,  under  any 
view  of  the  law,  the  general  denial 
must  be  held  to  be  limited  and 
qualified  by  the  facts  alleged  in  the 
special  plea.") 

''Defendant  can  not  prove  pay- 
ment under  answer  denying  any 
payment  as  well  as  liability  on  the 
note."  Eldridge  v.  Husted,  49  N. 
Y.  8.  1019  (City  Ct.  N.  Y.,  1898). 

*  AnUf  sec.  65-2.  Wilkins  v.  Moore, 
20  Kan.  538,  although  this  is  ques- 
tioned.   Phillips  PI.,  sec.  349. 

^'Hoogland  v.  Wight,?  Bobw.  394. 
3  Bradford  v.  Fox,  16  Abb.  Pr.  51. 

*  Albany  Ins.  Co.  v.  Devendorf, 
43  Barb.  444. 

sCorbett  v.  Hughes,  75  Iowa,  281. 
^Johnson  v.  Breedlove,  104  Ind« 
521.    See  Maxwell  Pig.  497. 
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tributory  negligence  barring  recovery,  is  new  matter  to  be 
pleaded,  or  whether  evidence  in  proof  thereof  may  be  shown 
under  a  general  denial,  depends  upon  one  or  two  considerations. 
There  ought  not  to  be  much  controversy  over  the  question^ 
although  there  has  been  considerable.  In  ten  states  it  is  held 
that  plaintiff  must  prove  freedom  from  contributory  negligence, 
and  of  course  he  must  allege  that  he  was  without  fault,  and  under 
such  a  rule,  that  being  one  of  the  facts  which  the  plaintiff  must 
allege  and  prove,  facts  showing  contributory  negligence  are  not 
new  matter  but  may  be  shown  under  a  denial.*  In  thirty-two 
other  states  the  burden  of  proving  contributory  negligence  rests 
upon  the  defendant,  who  must  plead  and  prove  contributory 
negligence  on  the  part  of  the  plaintiff.'^ 

It  was  stated  in  substance  in  the  first  edition  of  this  work,^ 
and  there  seems  to  be  no  good  reason  to  recede  therefrom,  as  it 
appears  to  be  well  supported  and  logically  correct,  that  the 
plaintiff  need  not  allege  freedom  from  contributory  negligence, 
because  it  is  matter  of  defense  to  be  specially  pleaded,  but  that 
the  rule  is  confined  to  cases  where  the  relation  of  the  parties  do 
not  require  or  impose  any  duty  upon  the  person  injured  toward 
the  one  causing  the  injury,  except  to  use  ordinary  care  to  avoid 
the  injury.  The  exercise  of  ordinary  care  is  presumed,  and  need 
not,  as  a  general  rule,  be  afiimatively  alleged.*  But  there  are 
certain  relations  in  which  parties  may  be  placed,  requiring  certain 
knowledge,  obligations  of  duty,  or  the  assumption  of  certain  risks, 
so  that  this  ordinary  rule  of  presumption  which  we  have  spoken 
of  can  not  follow  them.  Again,  parties  complaining  may,  by  the 
facts  which  they  allege,  place  themselves  in  such  a  position  as 
will  demand  of  them  an  exercise  of  a  certain  amount  of  care  out  of 
the  ordinary,  so  that  from  their  own  statement  there  may  be  an 
inference  of  negligence  on  their  part  which  they  must  negative 
and  disprove.  It  is  believed,  therefore,  that  in  all  actions  by  a 
servant  against  his  master,  or  an  agent  against  his  principal,  or 
where  the  statement  by  one  outside  of  these  relationships  raises 
an  inference  of  contributory  negligence,  the  plaintiff  must  allege 
and  prove  that  he  was  without  fault.  In  such  cases,  therefore, 
contributory  negligence  may  be  shown  under  a  denial.  In  all 
other  cases  it  is  new  matter  to  be  alleged.  This  seems  the  logical 
solution  of  the  question,  and  as  we  shall  now  show  is  supported 
by  authority.  The  Mad  Biver  and  Lake  Erie  R.  R.  Co.  v  Barber 
(5  O.  S.  641)   is  a  leading  case.     It  was  an  action  by  a  conductor 

'  Sherman  and  Redfield  Neg.,  sec.         ^  Sec.  915,  post, 
107.  *  Sec.  015,  posty  and  cases. 

»S.  &  R.  on  Neg.,  sec.  lOS,  113. 
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against  a  railroad  company  for  an  injury  resulting  from  the  insuf- 
ficiency of  cars,  or  defects  of  machinery.  "  In  such  action  (the 
Court  hold)  the  plaintiff,  in  order  to  lay  a  sufficient  foundation 
for  a  recovery  and  judgment,  must  aver  or  show  in  his  petition, 
in  addition  to  the  allegation  that  he  had  not  a  knowledge  of  the 
insufSciency  or  defects  which  were  the  alleged  cause  of  the  injury, 
that  he  exercised  due  care  and  diligence  in  the  use  and  examina- 
tion or  inspection  of  the  cars,  etc.  It  is  the  duty  of  a  railway 
company  to  furnish  the  necessary  and  proper  number  of  hands 
for  the  safe  management  of  its  trains ;  and  for  a  delinquency  in 
this  particular,  the  conductor  of  a  train  has  a  right  to  decline  his 
charge,  or  refuse  to  run  the  train.  But  where  he  takes  the  charge, 
and  runs  his  train  for  a  length  of  time,  without  a  sufficient  num- 
ber of  hands,  he  voluntarily  assumes  the  risk,  and  waives  the 
obligation  of  the  company  in  this  respect,  as  to  himself,  etc." 

*'  If  the  plaintiff  in  the  averments  of  his  petition  necessary  to 
state  his  cause  of  action,  by  reason  of  his  relation  to  the  defend- 
ant as  agent,  employe  or  otherwise,  suggests  the  implication  of 
negligence  on  his  part,  that  implication  must  be  negatived  by  an 
allegation  that  he  was  without  fault." ^  So  where  the  "circum- 
stances and  character  of  the  injury  complained  of  *  *  *  are 
such  as  necessarily  devolve  carefulness  upon  the  plaintiff,  and  the 
evidence  given  by  him  (or  the  allegations  in  the  first  instance)  dis- 
close a  case  which  fairly  puts  in  question  the  due  exercise  of  care 
on  his  part,"  this  rule  of  presumption  can  not  apply,  for  the  plain- 
tiff is  "  exposed  to  a  suspicion  of  negligence."^  So  in  other  cases 
than  those  of  employes  or  agents  where  the  facts  alleged  raise 
a  presumption  of  negligence  on  the  part  of  the  plaintiff,  he  must 
negative  that  presumption. ^  We  arrive  at  the  conclusion,  there- 
fore, that  in  all  cases  wherein  we  have  shown  it  to  be  necessary 
for  the  plaintiff  to  allege  and  prove  want  of  contributory  negli- 
gence, facts  showing  contributory  negligence  are  not  new  matter, 
but  may  be  shown  under  a  denial.  In  eases  where  it  is  not  so 
necessary  for  the  plaintiff  to  aver  want  of  contributory  negli- 
gence, then  it  is  new  matter  and  must  be  pleaded.* 

Sec.  76.  Joint  answer. — An  answer  by  one  of  several  de- 
fendants sued  jointly,  setting  up  a  defense  common  to  all,  will 
inure  to  the  benefit  of  all.* 

'Street  R.  R.  Co.  v.  Nolthenius  ^See  Magee  v.  RaMroad  Co.,  78 

40  O.  S.  380  (a  leading  case).^  Cal.  430 ;  12  Am.  St.  m  and  note. 

•Robinson  v.  Gary,  28  O.'s.  2oO;  s Miller  v.  Longacro,  26  O.  S.  21)1; 

B.  &  O.  R.  R.  Co.  V.  Whitaker,  35  Slevin  v.  Reynolds,  1    Handy,  37; 

O.  S,  627.  Sprague  v.  Childs,  16  0.  8. 107. 

3  Street  R.  R.  Co.  v.  Nolthenius, 
40  0.  S.  380,  and  cases  cited. 
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Sec.  7  7.    Answer  of  guardian  and  attorney.— A  guardian 

of  an  infant,  or  of  a  person  of  unsound  mind,  or  an  attorney  for 
a  person  in  prison,  shall  deny  in  the  answer  all  material  allega- 
tions of  the  petition  prejudicial  to  such  defendant:^  The  guard- 
ian must  bring  the  rights  of  his  ward  properly  before  the  court 
by  a  denial  or  otherwise.^  An  answer  alleging  ignorance  of  the 
matters  in  the  petition,  praying  to  have  the  rights  of  the  infant 
protected,  is  in  effect  a  general  denial.'  And  even  though  a 
guardian  does  not  expressly  deny  the  allegations  made  by  plain- 
tiff, a  judgment  will  not  be  disturbed  if  it  appears  from  the  record 
that  the  court  treated  it  as  a  denial.** 

Sec*  78.  Several  defenses. — A  defendant  is  permitted  un- 
der the  code  to  set  up  as  many  grounds  of  defense,  counter-claim 
and  set-off,  whether  legal  or  equitable,  as  he  may  have,  so  long  as 
they  are  consistent  with  each  other ;  those  not  set  up  are  waived.^ 
There  is  no  provision  requiring  the  defenses  to  be  technically 
consistent  with  each  other,  except  that  they  must  be  verified,  and 
two  inconsistent  defenses  can  not  be  verified.*  In  New  York  a 
defendant  may  set  up  as  many  defenses  as  he  may  have,  whether 
consistent  or  not.^ 

It  is  not  consistent  with  the  spirit  and  intention  of  the  code 
that  a  party  having  two  good  defenses,  and  not  knowing  which 
of  the  two  in  fact  or  in  law  is  his  true  one,  shall,  at  his  peril,  be 
compelled  to  elect  in  advance  on  which  he  will  rely,  to  the  ex- 
clusion of  the  other.  When  from  the  nature  of  the  case  it  is 
uncertain  which  of  the  two  grounds  of  defense  is  the  proper  one, 
it  is  competent  to  set  them  both  up  if  the  answer  can  be  sworn 
to  without  falsifying  the  one  or  the  other.^  In  a  suit  upon  a  note 
the  defendant  may  deny  its  execution,  or,  if  the  signature  to 
the  note  is  genuine,  that  it  was  fraudulently  obtained;^  or  the 
defendant  may  deny  its    execution  and  also  claim  that  there 


*  O.  Code,  sec.  5078. 

=  Long  V.  Mulford,  17  0.  S.  484. 

3  Wood  V.  Butler,  23  0.  S.  520. 

^Randall  v.  Turaer,  17  O.  S.  262. 

5  0.  Code,  sec.  5071 ;  Bank  v.  Clos- 
flon,  29  O.  S.  81 ;  Witte  v.  Lockwood, 
39  O.  S.  141  and  cases  cited ;  McKins- 
ter  V.  Hitchcock,  19  Neb.  105.  See 
antCy  sec.  21 ;  Pavey  v.  Pavey  30  O.  S. 
600 ;  Richardson  v.  Bates,  8  O.S.  264 ; 
Judy  v.  Louderman,  48  O.  S.  572.  A 
defense  is  not  necessarily  waived  by 


settiug  up  other  defenses  inconsist- 
ent therewith.  Insurance  Co.  v. 
Frick,  29  0.  S.  466. 

*  Bank  v.  Closson,  29  0.  S.  78. 

7  Society  Italiana  v.  Sulzer,  138  N. 
Y.  408;  Bruce  v.  Burr,  67  N.Y.237; 
Goodwin  v.  Wertheimer,  99  N.  Y. 
149. 

®  O.  Code,  sec.  5071 ;  Bank  v.  Clos- 
son, 2^)  0.  S.  81. 

9  Bank  v.  Closson,  29  O.  8.  78. 
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was  no  consideration  therefor;^  or  he  may  aver  want  of  con- 
sideration in  that  it  was  made  upon  false  representations,  and 
also  ask  recoupment  of  damages.^  In  an  action  of  ejectment  a 
plea  of  not  guilty  and  a  disclaimer  are  inconsistent,  the  former 
being  an  admission  of  possession,  putting  the  question  of  title  in 
issue,  while  the  latter  admits  title  but  denies  possession.^  Each 
defense  must  be  complete  in  itself,*  although  to  avoid  repetition, 
allegations  in  one  defense  or  count  may  be  incorporated  into  an- 
other by  proper  reference.^  Two  or  more  defenses  must  be  sepa- 
rately stated  and  numbered  as  is  required  in  two  or  more  causes 
of  action,^  though  it  will  be  a  sufficient  compliance  with  the  rule 
if  separated  into  paragraphs  and  not  numbered.^ 

Sec.  79.    Answer  and  cross-petition.— When  a  defendant 

demands  affirmative  relief,  the  pleading  filed  by  him  is  termed 
an  answer  and  cross-petition.®  A  defendant  may  admit  the 
claim  set  up  in  the  petition,  and  join  in  the  relief  there  sought 
by  way  of  cross-petition.  Only  those  allegations  controverted 
should  be  denied.  Hence,  to  enable  a  defendant  to  claim  relief 
by  way  of  cross-petition,  it  is  not  essential  that  he  deny  the 
allegations  of  the  petition.^  An  answer  will  be  treated  as  a 
cross-petition,  and  the  proper  relief  granted,  though  not  so  de- 
nominated, if  the  necessary  facts  to  warrant  the  same  are  set 
forth. ^^  Only  such  relief  can  be  prayed  for  as  relates  to  the  mat- 
ters contained  in  the  petition ;  ^^  so  that  a  defendant  can  not 
bring  in  a  controversy  with  a  third  person  not  connected  with  the 
case,^2  but  may  against  other  defendants  in  the  same  petition.^* 
The  real  party  in  interest  may  intervene  by  way  of  cross-peti- 
tion as  against  an  apparent  party  or  owner,  and  obtain  the  nec- 
essary relief. ^^  The  plaintiff  in  the  case  becomes  a  defendant  to 

*  Pavey  V.  Pavey,  30  0.  S.  600.  See         sSee  sec.  20,  ante;  Hammond  v. 

Nelson  v.  Brodhack,  44  Mo.  596;  Earle,  58  How.  Pr.  426. 
Bell  v.  Brown,  22  Cal.  671;  Hopper         •See  antej  sec.  20;   O.  Code,  sec. 

V.  Hopper,  1 1  Paige,  46 ;  Springer  v.  5071 . 

Dwyer,  60N.Y.  19;  Buhler vl  Went-         ?  Mundy  v.  Wight,  26  Kan.  173.. 
worth,  17  Barb.  649 ;  Mott  v.  Bur-         «  0.  Code,  sec.  5059. 
nett,  2  E.  D.  Smith,  50;  Weston  y.         »  Bradford  v.   Andrews,  20  O.  S, 

Lumley,  33  Ind.  486 ;  Derby  v.  Gal-  208. 

lup,  5  Minn.  1 19.  Contra,  Barnes  v.  '**  Klonne  v.  Bradstreet,  7.0.  S.  322. 
Scott,  11  S.  Rep.  48  (Fla.,  1892).  "  0.    Code,  sec.   5071 ;  Brown  v. 

'Springer  v.  Dwyer,  50  N.  Y.  19.  Kuhn,  40  0.  S.  485. 

5 Torrey  v.  Forbes,  94  Ala.  135 ;  10         "  Bartlett  v.  Patterson,  10  W.  L.  B. 

S.  Rep.  320  (1891).  367. 

<Reid  V.  Huston,  65   Ind.  173;         »3  0.  Code,  sec.  5071. 
Bank  v.  Green,  33  la.  140  '^Osborn  v.  McClelland,  43  O.  S. 

284. 
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the  cross-petition,  and  is  entitled  to  the  same  period  in  which  to 
reply  as  is  allowed  a  defendant,  to  wit,  the  third  Saturday  after 
the  cross-petition  is  filed.^  It  is  not  necessary  to  issue  a  sum- 
mons for  a  person  already  in  court  upon  the  filing  of  a  cross- 
petition.^  But  the  rule  is  otherwise  where  a  personal  judgment 
is  sought  by  way  of  cross-petition  when  the  defendant  filing  the 
same  is  in  default  for  answer.  Summons  is  necessary  in  such 
cases.^  The  code  of  civil  procedure  proceeds  upon  liberal  prin- 
ciples in  the  administration  of  justice.  Its  provisions  taken  to- 
gether demonstrate  a  purpose  to  broaden  the  practice  so  as  to 
furnish  relief  in  accordance  with  the  principles  of  equity  em- 
braced in  the  combined  system.  In  the  equitable  system  the 
claims  and  rights  of  all  parties  before  it  respecting  the  subject- 
matter  of  an  action  were  adjusted  and  settled  in  one  action  so 
far  as  possible.  This  is  the  purpose  of  the  provisions  of  the  code 
considered  in  this  section.*  There  is  nothing  in  the  code,  when 
considered  as  an  entirety,  that  narrows  the  former  power  of  a 
court  of  equity  to  fully  adjudicate  every  question  legitimately 
arising  between  the  parties  before  it  respecting  the  subject  of  the 
action.  A  defendant  in  an  action  seeking  a  distribution  of  the 
assets  of  an  insolvent  corporation  may  file  an  answer  and  cross- 
petition  disclosing  assets  of  the  corporation  in  addition  to  those 
set  forth  in  the  petition,  and  join  a  cause  of  action  for  money 
due  by  a  stockholder  to  the  corporation,  with  a  cause  of  action 
against  all  of  the  stockholders  for  their  stockholders'  liability. 
In  an  action  in  which  a  receiver  is  appointed  to  wind  up  the 
affairs  of  a  corporation,  a  defendant  may  by  cross-petition  seek 
the  enforcement  of  the  statutory  liability  of  the  stockholders.^ 

SeG.  79-1.    Cross-petition  against  co-defendant.— The 

code  permits  a  defendant  to  demand  afiirmative  relief  touching 
the  matters  in  question  against  the  plaintiff,  or  against  other  de- 
fendants in  the  same  action.^  But  the  cause  of  action  which 
one  defendant  may  set  up  against  his  co-defendant  must  be  one 
arising  out  of,  or  having  some  reference  to,  the  subject  of  the 
original  action."^ 

"^  Kummel  v.  Pratt,  40  O.  8.  344.  *  R.  S.  sees.  5071,  5311. 

-•Brown  v.  Kuhn,  40  O.  S.  485.         « Peter  v.  F.  F.  <&  M.  Co.,  53  O.  S. 

Not  necessary  in  divorce  proceed-  534. 
inge.    Young  v.  Young,  9  W.  L.  B.         *  0.  Code,  sec.  5071. 
24.  7  Bank  v.  Davidson,  72  N.  W.  Rep. 

3  Thatcher  v.  Dickinson,  3  O.  C.  C.  129  (Minn.,  1897).     Bliss  Pig.,  sec. 

144.  390 ;  Brown  v.  Kuhn,  40  0. 8. 485. 
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See.  79-2«    Cross-petition  must  be  complete  in  itself.— 

A  cro68*petition  must  be  governed  by  the  same  principles  of  law 
and  rules  of  practice  as  is  the  petition  by  plaintiff.    When  a  de- 
fendant files  a  cross-petition  seeking  affirmative  relief,  he  becomes 
the  plaintiff  as  to  the  matter  therein  contained,  and  the  plaintiff 
in  the  action  becomes  the  defendant  in  the  cross-petition.^    It 
must,  therefore,  like  the  petition  of  plaintiff,  state  facts  sufficient 
to  entitle  the  defendant  to  some  affirmative  relief,  and  it  can  not, 
according  to  some  authority,  refer  to,  rely  upon,  or  be  aided  by 
the  allegations  of  the  petition  or  other  facts  for  a  part  of  the  facts'^ 
necessary  to  constitute  a  cause  of  action.^    But  in  Ohio  it  is  heldv 
that  a  defendant  may  adopt  in  his  answer  and  cross-petition  such 
averments  from  the  petition  in  the  case  as  he  chooses  without 
repeating  them,  and  when  he  does  so  adopt  them,  they  are  tobe* 
deemed  a  part  of  his  cross-petition,  entitling  him  to  the  same^ 
relief  as  if  he  had  re-stated  them ;  and  that  after  the  filing  of 
Buch  cross-petition  the  plaintiff  can  not  dismiss  the  action  as  to 
8uch  defendant  without  the  latter's  consent,  but  that  the  defend- 
ant may  in  such  case  proceed  in  the  action  in  all  respects  as  if  he 
was  the  plaintiff  therein.^ 

Sec.  80.    Counter-claim— Defined— Nature  of.— We  have 

seen  that  the  new  matter  which  a  defendant  may  set  up  in  his 
answer  may  consist  of  matter  constituting  a  counter-claim ;  ^ 
and  that  a  defendant  may  set  up  as  many  defenses  as  he  may 
have,  whether  made  up  of  new  matter,  counter-claim  or  set-off,^ 
and  claim  such  relief  touching  the  matters  in  question  in  the 
petition  against  the  plaintiff.^  He  may  state  facts  which  may  be 
both  a  defense  and  a  counter-claim,  in  which  case  the  two  should 
be  stated  separately  and  numbered.*^  A  counter-claim  which  a 
defendant  is  permitted  under  the  code  to  set  up  by  way  of  defense 
must  be  a  complete,  independent  cause  of  action,  legal  or  equit- 
able, other  than  set-off,  existing  in  favor  of  a  defendant  against  a 
plaintiff,  between  whom  a  several  judgment  might  be  had  in  the 
action,^  or  one  of  which  the  court  in  which  the  action  is  pending 
would  have  jurisdiction  in  a  separate  case.^    Before  final  sub- 

'  Ewing  V.  Patterson,  36  Ind.  320.         s  Ante,  sec.  78;  O.  Code,  sec.  5071. 

•Campbell  v.  Routt,  42  Ind.  41C;         *0.  Code,  see.  5071. 
Conger  v.  Miller,  104  Ind.  592 ;  Mas-         ?  Lancaster,  ete.,  Mfg.  Co.  v.  Col- 
ters v.  Beckett,  83  Ind.  595;  Leach  gate,  12  O.  S.  344. 
Y.  Rains,  48  N.  W.  Rep.  ^58  (Ind.,         "0.  Code,  sec.  5072;  HaU  v.  But- 
1897).  ler,  6  0.  S.  207;  Mogle  v.  Black,  5 

3  Brinkerhoff  v.  Smith,  67  O.  S.  0.  C.  C.  52. 
610.  9  Cregin  v.  Lovell,  88  N.  Y.  258. 

^AnUj  eec.  75;  O.  Code,  sec.  5071. 
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mission  of  the  cause  the  court  may  upon  motion  allow  the 
counter-claim  to  be  withdrawn,  and  the  same  may  become  the 
subject  of  another  action.^  If  an  independent  action  has  already 
been  instituted  thereon,  the  court  may  refuse  to  consider  it.'*^  It 
must  arise  out  of  the  contract  or  transaction  set  forth  in  the 
petition,  or  be  connected  with  the  subject  of  the  action .^  It  must 
have  some  direct  connection  with  the  transaction  sued  on*  The 
words  "subject  of  the  action"  are  construed  to  mean  the  ques- 
tions in  dispute  between  plaintiff  and  defendant,  or  the  facts  con- 
stituting plaintiff's  cause  of  action.^  It  is  synonymous  with  the 
term  "  cause  of  action/'^ 

Sec.  81.  Counter-claim— How  pleaded.— An  answer  set- 
ting up  a  counter-claim  must  contain  facts  which  constitute  a 
cause  of  action  in  itself,  in  such  a  manner  as  to  entitle  the  de- 
fendant to  a  judgment  or  decree  in  a  separate  action,^  and  with 
the  same  distinctness  and  certainty  as  if  in  a  petition.^  The 
usual  way  is  to  designate  it  as  a  counter-claim  and  ask  fof  affirm- 
ative relief.^  The  same  rules  of  pleading  are  applicable  as  in 
stating  any  cause  of  action.  A  defect  in  a  counter-claim  must  be 
reached  by  a  demurrer  or  motion  to  make  definite  and  certain.  ^° 
If  it  appears  that  other  new  parties  are  necessary  to  a  final  de- 
cision upon  a  counter-claim,  they  may  be  made  by  permission  of 
court,  or  the  counter-claim  may  be  dismissed  and  made  the  sub- 
ject of  a  separate  action.^^ 

Sec.  82.    Counter-claim— When  may  be  set  up— Judicial 

expositions. — As  against  a  note  for  goods  sold,  a  defendant 
may  set  up,  by  way  of  counter-claim,  a  breach  of  contract  of  sale 
or  fraudulent  representations,^^  or  failure  of  consideration.^^  If 
delivery  of  goods  and  payment  appear  to  have  been  concurrent 
conditions,  the  answer  will  be  ineffectual  as  showing  a  counter- 
claim unless  it  avers  an  offer  or  readiness  to  pay.^*  An  overpay- 
ment of  a  note  may  be  set  up  as  a  counter-claim  against  an  action 


*  0.  Code,  sec.  5089. 

'Becroft  v.  Doasman,  2  W.  L.  B. 
110. 
3  0.  Code,  sec.  5072. 

*  Brothers  v.  Mason,  2  C.  S.  C.  R. 
66;  Roots  v.  Nye,  2  Handy,  229. 
See  Evans  v.  Hall,  1  Handy,  434-7 ; 
Marthena  v.  Dudley,  1  W.  L.  B.  302. 

5  Chamboret  v.  Same,  41  How.  Pr. 
125.    See  Bliss'  Code  Pldg.,  sec.  373. 

*  Borst  v,  Corey,  15  N.  Y,  509. 


7  Hill  v.  Butler,  6  O.  S.  207 ;  Cregin 
V.  Lovell,  88  N.  Y.  258. 

^Dale  V.  Hunneman,  12  Neb. 
221-5. 

9  Bliss'  Code  Pldg.,  sec,  367 ;  Bates 
V.  Rosekrans,  37  N.  Y.  409. 

"  Fittretch  v.  McKay,  47  N.  Y.  426. 

"  O.  Code,  see.  5074. 

"Timmona  v.  Dunn,  4  O.  S.  681 ; 
Upton  V.  Julian,  7  0.  S.  95. 

*3  Holzworth  V.  Koch,  26  O.  S.  33. 

»♦  Chambers  v.Frazier,  29  O.  S.  362 
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thereon.^  A  creditor  of  a  mortgagor  of  personalty  may  be  made 
a  party  defendant  to  an  action  by  the  mortgagee  and  enforce  his 
right  to  relief  by  way  of  counter-claim.^  As  against  a  foreclosure 
of  a  mortgage  the  mortgagor  may  set  up  a  claim  for  damages 
arising  from  fraud  of  the  mortgagee  in  selling  the  premises  to  the 
mortgagor;^  or  in  case  of  a  sale  of  business  and  good- will  as 
against  a  mortgage  securing  the  purchase-money,  he  may  set  up 
a  breach  of  contract;**  or  the  mortgagor  may  set  up  a  counter- 
claim for  damages  for  misrepresentations  as  to  the  premises,^  or 
for  an  unpaid  assessment  due  at  the  date  of  sale.^  A  tenant  may 
claim  damages  for  a  breach  of  a  lease  in  an  action  by  the  lessor 
for  rent/  but  not  wrongful  acts  of  landlord,  as  trespass  or  negli- 
gence,^ or  that  the  premises  were  rendered  uninhabitable  by 
reason  of  noise.*  Damages  for  failure  on  the  part  of  the  landlord 
to  build  a  fence  according  to  contract,^^  or  breach  of  covenant  to 
make  repairs,^^  may  be  set  up  as  a  counter-claim  against  rent.  A 
vendee  may  set  up  as  a  counter-claim  against  the  vendor  of 
realty  a  claim  for  damages  sustained  by  reason  of  false  representa- 
tions,^^  or  for  any  breach  of  covenants  of  warranty,^^  though  a 
defect  in  title  is  not  available  as  a  counter-claim  as  against  pur- 
chase-money, unless  there  has  been  an  eviction.^'*  An  incum- 
brance may  be  set  up  even  against  a  transferee  of  a  note  without 
indorsement.^  As  against  an  action  for  the  purchase  price  of 
goods  sold,  a  defendant  may  claim  damages  arising  from  fraud  or 
breach  of  warranty  ,i^  as  for  a  defect  of  quality  or  quantity .^^  In 
an  action  to  recover  damages  for  a  tort  the  defendant  may  counter- 
claim for  damages  for  a  tort  committed  by  plaintiff  arising  out  of 
or  connected  with  the  cause  of  action  set  forth  in  the  petition. ^^ 

Sec.  88.    Trial  on  eounter-clalm.— A  defendant  who  has 

properly  set  up  a  counter-claim  has  the  right  to  have  the  same 

'  West  v.  Meddock,  16  0.  S.  418.  "  Mulvey  v.  King,  39  0.  S.  491. 

» Morgan  v.  Spangler,  20  O.  S.  38.  '^  Gest  v.  Kenner,  2  Handy,  86. 

3  Allen  v.  Shackleton,  15  O.  S.  145.  '^  Picket  v.  Picket,  6  O.  S.  625.  See 

*  Burckhardt   v.    Burckhardt,  3()  chapter  on  Deeds,  sec.  477. 

O.  S.  261.  »5  Kyle  v.  Thompson,  11  O.  S.  616, 

5  Pierce  v.  Tierch,  40  O.  S.  168.  »«  Dounce  v.Dow,  57  N.  Y.  16 ;  Day- 

*  Craig  V.  Heis,  30  O.  S.  550.  ton  v.  Hooglund,  39  O.  8.  671 ;  TJp- 
7  CJook   V.  Soule,  56  N.  Y.  420 ;  ton  v.  Julian,  7  0.  S.  95 ;  Moore  v. 

Black  V.  Ebner,  54  Ind.  544 ;  Meyer  Woodside,  26  0.  S.  537. 

.  Burns,  35  N.  Y.  269.  '7  Moore  v.  Woodside,  26  O.  S.  637. 

^Edgerton  v.  Page,  20  N.  Y.  281.  '^Mogle  v.  Black,  5  O.  C.  0.  61; 

9  Boreel  v.  Lawton,  90  N.  Y.  293.  Swan's  PI.  and  Pr.,  259  n,  a;  Barholt 

"  Hay  V.  Short,  49  Mo.  139.  v.  Wright,  45  0.  S.  181. 

"  Cook  V.  Soule,'46  How.  Pr.  340 ; 
Block  V.  Ebner,  54  Ind.  544 
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tried,  even  though  the  plaintiff  may  have  dismissed  his  action  or 
failed  to  appear.^  This  right  only  exists,  however,  where  the 
allegations  in  the  answer  are  such  as  entitle  the  defendant  to 
affirmative  relief.^  But  a  plaintiff  in  such  case  can  not  dismiss 
the  action  so  as  to  defeat  the  right  of  the  defendant  to  have  his 
counter-claim  so  tried.^  And  where  the  counter-claim,  being 
within  the  original  jurisdiction  of  the  court,  is  tried  without 
objection,  the  plaintiff  is  considered  to  have  waived  his  right 
to  raise  the  question  whether  the  cross-demand  is  a  proper 
subject  of  counter-claim.^ 

See.  84.  Set-off. — Falling  under  the  head  of  new  matter 
which  a  defendant  is  permitted  to  set  up  as  a  defense  is  set-off, 
which  may  be  defined  as  a  cross-demand  not  arising  out  of  the 
transaction  set  forth  in  the  petition,  nor  connected  with  the  sub- 
ject of  the  action.  It  must  be  a  cause  of  action  arising  upon 
contract,  and  can  be  pleaded  only  in  an  action  founded  on  con- 
tract.^ The  right  of  set-off  is  purely  statutory,®  and  under  some 
codes  it  is  embraced  in  counter-claims.^  It  exists  only  when 
there  is  a  cross-demand  between  the  same  parties  at  the  same 
time,  and  on  which  an  action  might  be  maintained  at  the  same 
time  by  either  party.*  It  may  be  claimed  against  an  equitable 
owner  of  the  demand  in  suit,*  and  is  governed  by  the  law  of  the 
place  where  the  action  is  brought.^®  The  intention  of  the  code 
was  to  preserve  the  right  of  set-off  as  against  an  assignment  of  a 
demand,^^  so  that  a  party  may  recover  a  set-off  by  virtue  of  an 
assignment.^^  But  this  is  not  true  of  an  assignment  of  a  non- 
negotiable  contract  before  due.^^  It  may  also  be  asserted  as 
against  a  receiver  of  an  insolvent  corporation.^*    If  a  new  party 

,  be  necessary  to  a  final  decision  upon  a  set-off,  such  new  party 

I  may  be  brought  in.^^ 

Sec.  85.  What  subject  of  set-off.~In  an  answer  founded 
on  contract  a  defendant  may  claim  as  set-off  any  cause  of  action 
he  may  have  against  the  plaintiff,  arising  upon  contract,  whether 


«R.  S.,  sec.  5315. 

"Bank  v.  Weyand,  30 0.  S.  126. 

3  Wiswell  V.  Church,  14  O.  S.  31 

*  Fitzgerald  v.  Cross,  30  0.  S.  444. 
See  Ashley  v.  Marshall,  29  N. Y.  494 ; 
Vann  v.  Rouse,  94  N.  Y.  401. 

5  O.  Code,  sec.  5075 ;  Swan's  Pldg., 
p.  263 ;  Ernst  v.  Kunkle,  5  O.  S.  521. 
^  Ross  V.  Johnson,  1  Handy,  388. 
7  Boone's  Pldg.,  sec.  85. 

*  Whims  V.  Grove,  1  0.  C.  C.  98; 


Robs  v.  Johnson,  1  Handy,  388. 
Damages  against  assignee  must 
exist  at  the  time.  Heister  v.  Ins. 
Co.,  6  Am.  L.  Rec.  238. 

9  Miller  v.  Florer,  15  0.  S.  148. 

«  Bank  v.  Hemingray,  31  O.  S.  168. 

"  Ross  v.  Johnson,  1  Handy,  388. 

"  O.  Code,  sec.  4993. 

'3  Fuller  v.  Steiglitz,  27  O.  S.  355. 

'^Hade  v.  McVay,  31  0.  S.  231. 

»5  O.  Code,  sec.  5076. 


§85.] 


ANSWER,  COUNTER-CLAIM  AND  SET-OFF. 


199 


it  be  a  liquidated  demand  or  for  unliquidated  damages.^  Ord/^ 
narily,  separate  and  joint  claims  can  not  be  set  off  against  eack 
other,  but  a  natural  equity  in  favor  of  such  set-off  will  be  pro- 
tected.^ And  in  an  action  on  a  separate  note  a  defendant  may 
set  off  an  overdue  joint  note  made  by  plaintiff  and  another 
where  both  are  insolvent.^  A  set-off  may  be  pleaded  against  an 
administrator  if  against  the  estate,^  but  not  by  one  who  has 
property  belonging  to  the  estate  when  sued  therefor.^  A  defend- 
ant may  claim  as  a  set-off  an  individual  claim  against  a  surviv- 
ing partner  to  whom  an  account  has  been  assigned  by  his  part- 
ner;^ and  so  with  a  debt  due  from  a  firm  as  against  a  suit  by  a 
surviving  partner  on  a  partnership  contract.^  But  where  only 
one  member  of  a  firm  is  served  in  a  suit  against  a  firm,  a  claim 
held  by  liim  individually  can  not  be  set  off  against  the  plaintiff.^ 
A  stockholder  can  not  offset  a  sum  of  money  by  him  paid  on  a 
judgment  rendered  against  the  corporation  against  a  note  given 
by  him  for  stock.^  An  indorser  of  a  note  can  not  set  off  his  lia- 
bility against  the  maker, ^^  nor  is  a  note  assigned  after  maturity 
the  subject  of  set-off  against  the  assignor.^  In  an  action  on  a 
joint  debt  against  principal  and  surety  a  demand  due  from  plain- 
tiff to  the  principal  may  be  set  off.  ^^  ^  claim  on  which  the  orig- 
inal action  was  founded  can  not  be  set  off  in  an  action  on  a  resti- 
tution bond,^  nor  can  a  mayor  set  off  unpaid  costs  appearing  oo 
his  docket  against  an  action  for  fines  by  him  coUected.^^  A  claim 
to  be  allowed  as  a  set-off  must  be  one  which  belonged  to  the  de- 
fendant at  the  time  of  the  commencement  of  the  action  in  which 


*Needham  v.  Pratt,  40  O.  S.  186; 
R.  S.,  sec.  5075;  Stevens  v.  Able,  15 
Kan.  584;  Fuller  v.  Steiglitz,  27  O.S. 
355 ;  Doppler  v.  Cox,  10  Am.  Law 
Rec.  306.  Cf.  McCulloch  v.  Lewis, 
1  Disn.  564 ;  Evens  v.  Hall,  1  Handy, 
434;  Rubber  Co,  v.  Bradford,  8  W. 
L.  B.  35.  A  defendant  can  not 
under  a  plea  of  set-off  for  money  re- 
ceived by  plaintiff  to  the  use  of 
defendant  recover  damages  for 
breach  of  an  express  contract.  Smith 
y.  Machine  Co.,  26  0.  S.  562.  See 
Corbin  v.  Bouve,  1 C.  S.C.  R.  259.  Ae 
to  a  judgment,  see  Freeman  on  Judg- 
ment, sec.  446 ;  O'Brien  v.  Younf;, 
95  N.  Y.  428 ;  May  v.  Culyer,  55  N. 
W.  Rep.  744. 

'Bank  v.  Hemingray,  1  C.  S.  C.  R. 


435;  34  O.  S.  881 ;  Baker  v.  Kinsey, 
41  0.  S.  403 ;  Stanbery  v.  Smythe, 
1 3  0.  S.  495 ;  Miller  v.  Florer,  19  0.  S. 
356. 

3  Baker  v.  Kinsley,  41  0.  S.  403. 

♦  Granger  v.  Granger,  6  O.  36.  See 
O.  Code,  sec.  5077. 

5  McDonald  v.  Black,  20  O.  185. 

^  Beeeley  v.  Crawford,  19  0. 126. 

7  Beach  v.  Hayward,  10  O.  455. 

8  Williama  v.  Pultze,  2  W.  L.  B. 
253. 

9  Bates  V.  Lewis,  3  0.  S.  459. 
Follett  V.  Buyer,  4  0.  S.  586. 
Kniflely  v.  Evans,  34  0.  S.  158. 
Wagner  v.  Stocking,  22  O.  S.  297. 

'3  Bickett  V.  Garner,  31  O.  S.  28. 
'4  Deatrick  v.  City,  1  0.  C.  C.  340. 
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it  is  sought  to  be  established.  Claims  purchased  to  be  set  up  are 
not  available.^  And  the  statute  of  limitations  begins  to  run 
against  a  set-off  from  the  date  of  the  commencement  of  the  action 
in  which  it  is  pleaded.^ 

See.  86.    Cross-demands  deemed  compensated.— When 

cross-demands  have  existed  between  two  persons  under  such  cir- 
cumstances that,  if  one  had  brought  suit  against  the  other,  a 
counter-claim  or  set-off  could  have  been  set  up,  neither  can  be  de- 
prived of  the  benefit  thereof  by  assignment  by  the  other,  or  by 
his  death,  but  the  two  demands  must  be  deemed  compensated,  so 
far  as  they  equal  each  other.^ 

Sec.  87.    Judgment  upon  default.— When  all  or  part  of 

one  or  more  of  the  causes  of  action  are  not  put  in  issue  by  answer, 
judgment  may  be  taken  as  upon  default,  for  so  much  as  is  not 
put  in  issue.^  A  default  judgment  can  not  be  taken  against  a 
lunatic  or  infant,^  or  in  an  action  not  founded  upon  contract,^ 
though  it  is  not  error  to  take  default  judgment  upon  an  account.^ 
Where  judgment  by  default  has  been  taken  for  a  sum  less  than 
due,  there  can  be  no  recovery  for  the  remainder.®  A  default 
judgment  may  be  set  aside  to  allow  a  meritorious  defense  to  be 
made,®  though  not  after  the  term  at  which  it  was  taken.^® 

Sec.  87-1.    Does  a  general  denial  need  a  verlfleatlon. 

— The  code  requires  that  every  pleading  of  fact  shall  be  verified.^^ 
Is  a  general  denial  a  pleading  of  fact  required  by  this  provis- 
ion to  be  verified?  Gholson,  J.,  said:^^  "  When  an  answer  con- 
tains, as  it  may,  a  general  denial  without  more,  and  an  aflidavit 
is  made,  that  the  facts  stated  in  it  are  believed  to  be  true,  this 
must  be  considered  as  tantamount  to  a  sta^tement  that  the  facts 
alleged  in  the  petition  did  not  occur;  and  this  is  a  n^;ative 
fact/*  Again,  the  same  judge  said:^^  "A  party  is  permitted  to 
assert  in  his  pleading  those  facts  only  which  he  believes  to  exist, 
or  to  have  occurred ;  and  he  may  deny  those  which  he  does  not 
believe.  These  provisions  of  our  code  require  a  denial  of  allega- 
tions controverted,  and  make  an  affidavit  of  belief  sufficient. 
The  denial  and  the  affidavit,  taken  together,  may  be  regarded  as 

'Strauss  v.  Insurance  Co.,  5  0.  S.  •  Ewing  v.  McNairy,  20  O.  S.  316. 

59.  9  Messick  v.  Roxbury,  1  Handy, 

'McEwing  V.  James,  36  O.  S.  152.  190. 

3  O.  Code,  sec.  5077.  "  Johnsonsv.  Taylor,  2  Handy,  178. 

*0.  Code,  sec.  5320.  "  0.  Code,  sec.  5102. 

s  Sturgess  v.  Longworth,  1  O.  S.  "  McKenzie  v.  Ins.  Co.,  2  Disn. 

544;  Long  v.  Mulford,  17  0.  S.  484.  223. 

*  Pollock  V.  Pollock,  2  O.  C.  C.  143.  '3  Treadwell  v.  Oommissionera,  11 

7  Dallas  V.  Ferneau,  25  0.  S.  635.  O.  S.  189. 
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a  statement  that  the  party  does  not  believe  the  proposition  which 
he  controverts. 

Trial  courts  within  the  knowledge  of  the  author  have  taken 
the  view  that  a  general  denial  should  be  verified  and  have  sus- 
tained motions  to  strike  an  unverified  one  from  the  files.  It  is  a 
safer  and  better  practice  to  verify  them. 

See.  87-2.    Adoption  of  language  of  one  defense  into 

another. — It  is  a  rule  that  each  defense  must  be  complete  in 
itself,  and  must  contain  all  that  is  necessary  to  answer  the  cause 
of  action,  or  that  part  of  it  which  it  purports  to  answer.  It  is 
allowable,  however,  for  the  purpose  of  conciseness,  to  aver  in  one 
defense,  or  by  way  of  introduction  to  all,  facts  alike  applicable 
to  several  defenses,  and  to  refer  to  them  in  the  other  defenses  by 
language  which  will  indicate  a  clear  intent  to  incorporate  them 
as  allegations  therein.^  But  such  an  adoption  by  reference  can 
be  of  no  avail  where  the  new  matter  stated  therein  in  itself  con- 
stitutes no  defense.^  And  it  has  also  been  considered  that  one  de- 
fense may  not,  by  averment  merely,  be  incorporated  bodily  into 
another ;  that  only  facts  which  are  necessary  and  pertinent  to 
complete  the  allegations  of  new  matter  therein  may  be  so  incor- 
porated, and  only  those  will  be  deemed  included  in  a  subsequent 
defense  which  are  clearly  averred  in  a  prior  defense,  and  which 
by  apt  and  appropriate  language  have  been  referred  to  in  the 
subsequent  defense  as  a  part  thereof.^ 

A  defendant  may  also  adopt  in  his  answer  and  cross-petition 
facts  and  allegations  in  the  petition  which  are  essential  to  the 
claim  of  the  defendant  without  repeating  them ;  and  if  he  does 
adopt  them  they  should  be  deemed  a  part  of  his  answer  and 
cross-petition,  entitling  him  to  the  same  relief  as  if  he  had  re- 
stated them.  After  such  answer  and  cross-petition  has  been  filed 
the  plaintiff  can  not  dismiss  the  action  as  to  such  defendant 
without  the  consent  of  the  latter.  Such  defendant  may,  even 
though  the  plaintiff  should  attempt  a  dismissal,  proceed  in  the 
action  in  all  respects  as  if  he  was  the  plaintiff.^ 

'  Bank  v.  Lee,  7  Abb.  Prac.  372-      54  Barb.  606 ;  Green  v.  Parsons,  14  N. 
386;   Ritchie  v.  Garrison,  10  Abb.      Y.  St.  Rep.  »7,  98. 
Prac.  246;  Simmons  v.  Fairchild,  42         *  Garrett  v.  Wood,  50  N.  Y.  8. 950. 
Barb.  404 ;  Baldwin  v.Telegraph  Co.,  ^  id. 

*  Brinkerhoff  v.  Smith,  57  0.8. 610. 
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See.  88.  The  reply — Contents. —  When  the  answer  con- 
tains new  matter  the  plaintiff  may  either  file  a  demurrer  or  a 
reply  thereto.  The  reply  may  deny  generally  or  speoifioally 
each  allegation  of  new  matter  contained  in  the  answer;  and 
it  may  also  allege  any  new  matter  not  inconsistent  with  the 
petition  which  constitntes  an  answer  to  the  new  matter  con- 
tained in  the  answer.^  A  reply  may  be  permitted  to  be  filed 
after  verdict  upon  the  theory  that  the  allegations  of  the 
answer  are  denied;'  but  defendant  waives  the  filing  of  a 
reply  by  proceeding  to  trial  without  objection.'  An  aver- 
ment in  a  reply  that  the  pleader  cannot  admit  or  deny  the 
allegations  of  the  answer,  and  demands  proof  of  the  same,  is 
not  such  a  denial  as  will  require  the  defendant  to  prove  his 
averments.^  And  failure  to  deny  matter  set  up  in  an  answer 
which  is  mere  surplusage  is  not  fatal,  and  does  not  therefore 
entitle  the  defendant  to  judgment  upon  the  defense  contain- 
ing the  same.* 

See.  89.  A  reply  must  be  made  when. —  Every  material 
allegation  of  new  matter  in  the  answer  not  controverted  by 
the  reply  will  be  taken  as  true;  but  allegations  of  new 
matter  in  the  reply  shall  be  deemed  controverted  by  the 
adverse  party,  as  upon  a  direct  denial  or  avoidance,  as  the  case 
may  require.'  The  question  always  to  be  decided,  therefore, 
is  whether  new  matter  is  alleged.    An  answer  setting  uppay- 

1  a  Code,  sea  6079.  « Building  Ais'n  t.  Clark,  48  O.  a 

« Whitney  t.  Preston,  dO  Neb.  24a  4d7. 

sKepIey  t.  Carter,  49  Kan.  78;  •Kyser  t.  Cannon,  S9  O.  &  860. 

80  Vac  Repi   182  (1898);  LoTeH  t.  •O.  Code,   tea   608t    Failure  to 

Wentworth,  89  O.  SL  014.  reply  to  a  paragraph  in  an  answer 
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ment  ot  a  claim  saed  apon  is  new  matter  requiring  an  answer/ 
and  aniess  denied  judgment  may  be  rendered  upon  the  plead- 
ings.' And  so  with  an  answer  setting  up  want  of  considera- 
tion.' A  plea  of  justification  goes  to  the  entire  cause  of  action, 
and  a  reply  must  be  filed  thereto.^  And  where  in  an  action 
by  a  stockholder  against  a  corporation  it  is  claimed  that  the 
plaintiff  ratified  the  act  complained  of,  a  reply  must  be  made 
thereto.*  And  so  an  answer  to  an  action  against  a  railroad 
company  for  ejecting  a  passenger,  which  admits  the  assault 
but  justifies  it,  must  be  replied  to  before  any  evidence  of 
excessive  force  can  be  introduced.' 

See.  90.  When  reply  need  not  be  made. — A  reply  need 
not  be  made  when  the  new  matter  contained  in  the  answer 
does  not  constitute  a  defense ;  ^  nor  does  an  allegation  which 
in  effect  amounts  to  merely  an  argumentative  denial  need  a 
reply ; '  or  a  plea  of  non  est  factum  in  an  action  on  a  note ; ' 
or  when  an  answer  purports  to  admit  a  certain  fact  stated 
in  the  petition,  when  it  does  not  state  such  a  fact ;  ^'  or  when 
the  answer  contains  facts  which  could  have  been  given  under 
a  general  denial.^^  If  the  legal  effect  of  the  allegations  in 
an  answer  amount  to  a  general  denial,  it  is  not  new  matter 
requiring  a  reply."  Where  an  answer  to  an  action  for  the  re- 
covery of  goods  stored  with  a  warehouseman  denies  plaint- 
iff's allegation  and  sets  up  a  lien  for  storage,  such  lien  is  con- 
troverted without  a  reply."    Where  an  answer  denies  the 

oontaining  a  good  aflftrmative  defense  ^West  t.  Cameron,  89  Ean.  780; 

admits  its  troth,  and  entitles  the  de-  18  Pac.  Repi  894  (1888). 

fendant   to  judgment     Adams  ▼.  ^  Singer  Mfg.  Ca  t.  Brill,  9  Am. 

Tulej,  1  Ind.  App.  49a  Law  Rea  48;  &  a,  6  W.  L.  B.  62a 

iFe  water  ▼.  Goodard,  26  O.  S.  276;  >  Brown  ▼.  Ready,  20  a  W.  Rep. 

Edwards  ▼.  Edwards,  24  O.  a  402;  1086  (Ey..  1898). 

Ag^cuUural  Works  t.  Creighton,  21  ^  Hoisington  v.  Armstrong,  22  Kan. 

Ore.  495 ;  28  Pfta  Rep.  776.  110. 

«Id.  "Ck>rr7V.  Campbell,  26  O.  a  184 

>  Brown  t.  Ready,  20  a  W.  Rep.  i*  Insurance  Ca  ▼.  Kelly,  24  O.  & 

1086  (Ky.t  1898).  846 ;  Hoffman  ▼.  Gordon,  16  O.  a 

« Nelson  t.  Wallace,  48  Ma  App.  212;  State  v.  Williams,  48  Ma  210; 

194  (1891>  Simmons  ▼.  Green,  86  O.  a  104. 

•  Stelnway  T.  Same^  28  N.  T.  a  946  UEisler  t.  Storage  Ca»  16  TMf^ 

0898).  46flL 

<  Powell  T.  Railway  Ca,  2  Am.  Law 
Rea40a 
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commission  of  an  act  and  alleges  that  it  was  done  by  a  third 
party,  it  is  a  mere  denial  requiring  no  reply .^  So  a  reply  is 
not  material  or  necessary  where  a  special  defense  is  set  up  with 
a  general  denial,  and  the  facts  of  such  special  defense  are  ad- 
missible under  the  general  denial.^  An  answer  denying  the 
contract  alleged  in  the  petition  and  setting  up  another  needs 
no  reply .^  In  some  states  new  matter  not  stating  a  counter-claim 
is  deemed  controverted  without  a  reply.*  A  set-oflf  can  never 
be  set  up  in  a  reply  except  to  a  cross-petition.^ 

Sec.  91.  New  matter  in  reply— Departure.— As  before 
stated,  any  new  matter  not  inconsistent  with  the  allegations  of 
the  petition  which  will  constitute  an  answer  to  the  new  matter 
in  the  answer  may  be  set  forth  in  the  reply.®  If  new  matter  be 
set  up  which  should  properly  go  into  the  petition,  it  need  not 
be  strioken  therefrom,  as  it  may  be  permitted  to  be  incorporated 
into  the  petition  by  amendment.^  A  plaintiff,  however,  in  stating 
new  matter  in  a  reply  must  not  depart  from  the  grounds  taken  in 
his  petition  as  it  will  result  in  a  departure,  which  is  the  statement 
of  matter  in  a  subsequent  pleading  as  a  cause  of  action  or  defense 
which  is  not  pursuant  to  the  previous  pleading  of  the  same  party, 
and  which  does  not  support  or  fortify  it.®  He  cannot  introduce 
a  new  cause  of  action,^  nor  refer  to  documents  not  appearing  in 
a  previous  pleading.  ^^  It  is  a  rule  that  every  pleading  subse- 
quent to  the  petition  on  the  part  of  the  plaintiff  must  sup- 
port the  petition.  ^^  Thus,  where  the  petition  charges  a  direct 
undertaking,  and  the  reply  charges  a  guaranty,  it  is  a  de- 

*  Hoflfman  v.  Gordon,  15  0.  S.  212.    Heath  v.  Doyle,  33  Atl.  Rep.  333 
»  Valley  Ry.  Co.  v.  Roos,  9  O.  C.  C.    (R.  I.,  1893). 

203;   Ferrell  v.  Humphrey,  12  O.S.  «  See  ante,  sec.  88;  Fanning  v.  In- 

112;   Dayton  Ina.  Co.  v.  Kelley,  24  surance  Co.,  37  O.  S.  344. 

0.  S.  345 ;  Corry  v.  Campbell,  25  0.  ^  Hiltz  v.  Scully.  1  C.  S.  C.  R.  555. 

S,  134.  «  State  ex  rel.  v.  W.  H.  M.  &  P.  R. 

»  Simmons  v.  Green,  35  O.  S.  104.  Co.,  13  O.  C.  C.  375. 

*  Springer  Jv.  Bien,  16  Daly,  275 ;  »  Durbin  v.  Fisk,  16  O.  S.  533 ; 
Arthur  v.  Insurance  Co.,  78  N.  Y.  School  Diet.  v.  Caldwell,  16  Neb.  68. 
462;  Day  v.  Insurance  Co.,  75  la.  ^°  Insurance  Co.  v.  Brown,  25  Atl. 
700.  Rep.  989  (Md.,  1893). 

» West  V.  Meddock,  16  O.  S.  417 ;      ^  ^  Heath  v.  Doyle,  27  Atl.  Rep.  333 

(R.  I.,  1893). 


§§  91,  92.]  THE   REPLY.  205 

parture.^  And  where  the  petition  charges  suretyship,  a  reply 
which  shows  a  liability  upon  a  subsequent  undertaking  is  bad 
for  departure.^  But  matter  in  a  reply  which  explains  or  avoids 
the  facts  stated  in  the  answer  does  not  constitute  a  new  cause  of 
action.^  And  where  an  answer  alleges  payment  of  a  note  sued 
upon,  and  a  redelivery  of  it  by  him  to  the  maker,  and  the  reply 
admits  the  fact  of  the  redelivery,  but  alleges  that  the  maker  had 
subsequently,  for  value,  transferred  it  to  another,  who  in  turn 
transferred  it  to  plaintiff,  such  a  reply  is  not  a  departure.^  But 
where  a  defendant  sets  up  an  award  in  a  suit  upon  an  account, 
to  which  the  plaintiff  makes  a  reply  admitting  the  same,  there 
is  no  such  departure  as  will  vitiate  a  judgment  for  the  amount 
admitted  to  be  due.^ 

Sec.  92.  Remedy  for  depaFture.— When  the  reply  is  a 
departure  from  the  petition,  the  proper  remedy  for  reaching 
the  irregularity  is  by  demurrer.^  This  is  not  the  remedy  in  all 
states.^  Mr.  Bliss^  states  that  either  motion  to  strike  from  the 
files  or  demurrer  would  doubtless  be  sustained.  Demurrer  is 
sustained  because  it  is  a  defect  of  substance,  and  it  probably  is 
considered  as  coming  under  the  eighth  statutory  ground  that 
there  are  not  facts  stated  sufficient  to  constitute  a  cause  of  ac- 
tion. This  is  the  only  head  under  which  it  may  fall.  The  de- 
parture or  the  inconsistency  of  the  new  matter  in  the  reply 
appears  by  a  reference  to  the  facts  stated  in  the  petition,  and 
expunging  the  inconsistent  matter  in  the  reply  there  is  not  a 
cause  of  action  stated.  This  is  a  roundabout  way,  and  as  Prof. 
Bryant  says,*  "  the  more  proper  course  under  the  code  would 
seem  to  be  motion  to  strike  out  the  matter  set  up  as  inconsistent 
with  the  complaint  as  irrelevant  matter."  But  the  approved 
method  is  by  demurrer.  A  motion  to  strike  from  the  files  and 
a  demurrer  cannot  properly  be  made  at  the  same  time  ;i®  and 
indeed  it  is  questionable  whether  a  motion  to  strike  from  the 

^  Philibert  v.  Bureb,  4  Mo.  App.  jbut  no  qaeation  was  raised  in  the 

470.    It  is  cured  by  verdict.    Id.  case  as  to  the  method.  Anderson  v. 

<  Chaplin  v.  Baker,  124  Ind.  385.  Imhoff,  34  Neb.  335  (1892) ;   Insnr- 

*  Anderson  v.  Imhoff,  34  Neb.  335.  ance  Co.  v.  Brown,  25  Atl.  Rep.  989 

*  Bishop  v.  Travis,  54  N.  W.  Rep.  (Md.,  1893). 

460  (Minn.,  1892).  "^  See  6  Encyc.  of  PI.  &  Pr.  468; 

•  Benson  v.  Stein,  34  O.  S.  294.  Bliss  PI.,  sec.  396. 

•  Laws  V.  Carrier,  2  C.  S.  C.  R.  80.  »  Bliss  PI.,  sec.  396. 
The  objection  was  taken  by  demur-  *  Bryant  PI.  272. 

rer  in  Durbin  v.  Fisk,  16  0.  S.  534,      ^^  Laws  v.  Carrier,  aupra. 
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files  should  ever  be  made  upon  this  ground,  although  it  has 
been  held  that  it  may  be  done.^  It  must  be  remembered,  how- 
ever, that  motions  are  made  with  a  view  to  further  pleading,  and 
there  can  be  no  pleading  filed  after  a  reply.  Failing  to  demur 
to  an  insufficient  reply,  however,  does  not  deprive  the  defendant 
of  his  right  to  insist  upon  the  proper  judgment  after  verdict.^ 
New  matter  in  a  reply  which  explains  or  avoids  facts  stated  in 
an  answer  does  not  constitute  a  new  cause  of  action  and  is  there- 
fore not  subject  to  a  demurrer.' 

Sec.  92a.  Want  of  reply  waived.— If  new  matter  in  an 
answer  be  not  denied  by  a  reply,  and  the  case  is  tried  upon  its 
merits,  as  though  such  matter  had  been  denied,  and  no  objec- 
tion is  made  or  exception  taken,  the  want  of  reply  will  be  con- 
sidered as  waived,  and  cannot  be  complained  of  upon  error.^ 

Sec.  92b.   Reply  may  be  filed  duringr  trial.— Where  a  case 

has  been  tried  without  a  reply  having  been  filed,  precisely  as  it 
would  have  been  tried  had  a  reply  been  filed  before  the  trial  com- 
menced, the  court  may  permit  one  to  be  filed  during  trial,  and  it 
is  not  necessary  to  withdraw  a  juror  and  continue  the  csae,^ 

*  Philibert  v.  Burch,  4  Mo.  App.  Nooner  v.  Short,  20  Kan.  624;  Jor- 
470.  dan  v.  Bank,  74  N.  Y.  467. 

»  Brown  v.  Crow,  31  0.  S.  492.  »  0.  C.  &  St.  L.   Ry.   Co.  v.   Mo- 

»  Anderson  v.  Imhoff,  34  Neb.  335.  Kelvey,  12  0.  C.  C.  426 ;  Hudson  v. 
See  chapter  on  Demurrer,  sec.  109.     Voigt,  15  0.  C.  C.  391.    (A  verdict 

^  Woodward  v.  Sloan,  27  0.  S.  592;  and  judgment  will  not  be  set  aside 
Lowell  v.  Wentworth,  39  0.  S.  614;  on  error  on  account  of  the  omission 
Valley  Ry.  Co.  v.  Roos,  9  0.  C.  C.  of  filing  a  reply.) 
201 ;  New  v.  Wambach,  42  Ind.  456; 
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DEMURBEB    TO    PETITION,   ANSWER*   REPLY    AND   OOUNTER- 

CLAIM. 


Sec.   OSL  Nature  and   effect  of  de- 
murrer. 
94.  Demurrer  to  jarisdiction. 

96.  Want  of  legal  capacity  to 

sua 
9(1  Form  of  demurrer  for  want 
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and  defendant 

IOOl  Form  of  demurrer  for  de- 
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108L  Demurrer  to  part  and  an- 
swer to  part 

109.  Demurrer  to  replj. 

110.  Form  of  demurrer  to  reply. 

111.  Demurrer  to  answer. 

lldL  Form  of  demurrer  to  an- 
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11&  Demurrer  to  counter<*clainL 

114  When  demurrer  will  lie— 
(General  rules. 

lis.  When  demurrer  will  not 
lie — General  rules. 

116i>  Miscellaneous  general  rules. 


Sec.  98.  Nature  and  eflTect  of  demurrer. —  It  seems  hardly 
necessary  to  make  the  statement  that  the  purpose  of  a  demur- 
rer is  to  deny  the  legal  suffloienoy  of  a  pleading  and  to  raise 
issues  of  law  upon  the  facts  stated.^  It  is  made  a  pleading  by 
the  code,'  and  like  any  other  pleading  may  be  amended**  It 
can  only  properly  be  filed  where  the  groands  for  its  support 
are  apparent  on  the  face  of  the  pleading/   And  unless  the  ob- 


i  Brennan  T.  Ford,  40  CaL  7 ;  Wilson 
▼.  Mayor,  16  How.  Fr.  SOSL 

sa  Oode^  sea  0009;  Oiiphant  t. 
Whitne7,84CaL  SO;  Howard  t.  Bail* 
road  Co,  0  How.  Pr.  900. 

'Morrison  t.  MiUer,  40  la.  81 

«a  Godsb  sea  0008;  NeO  t.  Board 
of  Trustees,  81  a  a  10;  Get^  t. 


Hudson  RiTer  B.  R,  8  How.  Pr.  177; 
Wilson  T.  Mayor  of  New  Tork,  15 
How.  Pr.  000;  Coe  t.  Beckwith,  81 
Barbi  889;  0  Abbi  Pr.  0,  Simpson  t. 
Loft»  8  How.  Pr.  984;  Majbetry  t. 
Kelly,  1  Kan.  110;  Aurora  t.  Cobb, 
21  Ind.  492;  Collins  t.  Dayis,  071a. 
900,  207 
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raised  by  it  so  appears,  an  answer  and  not  demurrer  is 
the  proper  pleading.^ 

It  is  a  f andaoiental  rule  that  a  demurrer  admits  the  truth  ^ 
of  sQoh  facts  only  as  are  well  pleaded,'  and  does  not  therefore 
admit  a  conclusion  of  law,  unwarranted  by  the  facts  on  which 
it  is  predicated;^  nor  will  it  reach  indefiniteness  and  uncer- 
tainty,* or  duplicity  in  a  pleading.* 

As  a  demurrer  searches  the  whole  record,'  it  will  raise  the 
question  of  the  sufficiency  of  a  petition,  though  filed  to  an 
answer;*  or  it  may  search  a  distinct  and  independent  defense 
set  up  in  a  supplemental  answer  which  is  complete  in  itself.* 
Relief  cannot  always  be  obtained  under  a  general  demurrer, 
but  the  specific  objections  should  be  pointed  out.^*  If  any 
count  of  a  petition  or  answer  is  good,  a  demurrer  to  the  whole 
petition  should  be  overruled.^^    If  the  plaintiff  is  entitled  to 

1  Gillian  ▼.  Sigman.  39  CaL  687;  way  Co.  ▼.  Iron  Ga,  46  O.  a  44; 
Moore  v.  Hobbs,  77  N.  a  65;  Power  Oarard  v.  Oarard,  84  N.  E.  Rep.  443 
▼.  Ames,  9  Minn.  17a  (Ind.,  1893);  Railroad  Ga  v.  Maddux, 

2  Hance  ▼.  Hair,  25  O.  a  849.  84  N.  E.  Repi  611  (Ind.,  1893) ;  Eirscli 
s  Finch  v.  Board  of  Education,  80    v.  Derby,  96  CaL  002;  81  Paa  Rep. 

O.  a  87-41 ;  Faurot  v.  Neflf,  32  O.  a    567. 


446;  Peterson  v.  Roach,  82  O.  a  874 
Railway  Ca  t.  Moore.  88  O.  a  884 
Van   Doren  v.  Tjader,  1  Nev.  880 


•  Corpening  t.  Worthington,  12  a 
Repi  426  (Ala,  1898). 

'  Oordon  v.  Preston,  W.  841 ;  Trott 

Freeman  ▼.  Hart,  61  la.  525.   Epithets  t.  Sarchett»  10  O.  a  241 ;  Hillier  et  aL 

charging  fraud  not  admitted.    Kent  t.  Stewart  et  aL,  26  O.  a  652;  Bliss, 

V.  Railway,  eta  Ca,  144  U.  a  76w  Code  Pldg.,  sec.  417a.                           . 

*  Railway  Ca  ▼.  Moore,  88  O.  a  •Casper  v.  Hopple,  8  O.  C.  G  105;  I 

884 ;  Finch  v.  Board  of  Education,  80  Rothweiler  v.  Ryau,  4  O.  a  Q  88a 

O.  a  41 ;  Peterson  ▼.  Roach,  82  O.  a  *  Eckcrt  v.  Binkley,  88  N.  K  Rep. 

874;  H.  &  R.  Hydraulic  Co.  y.  Rail-  619  (Ind.,  1893). 

road  Co.,  29  O.  a  341 ;  Supervisor,  !•  Lancaster  Ca  ▼.  Trimble,  84  Neb. 

etc.  ▼.  Seabarn,  11  Abb.  N.  C,  461 ;  752. 

Mitchell  ▼.  Treasurer,  25  O.  a  148-  "  Ford  ▼.  Rehman,  W.  484;  Garter 
53;  Wilson  v.  Clark,  20  Minn.  867;  v,  Longworth,  4  O.  884;  Spicer  v. 
Sherwood  ▼.  Sherwood.  45  Wia  857 ;  Qiselman,  15  O.  888;  Sohroyer  ▼. 
ICleecamp  ▼.  Meyer,  5  Mo.  App.  444;  Richmond,  16  O.  a  455;  Pinkum  ▼. 
Freeman  v.  Hart»  61  la.  525 ;  Hall  Eau  Claire,  81  Wi&  801 ;  51  N.  W. 
V.  Bartlett,  i*  Barb.  297 ;  Boley  v.  Repi  550  (1892).  In  Churchill  v.  Paa 
Qriswold,  2  Mont.  447.  Imp.  Ca,  96  Cal  490;  81  Paa  Rep. 
•Trustees  v.  Odlin,  8  O.  a  298;  560,  it  was  held  that  a  general  de- 
Lewis  ▼.  Coulter,  10  O.  a  451 ;  Union  murrer  to  a  petition  which  contains 
Bank  t.  Bell  et  al,  14  G  a  208 ;  Rail-  two  separate  counts  is  good. 
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any  relief  a  demurrer  is  not  well  taken,^  and  if  bad  in  part  it 
is  bad  in  toto}  A  general  demurrer  to  an  answer  which  con- 
tains new  matter  and  a  specific  denial  is  not  well  taken  if  the 
allegations  denied  are  material.'  A  demurrable  objection 
cannot  be  taken  by  answer;^  and  where  a  demurrer  is  pend- 
ing and  the  defendant  answers  to  the  merits,  the  former  is 
thereby  waived.* 

The  filing  of  a  demurrer  also  waives  any  defect  in  the  serv- 
ice of  process  or  return.*  Where  the  court  is  equally  divided 
the  demurrer  will  be  overruled.*  The  overruling  of  a  demur- 
rer, without  further  order  made,  is  not  a  final  order.*  A  joint 
demurrer  may  be  made,  and  even  though  there  i?  no  cause  of 
action  against  one  defendant,  it  is  no  reason  for  sustaining 
a  demurrer  by  him  jointly  with  two  others  against  whom  a 
cause  of  action  appeared.*  One  proper  plea  is  good  on  joint 
demurrer.'*  A  pleading  is  not  demurrable  under  the  code 
system  unless  it  is  subject  to  some  of  the  objections  made 
grounds  of  demurrer  by  statute."  Nor  will  a  demurrer  lie  to 
a  petition  on  a  contract  which  is  merely  voidable,  as  when 
made  on  Sunday,  but  such  an  objection  must  be  raised  by  an- 
swer.^* A  motion  to  strike  from  the  files  and  a  demurrer  can- 
not be  filed  at  the  same  time,  as  the  latter  will  waive  the 
former." 

See.  94.  Demurrer  to  Jnrlsdictlon. —  A  demurrer  will 
lie  when  the  court  has  no  jurisdiction  of  the  defendant  or 
the  subject  of  the  action,'^  though  a  demurrer  to  the  juris- 

1  George  ▼.  Edney,  64  N.  W.  Repi  ▼.  Murray,  8  O.  C  C  481.    C/.  eea 

988  (Nebi,  1808);  Cheviet  t.  Lumber  106,  post 

Ca,  4  Wash.  St  721 ;  81  Pac.  Repi  24.  •  Howard  ▼.  Edwards,  89  Ga.  868; 

'Carter  ▼.  Longworth,  4  O.  884;  May  t.  Jones,  88  Ga.  808;  14  a  E. 

1  Vea  248;  1  Atk.  450;  2  Atk.  44;  Rep.  652;  Lancaster  ▼.  BobertBb  88  K. 

Mad.  Ch.  226;  1  John.  Ch.  61;  6  £.  RepL  27  (UL,  1898);  Benedict  t. 

Joha  Ch.  186.  Farlow,  27  N  K  Rep.  807  (Ind.,  1891> 

'  Railroad  Co.  v.  Hall,  26  O.  &  810.  lo  Kent  v.  Bierce,  6  O.  886;  Sbroyer 

«Petrie  v.  Tensing,  66  Barb.  867;  v.  Richmond,  16  O.  S.  466. 

Bebinger  ▼.  Sweety  1  AbU  N.  C.  266.  n  Boone^  Code  PL,  sea  41 ;  Marie  t. 

•  Vore  T.  Woodruff.  29  O.  a  246.  Garrison,  88  N.  T.  14 

•K]onnev.Bradstreet,2Handy,74  u  Western  Union  TeL  Ca  t.  Esk- 

7  Putnam  ▼.  Rees,  12  O.  21.  ridge,  88  N.  K  Rep.  288  (Ind.,  1893) ; 

•Baldwin  ▼.  Creed.  W.  729;  Hoi-  Heavenridge  ▼.  Monday.  84  Ind.  28L 

brook  ▼.  Connelly,  6  a  a  199 ;  Hart  »  Wy man  t.  Hayes,  1  Qev.  Rep  17a 

"  O.  Code.  sec.  606*2. 
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diction  of  the  person  is  seldom  available.*  The  phrase  ^^that 
the  court  has  no  jurisdiction  of  the  person "  refers  to  the 
power  of  the  court  over  the  person,  and  not  to  the  regu- 
larity of  the  proceedings.*  Where  a  petition  shows  a  defend- 
ant to  be  within  a  county,  it  cannot  be  demurred  to  merely 
because  the  return  of  a  summons  shows  him  ^'  not  to  be  found."  * 
Nor  will  it  reach  defective  service,  but  is  limited  to  the  ques- 
tion whether  or  not  the  defendant  is  such  a  person  as  may  be 
subjected  to  the  process  of  the  court.^  The  want  of  jurisdic- 
tion of  the  person  or  subject-matter  of  the  action  can  only  be 
taken  advantage  of  by  demurrer  when  it  is  apparent  on  its 
face,*  and  if  not  so  apparent  by  answer;'  but  it  is  not  waived 
if  not  so  raised.^  Want  of  jurisdiction  being  a  specific  ground 
of  demurrer  should  be  specially  assigned.  A  demurrer  to  the 
suflSciency  of  a  petition  will  not  therefore  raise  the  question 
of  jurisdiction.'  An  objection  to  the  jurisdiction  of  the  court 
cannot  be  waived  by  failure  to  demur  or  answer,'  but  may  be 
taken  advantage  of  at  any  time  before  judgment.*' 

Sec.  96.  Want  of  legal  capacity  to  sue. —  A  demurrer  on 
the  ground  that  the  plaintiff  has  not  legal  capacity  to  sue  can 
be  sustained  only  when  the  pleadings  disclose  incapacity,  as 
infancy,  lunacy,  or  when  under  some  other  disability.**  The 
objection  when  apparent  on  the  face  of  the  petition  is  properly 
taken  by  demurrer,**  and  unless  so  raised,  op  by  answer,  it  is 

1  Bliss'  Code  Pldg.,  sea  405.  <  Atlantic,  eta  Tel.  Ca  v.  Railroad 

'Nones  v.  Hope  Ins.  Ca,  5  How.  Co.,  87  N.  Y.  365. 

Pr.  96;  Railroad  Co.  v.  Railroad  Co.,  ^O.  Code,  sea  6064;  4  Abb.  N.  C. 

16  Abbt  N.  a  249;  Winfield  Town  111;  Blossom  v.  Barrett,  37  N.  Y. 

Ca  ▼.  Maris,  11  Kan.  128;  Boone,  434;  Fourth  Nat'l  Bank  v.  Scott,  81 

Code  Pldg.,  sec.  4a  Hun,  301 ;  Patchin  v.  Peck,  88  N.  Y. 

*Swann  ▼.  Iron  &  Coal  Co.,  58  Ga.  39;  Zabriskie  v.  Smith,  18  N.  Y.  322. 

199.  ^Saxton   ▼•   Seiberling,  48   O.  a 

*  Railroad  Co.  v.  Railroad  T  .,  16  554;  29  N.  E.  Rep.  179. 

Abbt  Pr.  (N.  a)  249 ;  Nones  t.  Insur-  »  O.  Code,  sec,  5064. 

anoe  Ca,  6  How.  Pr.  96;  People  v.  i^Youngstown  ▼.  Moore,  80  O.  SL 

Mt  Morris,  27  N.  R  Rep.  757  (III,  18a 

1891X     It  cannot  be  reached  on  a  npale    ▼.  Thomas,  67    Ind  570; 

motion  to  set  aside  a  defective  sum«  Farrell  ▼.  Cook,  16  NeK  488 ;  Wln- 

mons.     A.  &  T.  Telegraph  Co.  ▼.  field  Town  Ca  ▼.  Maris,  11  Ean.  128; 

Railroad  Co.,  87  N.  Y.  855.  Boone,  Code  PL,  sea  4a 

^Soutl.c^rn  Pacific  Ca  ▼.  Denton,  iSHaskina  et  al.  ▼.  Alcottet  al,  18 

146  U.  S.  202 ;  Adams  ▼.  Store  Serr-  O.  S.   210 ;  Koenig  ▼.  Nott,  2  Hilt 

ice  Ca.  18  N.  Y.  a  lia  82& 
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waived.^  But  where  a  petition  cannot  be  assailed  by  a  demur- 
^er  on  this  ground,  because  though  good  as  to  a  part  thereof  it 
is  not  good  to  the  petition  as  an  entirety,  a  failure  to  demur 
for  want  of  a  legal  capacity  to  sue  is  not  such  a  waiver  of  the 
objection  as  will  preclude  the  defendant  from  making  it  by  an 
objection  to  evidence.^  The  incapacity  of  the  party  must 
affirmatively  appear  from  the  facts  stated,  and  not  from  a  want 
of  facts.*  As  corporate  capacity  is  an  essential  fact  to  be  alleged 
in  a  suit  by  a  corporation,  if  it  appears  upon  the  face  of  the  pe- 
tition that  a  plaintiff  suing  as  a  corporation  is  not  such  in  fact, 
a  demurrer  is  the  proper  remedy.*  If,  however,  it  is  not  so  ap- 
parent it  must  of  course  be  taken  by  answer.^  This  will  apply 
U>  foreign  corporations  under  the  statute  requiring  them  to 
register  before  they  can  sue  or  be  sued ;®  and  if  it  appears 
that  a  foreign  corporation  has  not  complied  with  the  laws  of 
registration,  so  called,  then  a  demurrer  may  be  filed  thereto, 
and  if  it  is  not  so  apparent  it  should  be  raised  by  answer.  "^ 
If  it  appears  that  the  plaintifi*  is  an  infant  and  sues  in  his  own 
name  a  demurrer  will  lie.®  Where  a  person  brings  an  action 
in  a  representative  capacity  but  fails  to  make  it  apparent  that 
he  so   sues,  demurrer  will  lie  rather  than  answer.^     To  raise 

^  Haskins  v.  Alcott,  13  0.  S.  210-  the  circuit  court  of  Hamilton  coun- 

217 ;   Hoop  v.  Plummer,  14  O.  S.  ty,  Ohio,  held  that  a  general  denial 

44S-9 ;  Buckingham  v.  Buckingham,  will  not  raise  the  question  of  the 

36  O.  8.  68-78 ;    Fulton    Fire  Ins.  right  or  capacity  of  the  plaintiflf  to 

Co.  v.  Baldwin,  37  N.  Y.  648 ;  Hafit-  sue ;    and  suggests   that  if   this  is 

ings  v.  McKinley,  1  E.  D.  Smith,  desired,  a  special  plea  in  the  na- 

273 ;  Tapley  v.  Tapley,  10  Minn.  448 ;  ture  of  a  plea  of  abatement  should 

Palmer  v.  Davis,  28  N.  Y.  242 ;  Van  be  made.    The  prevailing  view  is 

Amringe  v.  Barnett,  8   Bobw.  357 ;  that  the  question  should  be  raised 

Jones  V.  Steele,  36  Mo.  324 ;  Petti-  as  pointed  out  in  the  text ;  and  it 

grew  V.  Washington  Co.,  43  Ark.  33.  is  in  harmony  with  principles  dis- 

'  Railway  Co.  v.  O'Harra,  50  0.  S.  cussed  in  another  section.    See  sec. 

667.                                  ,  99.    Pleas  in  abatement  are  in  fact 

'  Boone,  Code  PI.,  sec.  48;  Phoenix  abolished.     The  answer  raises  the 

Bank  v.  Donnell,  41  Barb.  571;  40  same  questions.     Weil  v.  Guerin^ 

N.  Y.  410;   Minneapolis  Harvester  42  0.  S.  299. 

Worksv.Libby, 24  Minn. 327;  State  "Bartholomew  v.  Lyon,  67  Barb, 

v.  TorinuB,  22  Minn.  272;  Am.  But-  86. 

ton  Hole  Co.  v.  Moore,  2  Dak.  280-  » Moir  v.   Dodson,    14  Wis.  279; 

290.  Secer  v.  Pendleton,  47  Hun.  281. 

^  Phcenix  Bank  v.  Donnell,  40  N.  So  where   petition    fails    to    show 

y.  413.    See  sec.  990,  po8i.  qualification  of  guardian.    Spillane 

*  Id.  V.  Missouri  P.  Ry.,  Ill  Mo.  555;  20 

«  See  sec,  990,  pott,  S.  W.  Rep.  293.    As  to  foreign  ad- 

'  In  Elektron  Mfg.  Co.  v.  Jones  ministrator,  see  Robbins  v.  Wellai 

Bros.  Electric  Co.,  8  0.  C.  C.  311,  2()  How.  Pr.  15. 
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the  question  of  capacity  to  sue  it  should  be  specially  assigned, 
and  cannot  be  raised  under  any  of  the  other  grounds,  as  that 
the  facts  do  not  constitute  a  cause  of  action.^  Where  there 
are  several  parties  plaintifif  and  it  appears  that  any  one  of  them 
has  capacity  to  sue,  a  demurrer  cannot  be  sustained.^ 

Sec.  96.  Form  of  demurrer  for  want  of  legal  eapacity  to 

sue  —  Corporation. — 

The  defendant  demurs  to  the  petition  herein,  and  states  as 
the  grounds  therefor: 

1.  That  it  appears  by  the  petition  that  the  plaintiff  has  not 
legal  capacity  to  sue. 

2.  That  it  does  not  appear  that  the  plaintiff  is  a  corporation 
dulv  incorporated  and  entitled  to  sue. 

And  for  a  further  and  separate  ground  of  demurrer  to  said 
petition,  this  defendant  states : 

That  the  petition  does  not  state  facts  suflScient  to  constitute 
a  cause  of  action. 

Note. —  This  may  be  varied  to  suit  tlie  oircamBtanoes.  See  ante,  sea  95. 
If  a  groardian  has  not  properly  qualified,  so  state,  etc.  The  codes  {generally 
provide  that  the  grounds  may  be  stated  in  the  language  of  the  statute,  ex- 
cept as  to  want  of  capacity  to  sue  and  defect  of  parties,  which  must  be 
specifically  pointed  out  aee  Bryant*s  Code  Pldg.,  pi  214,  and  his  table  of 
<Jod6  References,  p.  853,  N^  148,  which  is  a  most  exoellent»  convenient  and 
useful  compilation  of  references. 

Sec.  97.  Another  action  pending.—  A  demurrer  lies  when 
there  is  another  action  pending  between  the  same  parties.' 
The  pendency  of  a  former  suit  between  the  same  parties  for 
the  same  cause  is  matter  of  defense  to  a  second  suit  in  a  court 
of  the  same  state,  which  has  its  foundation  in  justice  and  is 
firmly  established."*  It  must  appear  that  the  suit  already  pend- 
ing will  afford  the  plaintiff  the  relief  to  which  he  would  have 
been  entitled  under  the  petition  demurred  to  ;^  the  reason 
being,  if  full  relief  can  be  had  in  one  suit  no  other  shall  be 
maintained.®  The  pendency  of  an  action  in  one  state  has  been 
held  to  be  no  bar  to  a  subsequent  action  for  the  same  cause  in 
another  state.*^  A  demurrer  will  not  be  sustained  where  a  like 
action  is  pending  in  a  court  of  another  state  or  in  the  United 
States  courts.®  This  is  an  objection  which  can  very  seldom 
appear  on  the  face  of  the  petition.^    A  demurrer  cannot  be 

*  Saxton  V.  Seiberling,  48  0.  S.  545.      '  Burrows  v.  Miller,  6  How.  Pr.  51 ; 
2  O'Callaghan  v.  Bode,  84  Cal.  489 ;    Browne  v.  Joy,  9  Johns.  221 ;  Walsh 

24  Pac.  Rep.  269.  v.  Durkin,  12  Johns.  99. 

«  O.  Code,  sec.  5062.  •  Boone's  Code  Pldg.,  sec.  49;  Bur- 

*  Weil  V.  Guerin,  42  0.  S.  301.  rows  v.  Miller,  5  How.  Pr.  51 ;  4 

*  Law  V.  Rigby,  4  Brown  Ch.  60.  How.  Pr.  349;   Sloan  v.  McDowell, 
«  Boone's  Code  Pldg.,  sec.  49 ;  Gro-  75  N.  G.  29.    Cf.  Williams  v.  Ayr- 

shen  V.  Lyon,  16  Barb.  461 ;  Daumb-    ault,  31  Barb.  364. 

man  v.  Schulting,  51  How.  Pr.  337.      •  Nash's  Pldg.,  vol.  1,  p.  155. 
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sustained  if  the  action  pending  is  for  relief  which  cannot  be 
granted  in  that  action.^ 

Sec.  96.  Mi^oinder  of  parties  plaintiff. —  A  misjoinder  of 
parties  is  groand  for  demurrer  and  can  be  taken  advantage 
of  in  no  other  way.'  By  a  misjoinder  of  parties  is  meant  an 
excess  of  parties.'  A  demurrer  upon  this  ground  should  be 
taken  to  the  whole  petition.^  The  code  does  not  recognize 
the  misjoinder  of  parties  defendant  as  a  cause  for  demurrer.* 
A  defendant  improperly  joined  may  demur  for  the  reason 
that  no  cause  of  action  is  stated  against  him.'  Where  partiea 
are  improperly  joined,  advantage  of  this  misjoinder  cannot 
be  taken  by  parties  properly  joined.^  The  demurrer  must 
show  wherein  the  misjoinder  exists,  by  pointing  out  the  par-' 
ticular  plaintiffs  misjoined,  giving  the  reasons.*  It  has  been 
held  in  Ohio  that  a  misjoinder  of  parties  may  be  raised  by 
general  demurrer.*  If  the  misjoinder  appears  on  the  face  of 
the  petition,  objection  must  be  raised  by  special  demurrer, 
and  if  not  so  taken  is  waived.^*  If  it  does  not  appear  on  the 
face  of  the  petition,  an  answer  is  proper,  and  it  may  be  a 
ground  of  nonsuit.'^  If  a  petition  makes  a  good  cause  against 
some  of  the  parties,  or  against  each  of  them  separately,  if  they 
were  improperly  joined  a  demurrer  will  lie.^* 

Sec.  99.  Defect  of  parties  plaintiff  and  defendant. —  De- 
murrer on  the  ground  of  defect  of  parties  means  a  deficiency 

>  Haire  t.  Baker,  6  N.  Y.  857.  Lewis  v.  Williams,  8  Minn.  161-154; 

s  burns  ▼.  Ashworth,  72  N.  a  40e.  Belknap  v.  Caldwell,  88  Ind.  11 

sNeil  ▼.  Trustees,  eta,  81  O.  a  15-  ^Phister  ▼.  Dacey  (Supi  Ct  CalX  8 

'20;    Powers  v.  Bumcratz,  12  O.  S.  West  0.  Rep.  80a 

278;  Palmer  V.  Davis,  28  N.  Y.  245;  ^Fultz  ▼.  Walters,  2  Mont   165; 

Berkshire  t.  Shultz,    25   Ind.    528;  Barney  ▼.  Drexel,  88  Hun,  419;   19 

Mornan    ▼.   Carroll,   85   Iowa,    22;  N.  Y.  Week.   Dig.  515;    Irwine  v. 

Truesdell  ▼.  Rhodes,  26  Wia  215-220 ;  Wood,  7  Cola  477. 

Pomeroy  on  Rem.,  sea  287.  >  Bartges  v.  O'Neil,  18  a  a  72;  76. 

*  Hammond  ▼.  Ha  mmond,  28  Abb.  Contra^  Tennan t  ▼.  Pf ester,  51  CaL  51 1. 
N.  a  8ia  i^O'Callaghan  ▼.  Bode,  84  CaL  489; 

•Code,  sea  6062;  Clark  v,  Bayer,  24  Paa  Repi  269  (18—);  Gellam  ▼. 

82  a  a  299-811;  Palmer  ▼.  Davis,  Sigman,  29   Cal.    687;    Tennant  v. 

28  N.  Y.  242;    Richtmyer  ▼.  Richt-  Pfester,  51  Cal.  511-515;  Patchin  ▼. 

myer,  50  Barb.  55 ;  Fish  y.  Hose,  59  Peck,  88  N.  Y.  89. 

How.  Pr.  288 ;  Powers  ▼.  Bumcratz,  ii  South  Fork,  eta  ▼.  Snow,  49  CaL 

12  a  a  278 ;  Neil  ▼.  Trustees,  eta,  81  155. 

O.  a  15-20.  "  Shamokin  Bank  y.  Street,  16  O.  a. 

•  Nichols  y.  Drew,  94  N.  Y.  22;  1-a 
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of,  and  not  too  many,  parties.*  The  same  general  principle 
underlying  all  grounds  of  demurrer  is  applicable  here.  When 
the  defect  appears  on  the  face  of  the  petition  it  may  be  de- 
murred to,  but  when  it  does  not  so  appear  and  it  is  necessary 
to  introduce  evidence  to  make  the  defect  apparent,  then  an 
answer  is  the  proper  remedy.'  A  demurrer  to  a  petition  upon 
the  ground  of  defect  of  parties  should  specifically  point  out 
and  name  those  who  should  have  been,  but  were  not,  made 
parties;'  and  no  one  can  demur  to  a  petition  upon  this 
ground  unless  his  own  interest  requires  that  the  defect  be 
cured.^  A  demurrer  for  non-joinder  of  parties  is  well  taken 
where  it  appears  that  the  court  cannot  determine  the  contro* 
▼ersy  before  it  without  prejudice  to  the  rights  of  others,  nor 
by  saving  those  rights.*  In  an  action  against  one  of  two  obli- 
gors or  contractors  on  a  joint  obligation  or  contract,  the  pe- 
tition is  demurrable  for  defect  of  parties.*  And  where  one  of 
the  joint  owners  is  not  made  a  party  plaintiff,  but  the  defend- 
ant fails  to  avail  himself  of  such  defect,  he  cannot  be  allowed 
to  show  such  non-joinder  in  diminution  of  the  amount  to  be 
recovered.''  A  personal  representative  of  a  deceased  partner 
cannot  be  joined  as  a  party  defendant  with  the  surviving 
partner  to  an  action  for  a  partnership  debt,  when  the  petition 
does  not  show  that  the  same  can  be  made  of  the  survivor.*    A 

'  Richtmyer  ▼.  Same,  50  Barb.  65 ;  defect  of  parties  apparent  on  the  face 
Railroad  Ca  ▼.  Schnyler,  17  N.  Y.  of  a  petition  can  only  be  raised  by 
502l  Where  there  is  a  misjoinder,  or  demurrer.  An  answer  raising  a  de- 
an excess  of  parties  plaintiff,  there  is  feet  of  parties  tenders  an  issue  to 
not  a  defect  of  parties.  It  must  be  a  be  tried.  McCormick  ▼.  Blossom,  40 
def  ect»  not  an  excess.  McKee  v.  Eaton,  Iowa,  256 ;  Lowry  ▼.  Harris,  12  Minn. 
26  Kan.  226 ;  Murray  v.  McGarigle,  69  255. 
Wis.  484  (1887).  *  Dewey  ▼.  State,  91  Ind.  182 ;  New- 

*  Petition    filed   by  husband   and  come  ▼.  Wiggins,  78  Ind.  305,  315 ; 

wife  showing  no  cause  of  action  in  Cox  ▼.  Bird,  65  Ind.  277 ;  Durham  v. 

Uieir  favor  jointly  may  be  demurred  Bischof,  47  Ind.  211 ;  Baker  v.  Haw- 

ta    Bartges  v.  O'Neil,  18  O.  S.  72.  kins,  29  Wis.  576;  Murray  ▼.  Mc- 

The  right  to  make  the  defense  by  Garigle,  69  Wis.  488-90 ;  0*Callagban 

answer  is  not  waived  by  failure  to  so  ▼.  Bode,  84  Cal.  489. 

demur.  Blasters  ▼.  Freeman,  17  O.  S.  ^  Newbould  ▼.  Warrin,  14  Abh  Pr. 

32&    If  no  objection  be  made  by  an-  80. 

swer  or  demurrer  it  is  waived.  Hoop  *  Wallace  v.  Eaton,  5  How.  Pr.  99. 

▼.  Plummer,  14  O.  &  44a     If  not  <  Eaton  ▼.  Baloom,  88  How.  Pr.  80. 

raised   by  demurrer   it   is   waived.  ?  2^bri8kie  v.  Smith,  18  N.  Y.  323. 

Uyan  v.  MuUinix,  45  Iowa,  681.    A  •  Yoorhis  ▼.  Childs,  17  N.  Y.  354. 
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demurrer  on  the  ground  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  does  not  raise  the 
question  of  defect  of  parties. 
Sec.  100.  Form  of  demurrer  for  defect  of  parties.— 

[CapUon.'] 

Defendant  {avy  plaintiff]  demurs  to  plaintiff's  petition  [or, 
defendant's  answer]  upon  the  following  grounds,  to  wit: 
1.  That  there  is  a  defect  *of  parties  plaintiff  in  this:  A.  B.  is 
a  necessary  party  plaintiff  and  shoula  be  joined ;  or^  that  there 
is  a  defect  of  parties  defendant  in  this :  A.  B.  is  a  party  de- 
fendant and  should  be  joined. 

N0T&—  See  sea  99,  ante. 

Sec.  101.  Mi^oinder  of  actions. —  As  the  code  specifically 
points  out  what  classes  of  actions  may  be  joined/  it  follows 
that,  where  these  provisions  are  not  complied  with  by  the 
pleader,  objections  may  be  taken  thereto  by  the  defendant. 
This  may  be  done  by  demurrer,'  and  the  plaintiff  compelled 
to  elect  upon  which  of  the  actions  improperly  joined  he  will 
rely.'  Or  it  may  also  be  taken  by  answer.*  A  demurrer  will 
lie  where  two  causes  of  action  are  improperly  joined,  one  be- 
ing good  and  one  bad.*  It  is  no  ground  of  demurrer  that 
separate  causes  of  action  which  may  be  united  in  the  same 
petition  are  all  stated  in  one  count  and  not  separately  as  re- 
quired by  the  code.  It  has  been  stated  elsewhere  that  demur- 
rer is  not  the  proper  remedy  in  such  cases.'  A  demurrer  on 
the  ground  that  there  is  a  misjoinder  of  causes  of  action  will 
lie  only  where  the  joinder  itself  is  forbidden,  such  as  uniting 
a  cause  of  action  in  tort  with  one  arising  on  contract,  and  has 
no  reference  whatever  to  the  manner  in  which  causes  are 
joined.^  If  it  appears  that  there  are  two  causes  of  action  im- 
properly joined,  it  will  vitiate  the  whole  petition,  even  though 
there  are  other  causes  of  action  properly  joined.'  The  fact 
that  two  causes  of  action  are  improperly  joined  in  one  count 
does  not  deprive  the  defendant  of  his  right  to  demur  thereto 

1  See  ch.  &  •  Higgins  ▼.  Crichton,  68  How.  Pr. 

3  O.  Code,  sea  606a  854 ;  2  Civ.  Proc.  R.  817. 

*  Boone*8  Pldg.,  sea  53.  *  See  ante^  sec.  20. 

*  Cloon  T.  Insarance  Ca,  1  Handy,  l  Hardy  v.  Miller,  11  Neb.  895  (ISSI\ 
89;  BrattOD  ▼.  Smith. 3  W.  L.  M.  497 ;  "Stanton  ▼.  Railway  Ca,  15  Civ. 
James  ▼.  Wilder,  25  Minn.  805.  Proc.  R  296. 
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for  misjoinder,*  The  purpose  of  the  demurrer  upon  this  ground 
is  to  compel  the  plaintiff  to  elect  upon  which  of  the  two  or 
more  causes  of  action  improperly  united  he  will  proceed.* 

Sec.  102.  MisiJoinder  of  separate  causes  of  action  against 
seyeral  defendants. — Where  causes  of  action  are  joined 
against  two  or  more  defendants  which  do  not  affect  all  of 
'  them,  a  demurrer  will  lie  thereto  at  the  instanco  of  a  defend- 
ant who  is  so  affected.'  It  is  not  to  the  misjoinder  of  parties; 
and  the  rule  that  a  defendant  against  whom  a  good  cause  of 
action  is  pleaded  may  not  demur  because  too  many  are  joined 
does  not  apply.^  An  action  against  trustees  or  executors 
for  negligence  cannot  be  joined  with  one  against  a  lessee  upon 
a  contract.* 

Sec.  103.  Form  of  Joint  demurrer. — 

Now  come  [naming  defendants]  and  separately  and  sever- 
ally demur  to  the  plamtiff's  cause  of  action,  and  say  that  said 
petition  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  them  jointly  or  severally. 

Note.— Hanover  School  Tp.  y.  Gant»  135  lad.  557;  Aztel  ▼.  Chase,  83 
lQd.54«. 

Sec.  104.  Facts  snfllcient  to  constitute  a  cause  of  action 
not  stated. —  The  extent  or  scope  of  this  ground  of  demurrer 
is  so  far  reaching  that  it  will  be  impracticable  to  attempt 
to  enter  into  anything  like  a  full  discussion,  except  to  state 
a  few  general  rules.  That  a  petition  may  be  subject  to  a 
demurrer  upon  this  ground,  the  facts  stated,  if  admitted  to 
be  true,  must  be  such  as  will  warrant  the  court  in  holding 
that  there  is  a  cause  of  action  stated;'  and  this  must  be  ap- 
parent from  all  the  allegations  in  the  petition.^  In  determin- 
ing this  question  it  is  well  understood  that  mere  matters  of 
form  will  be  disregarded,*  so  that  it  matters  not  if  facts  are 

1  Taylor  v.  Elevated  Railway,  52       •  Com  pton  v.  Hughes,  88  Hun,  877, 

N.  Y.  a  299;  Wiles  v.  Suydam,  64  87a 

N.  Y.   178;    Goldberg  t.  Utley,  80       « People  v.  Mayor,  28  BarK  240; 

V,  Y.  427.  Spear  ▼.  Downing,  22  How.  Pr.  30. 

'Sulliran  ▼.  Railroad  Ca,  1  Cir.       'Pierson  v.  McCurdy,  61  How.  Pr. 

Proc.  R  285.  184 ;  Calvo  v.  Daviee,  78  N.  Y.  211. 

SO.  Code,  sea  (H)62;  Nichols  ▼.  •Lyon  ▼.  Fish,  20  O.  100;  Trust- 
Drew,  94  N.  Y.  22;  Church  v.  Stan-  ees,  etc.  v.  Robinson,  W.  436;  Wood 
ton,  44  Han,  628 ;  Hees  ▼•  Railroad  ▼.  Funk,  7  O.  (pt  IX  196 ;  Burns  t. 
Ca,  29  Barbi  891.  Patterson,  2  Handy,  27a 

*Id. 
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artificially  stated,^  or  that  they  are  imperfectly  or  informally 
statedy'  if  a  good  oaase  of  action  is  set  forth.  It  mast  be  as- 
sumed that  not  only  the  facts  stated  are  true,  but  that  such 
as  may  by  reasonable  and  fair  intendment  be  implied  are 
also  true.'  A  failure  to  demur  on  the  ground  that  the  peti- 
tion does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion is  not  a  waiver  of  the  objection,  nor  does  it  conclude 
one's  right  to  insist  on  it  in  any  stage  of  the  proceedings  on 
error.* 

A  general  demurrer  will  not  lie  to  a  petition  stating  a 
prima  facie  cause  of  action,*  nor  to  a  defective  statement  of 
facts;*  nor  will  it  reach  the  question  of  the  jurisdiction  of  the 
court,^  or  defect  of  parties.*  Where  a  petition  on  its  face 
shows  a  cause  of  action  barred  by  the  statute  of  limitations, 
no  legal  cause  of  action  is  stated,  and  a  demurrer  thereto  on 
the  ground  that  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  raises  the  question  of  the  statute 
of  limitations  as  well  as  other  defects  in  the  petition.*  A  de- 
murrer in  the  language  of  the  statute:  '^  That  the  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action," 
is  sufficiently  specific.^*  An  objection  that  there  is  another 
action  pending  cannot  be  made  under  a  demurrer  upon  this 
ground,^^  nor  can  a  question  whether  a  petition  states  a  cause 
of  action  be  considered  upon  a  motion  to  dismiss." 

1  Wetmore  t.  Porter,  Od  N.  Y.  7S.  7  Bailroad  Ckx  ▼.  Bridge^  04  Ind. 

s  Marie  ▼.  Garrison,  83  N.  Y.  14  216. 

SMilliken  y.  W.  U.  Tel.  Ca,  110  •  Grain  ▼.  Aldrich,  88  CaL  514. 

N.  Y.  408w  •  Seymour  ▼.  Railway  Ca,  44  O.  a 

4  Nash,  PI  ft  Pr.   160 ;    Gould  ▼.  12 ;  &  P.  Valley  Ry.  Ckx  v.  Franz,  48 

Glass,  10  Barb.  170, 186 ;  Montgomery  O.  a  628-625 ;  Yore  ▼•  Woodford,  20 

Ca  Bank  v.  Albany  City  Bank,  7  0.&245. 

N.  Y.  450;   Coffin  t.  Reynolds,  87  lo  Wilson  t.  Polk  Ca,  113  Ma  126; 

N.  Y.  640;  Higgins  v.  Frneman,  2  O'Rourke  ▼.  Sioux  Falls,  54  N.  W. 

Daer,   650;   Budd  ▼.  Bingham,    18  Repi  1044  (a  D.,  1808);  Howland  ▼. 

Barbi  401  Kenosha  Ca,  10  Wis.  247 ;  Kent  y. 

•Campbell  ▼.  Taylor,  8  West  a  Snyder,  80 Cal  60a 

Repi  541  (Supi  Ct  UtahV  »  Williams  ▼.  Lewis,  124  Ind.  844; 

•Trustees,  etc.  ▼.Odlin, 8  0.a 208;  24  N.  R  Repi  788  (Ind.,  1800)l 

Lewis  ▼•  Coulter,  10  O.  a  451 ;  Union  ^  Richmond  T.  Brooking^  40  FwL 

Bank  of  Massillon  v.  Bell  et  al,  14  Repi  241. 
O.  a  200;  Brerett  ▼•  Waymir«^  80 
0.  aOOSL 
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See.  105.  Must  be  speciflc. —  The  demurrer  mast  specify 
the  grounds  of  objeotion  to  the  petition,  and  unless  it  does  so 
it  shall  be  regarded  as  objecting  only  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  or 
that  the  court  has  not  jurisdiction  of  the  subject-matter.^  The 
codes  differ  upon  this  question.  Under  some  the  demurrer 
will  be  disregarded  unless  the  grounds  are  specifically  set 
forth,'  and  the  rules  for  specification  are  necessarily  more 
stringent.  In  New  York  it  is  held  that,  in  demurring  upon 
the  ground  of  defect  of  parties,  the  names  of  those  who 
should  have  been  made  parties  should  be  set  forth,  and 
the  same  view  is  entertained  elsewhere.'  Nothing  more 
is  required  than  that  the  party  demurring  shall  clearly 
specify  upon  which  of  the  several  grounds  enumerated  he 
relies.* 

Sec.  106.  Waiver  of  objections. — ^When  any  of  the  defects 
enumerated  in  section  5062  do  not  appear  on  the  face  of  the 
petition,  the  objection  may  be  taken  by  answer;  and  if  no 
objection  be  taken  either  by  demurrer  or  answer,  the  de- 
fendant shall  be  deemed  to  have  waived  the  same,  except 
only  the  objection  to  the  jurisdiction  of  the  court,  and  that 
the  petition  does  not  state  sufficient  facts  to  constitute  a  cause 
of  action.* 

If  a  demurrer  and  an  answer  be  filed  at  the  same  time  to 
the  same  pleading,  tendering  issues  to  the  entire  action,  it  is 
a  waiver  of  the  demurrer.*  A  defendant  cannot  demur  and 
answer  to  the  same  matter.^  An  objection  not  taken  advan. 
tage  of  by  answer  or  demurrer  was  deemed  waived  where  the 
defendant  joined  issue  and  went  to  trial,  although  the  petition 
was  demurrable,  as  not  stating  facts  sufficient  to  constitute 

1 0.  Code,  sec.  606a  <  CaWin  ▼.  State  of  Ohio,  18  O.  a 

'N.  Y.  Code,  sec.  490;   Dodge  ▼.  60;  Danville,  eta    Turnpike  Ca  ▼. 

Colby,  108  N.  Y.  446.  Stewart,  2  Met  (Ky.)  119;  Hosier  ▼. 

*  See  sec.  99,  ante,  Eiiason,  14  Ind.  623 ;  Stocking  ▼.  Bar- 

^Durkee  ▼.  Saratoga,  etc.  R.  R,  4  nett.  10  O.  187;  Smead  ▼.  Cbrisfield, 

How.  Pr.  226 ;  (Jetty  v.  Hudson  River  1  D.  17. 

R.  R  Ca,  8  How.  Pr.  177 ;  De  Witt  '  Davis  v.  Hines,  6  O.  a  478 ;  Spell- 

V.  Swift,  8  How.  Pr.  281 ;  Lagow  v.  man  v.  Weider,  5  How.  Pr.  5 ;  Munn 

Neilson.  10  Ind.  18a  v.  Barnum,  1  Abb.  Pr.  281 ;  U  How. 

•Code,  sea  6064.  Pr.  66a 
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ti  cause  of  action.^  When  proper  service  is  made,  misnomer 
is  not  fatal  to  jurisdiction.* 

Failing  to  except  to  the  overruling  of  a  demurrer  to  a  peti- 
tion, and  answering  over,  waives  error  in  overruling  the  demur- 
rer, if  the  answer  supplies  the  defect  in  the  petition.'  Such  is 
not  the  case  where  a  demurrer  to  the  statute  of  limitations  or 
statute  of  frauds  is  erroneously  overruled.^  The  objection  that 
the  petition  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  may  be  made  at  any  time  before  final  judgment  on 
error,  and  can  never  be  waived  under  the  Ohio  code.*  Where  it 
appears  in  a  petition  in  an  action  brought  by  two  plaintiffs  that 
the  cause  of  action  is  not  joint  but  several,  the  right  to  stjot  up 
such  defense  by  answer  is  not  waived  by  failure  to  demur.* 
An  objection  to  a  defect  of  parties  is  waived  unless  taken  by 
demurrer  or  answer;^  and  so  with  misjoinder  of  parties,* or 
of  causes  of  action,*  or  the  pendency  of  another  action.^* 

Sec.  107.  Wlien  sustained  for  mifijoinder.—  When  a  de- 
murrer is  sustained  on  the  ground  of  misjoinder  of  several 
causes  of  action  in  a  petition  or  answer,  the  court,  on  motion 
of  the  party  who  filed  the  pleading,  shall  allow  him,  with  or 
without  costs,  in  its  discretion,  to  file  several  petitions,  each 
including  such  of  the  causes  of  action  as  might  have  been 
joined ;  and  an  action  shall  be  docketed  for  each  of  the  peti- 
tions, and  the  same  shall  be  proceeded  in  without  further 
service." 

Sec.  106.  Demurrer  to  part  and  answer  to  part. —  The  de- 
fendant may  demur  to  one  or  more  of  the  several  causes  of 
action  stated  in  the  petition  and  answer  as  to  the  residue.'^ 
A  defendant  cannot  demur  and   answer  to  the  same  cause 


1  Pepper  ▼.  Sidwell,  86  O.  a  454, 
466;  Spence  ▼.  Id&  Ca,  40  O.  a  517; 
Vore  T.  Woodford,  d9  O.  a  246. 

t  Spence  v.  Ins.  Co^  40  O.  a  517. 

t  lindeman  ▼.  Ziegler,  12  W.  L.  E 
319;  Ins.  Co.  v.  McGookey,  88  O.  a 
556.    But  see  aec.  1287,  post,  p.  1179. 

^Zieverink  ▼.  Kemper,  19  W.  L.  E 
870;  Myers  ▼.  CrosweU,  45  O.  a  54a 

ft  Sec.  5064 ;  Youngstown  v.  Moore^ 

waaisa 

*  Masters  ▼.  Freeman  ei  al,  17  O.  a 


7  De  Puy  V.  Strong,  87  N.  Y.  878 ; 
Decker  ▼.  Decker,  108  N.  Y.  128; 
Weraple  ▼.  McManus,  15  N.  Y.  a  86. 

« Fisher  ▼.  HaU,  41  N.  Y.  416. 

*  Jefferson  v.  Elevated  R  R.  Ca,  11 
N.  Y.  a  488;  People  ▼.  Murray,  8 
Hun.  577. 

10  Remington  ▼.  Walker,  21  Hun, 
822. 

n  Code,  sec  5066.  See  Cloon  ▼.  City 
In&  Ca,  1  H.  82;  14  Kan.  18a 

w  O.  Code,  sec.  6066. 
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of  action  at  the  same  time.  The  court  will,  in  sach  case,  com* 
pel  him  to  elect  between  them.^  A  demarrer  cannot  be  joined 
with  a  motion.  It  is  not  good  practice  to  allow  it'  A  de- 
murrer to  certain  defenses  and  reply  to  others  is  permissible.' 
The  statute  allowing  double  pleading  does  not  extend  to  allow- 
^T^g  ft  general  demurrer  and  a  plea  going  to  the  whole  dec- 
laration at  the  same  time/  Where  there  are  several  defend- 
ants, one  may  demur  and  another  file  an  answer.* 

See.  109.  Demarrer  to  reply. —  The  defendant  may  also 
demur  to  the  reply,  or  to  a  separate  traverse,  or  avoidance 
contained  in  the  reply,  of  a  defense  or  counter-claim,  on  the 
ground  that  it  is  insufficient  in  law  on  its  face.*  A  failure  to 
demur  to  the  reply  because  it  does  not  contain  matter  sufficient 
to  avoid  a  defense  set  up  in  the  answer  is  not  a  waiver  of  the 
right  to  object  to  the  sufficiency  of  the  reply,  and  will  not 
aflfect  the  judgment  to  be  rendered.^  A  demurrer  will  lie  to 
a  reply  that  contains  new  matter  inconsistent  with  the  facts 
alleged  in  a  petition."  Error  in  sustaining  a  demurrer  to  a 
reply  setting  up  new  matter  sufficient  to  avoid  a  defense  is 
ground  for  reversal  of  judgment,  unless  the  record  shows  such 
error  to  have  been  otherwise  waived.*  A  judgment  will  not 
be  reversed  on  error  for  sustaining  a  demurrer  to  a  reply, 
where  plaintiff  files  an  amended  reply,  presenting  the  same 
issues  in  addition  to  others  and  the  case  proceeding  to  trial 
and  judgment  on  the  issues  thus  presented.'* 

Sec.  110.  Form  of  demurrer  to  reply. — 

[Captio7i.'] 

The  defendant  demurs  to  the  reply  of  plaintiff  for  the  fol- 
lowmg  reasons  apparent  on  the  face  thereof,  to  wit : 

1st.  That  the  lacts  stated  therein  are  not  sufficient  in  law 
to  constitute  a  defense  to  the  answer  of  the  defendant. 

2d.  Mc. 


1  Davis  ▼.  Hines,  6  O.  a  473;  Penn. 
A  a  Can.  Ca  ▼.  Webb^  9  O.  186; 
Stocking  V.  Burnett^  10  O.  187. 

*  Qibeon  &  Ca  v.  Ohio  Farina  Ca, 
2  Disn.  499;  Laws  ▼.  Carrier,  3  a  a 
a  a  80;  4  W.  L.  G.  81 ;  Wyman  ▼. 
Hay€«,  1  Clev.  Rep.  17a 

'Stewart  v.  Welch,  41  O.  a  488, 
491. 

«  Craighead  r.  Kemble,  Ttepp.  246. 


ft  AHison  Bros.  Ca  ▼.  Hart^  9  N.  T. 
a  69a 

•  O.  Code,  sec.  5067. 

7  Brown  ▼.  Kroh,  81  O.  a  49a  See 
Mc  Williams  v.  Same,  27  O.  a  69a 

•Newcomb  &  Ca  ▼.  Weber,  1  G  a 
a  R.  12,  14 

*  Knox  Connty  Bank  ▼.  Lloyd,  18 

o.  assa 

10  Sage  ▼.  Sleutz,  28  O.  a  t 
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Sec.  111.  Demurrer  to  answer. —  The  plaintiff  may  demar 
to  a  oounter-claim,  set-off  or  defense  consisting  of  new  matter 
contained  in  the  answer  on  the  ground  that  it  is  insufficient 
in  law  on  its  face.^  The  only  ground  specified  under  this  pro- 
vision is  that  the  answer  is  insufficient  in  law  on  its  faoe. 
The  New  York  code  is  similar.'  It  is  there  held  that  if  the 
new  matter  does  not  state  facts  sufficient  to  constitute  a  de- 
fense, it  may  be  subject  to  a  demurrer  for  insufficiency.*  In 
demurring  to  an  answer  it  will  be  sufficient  to  allege  generally 
that  the  answer  is  insufficient  to  enable  the  plaintiff  to  avail 
himself  of  any  questions  affecting  the  merits  of  the  answer.^ 
A  general  demurrer  to  an  answer  containing  several  distinct 
grounds  of  defense  may  be  overruled  if  any  one  of  the  defenses 
is  sufficient  to  bar  the  action.*  And  such  a  demurrer  to  an 
answer  searchcb  the  record  only  to  the  extent  that  a  general 
demurrer  to  the  petition  would  lie,  and  does  not  reach  de- 
'  fects  available  only  upon  special  demurrer,  such  as  misjoinder 
of  plaintiffs.*  An  answer  to  a  petition  seeking  equitable  re- 
lief is  not  demurrable  for  the  reason  that  it  sets  up  a  partial 
and  not  complete  bar.'  And  so  is  an  answer  denying  all  ma- 
terial allegations  good  on  demurrer.*  An  objection  to  the 
sufficiency  of  the  answer  should  be  taken  by  demurrer  when 
it  relates  to  matters  of  substance.*  A  motion  to  strike  out  an 
entire  answer  for  insufficiency  cannot  be  entertained,  as  de- 
murrer is  the  proper  remedy.^*  If  defenses  set  up  in  a  joint 
answer  of  several  defendants  are  not  available  to  all,  a  de- 
murrer will  lie  to  the  answer." 

Where,  in  an  answer  to  a  suit  by  a  widow  for  her  distribu- 
tive share  of  an  estate,  an  answer  is  interposed  that  she  is 

1  a  Code^  sea  506a  Minn.  150 ;  Seaver  ▼.  Hodgkin,  68 

«N.  Y.  Codey  sec.  4M.  How.  Pr.  12a 

s  Merritt  ▼.  Millard,  5  Bosw.  045 ;        <  Rothweller  v.  Ryan,  4  a  Q  Q 

Otis  ▼.  Shantz,  2S  N.  T.  8t  R.  6ft  888-40. 

*  Arthur  v.  Brooks,  14  Barb.  588 ;       7  Peebles  v.  Isaminger,  18  O.  &  49a 
Hyde  ▼.  Conrad,  5  How.  lia.  *  Lewis  v.  Coulter,  10  O,  a  451; 

« Mansfield,    Cold  water    &    Lake  Eetcham  ▼.  Zerega,  1  K  D.  Smith, 

Michigan  R  R.  ▼.  Hall,  26  O.  a  810;  56a 

Shioyer  t.  Richmond.  16  O.  a  455 ;       •  Finch  ▼.  Finch,  10  O.  a  50L 
Hale  ▼.  Omaha  Nat  Bank,  49  N.  Y.      >•  Goodman  v.  Robb,  41  Hun,  e05. 
626;   Hyde  t.  Supervisors,  eta,  48      "Tailor  ▼.  Spaulding,  18  OIt.  P»a 

Wie.  189;  Bruce  ▼.  Benedict  81  Ark.  R  12a 
801;  First  Nat   Bank  v.  How.    28 
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barred  by  a  post-nuptial  agreement,  such  answer  is  insuflScient 
on  demurrer,  unless  it  contain  an  averment  ttiat  the  provision 
made  for  her  was  fair,  reasonable  and  equitable.^  A  plaintiff 
cannot,  without  leave  of  court,  dismiss  his  action  without  preju- 
dice after  his  demurrer  to  the  answer  is  overruled.  It  i»  a 
final  submission  unless  leave  is  obtained  to  reply  or  amend.^ 
Sec.  112.  Form  of  demurrer  to  answer. — 

Plaintiff  demurs  to  the  answer  of  the  defendant  upon  the 
foUowinff  grounds,  to  wit : 

1st.  That  the  facts  stated  therein  are  insuflScient  in  law,  on 
its  face,  to  constitute  a  defense  to  plaintiff's  cause  of  action* 

2d.  Mo. 

Sec*  113.  Demurrer  to  eounter-claim. —  The  plaintiff  may 
also  demur  to  a  counter-claim  or  set-off  upon  which  the  de- 
fendant demands  an  affirmative  judgment,  when  it  appears 
on  its  face,  either  —  1.  That  the  court  has  no  jurisdiction  of 
the  subject  thereof.  2.  That  the  defendant  has  not  legal  ca- 
pacity to  recover  on  the  same.  8.  That  there  is  anothei 
action  pending  between  the  dame  parties  for  the  same  cause. 
4.  That  the  counter-claim  is  not  of  the  character  specified  in 
section  5072.  6.  That  the  counter-claim  or  set-off  does  not 
state  facts  sufficient  to  entitle  the  defendant  to  the  relief  de- 
manded.' 

This  provision  can  be  resorted  to  only  where  a  defendant 
asks  an  affirmative  judgment,  so  that  he  becomes  practically 
a  plaintiff.  It  does  not  apply  when  the  counter-claim  set  u]>^ 
merely  extinguishes  the  plaintiff's  cause  of  action.* 

Sec.  114.  When  demurrer  will  lie — Some  general  rales* 
A  demurrer  will  lie  on  the  ground  of  triviality  of  cause,*  to 
a  part  of  a  claim,*  or  an  answer,'  or  to  an  indictment  or  infor- 
mation,' or  to  variance  on  profert,*  to  lapse  of  time  appearing 
on  the  face  of  the  pleading,^*  to  misjoinder  of  defendants,"  for 


1  Miller  v.  Miller,  16  O.  a  527. 

s  Beaumont  v.  Herrick,  24  O.  a  445. 

*0i  Code,  sec.  5069. 

^Otis  ▼.  Shantz,  88  N.  Y.St  R  484 

*Carr  t.  Inglehart,  8  O.  a  457. 

•  Higgins  V.  Pelton,  4  W.  L.  R  751. 

Y  Everett  et  aL  v.  Waymireet  aL, 

10  o.  a  8oa 

8  State  ▼.  Brower,  80  O.  a  101 ;  Da- 
vis V.  State,  82  O.  a  24 


"Kemp  V.  McGuigin,  Tapp.  la 
1*  Williams  v.  Presbyterian,  etc.,  1 
O.  a  478;  9  W.  L  J.  808;  HiU  v. 
Henry.  17  O.  a  11 ;  Sturges  v.  Bur- 
ton, 8  O.  a  215 ;  CommissionerB^  etc. 
V.  Andrews,  18  O.  a  4a 

"  Foote  T.  aty  of  Cincinnati,  9  O. 
81 ;  Milius  v.  Marsh,  1  D.  6ia 
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misjoinder  of  husband  and  wife,'  for  misjoinder  of  causes  of 
action,'  to  an  action  brought  in  a  firm  name  where  it  is  not 
alleged  that  they  are  doing  business  in  the  state.' 

See.  115.  When  demurrer  will  not  lie  —  General  rnles.— 
A  demurrer  will  not  lie  for  want  of  parties,*  nor  for  omission 
to  attach  copy  of  instrument,*  nor  to  bill  of  particulars  before 
ft  justice  of  the  peace,*  nor  to  matter  of  form,^  nor  for  defective 
process  or  service,'  nor  for  indefiniteness,'  nor  to  a  negative 
pregnant,"  nor  to  the  title  of  a  suit  wrongfully  stated,"  nor  to 
a  part  of  a  cause,"  nor  for  duplicity  or  redundancy,"  nor 
because  a  petition  asks  relief  that  cannot  be  granted,"  nor 
to  make  a  petition  definite  and  certain,"  for  misnomer,^' 
for  argumentativeness  or  surplusage,"  for  irrelevant  matter 
merely,"  nor  because  the  allegations  are  hypothetical,"  nor  for 
want  of  verity  in  the  allegations,"  nor  for  statements  of  mat- 
ters of  belief,*'  nor  where  different  grounds  of  defense  are  im- 
properly intermingled  in  one  statement,"  nor  because  of  incon- 
sistent  statements." 

Sec.  116.  Miseellaneons  general  rales.—  On  demurrer 
judgment  is  always  given  against  the  party  that  commits  the 
first  fault  in  pleading."  Where  a  demurrer  to  an  indictment 
is  sustained,  and  the  defendant  discharged  by  the  court  of 

1  Bartges  v.  0*Nei1, 18  O.  a  72l  "  Blackwell     ▼.    Montgomery,     1 

<  Corbin  ▼.  Bouye^  1  a  S.  G.  R.  269 ;  Handy,  40 ;  Cunningham  ▼.  Phillips, 

Nimocks  ▼.  Inks,  17  O.  596.  T.  16Sl 

•Haskins  ▼.  Alcott,  18  O.  a  210;      » Smith  v.  Wyatt,  2  G  a  Q  R  12. 
Brownson  ▼.  Metcalf,  1  H.  ISa  u  Cannon  y.  Ldndsay,  85  Ala.  198. 

4Tru8te68,eta  ▼.  McCaughy,20.a      i^Townsend  ▼.  Bogert,  126  N.  Y. 

162.  870. 

•  Calvin  v.  State,  12  a  a  60.  »  Everett  ▼.  Way  mire^  80  O.  a  808. 

•Bruder  v.  Biehl,  1  O.  C  a  86l  MSlocomb  y.  McBride,  17  O.  607. 

7  Trustees,  eta  v.  Robinson,  W.  486 ;      "  18  Abb.  Pr.  884 
Lyon  y.  Finch,  20  O.  100;  Wood  v.      i«  Watson  y.  Husson,  1  Dner,  242i 
Funk,  7  O.  (pt  1\  190;  Burns  y.  Pat-      >•  Taylor  y.  Richards,  9  Bosw.  679. 
terson  et  aL,  2  H.  270.  ^  McGregor  y.  McGregor,  21  Iowa, 

•68  Ga.  99.  441. 

•Railway  Co.  y.  Iron  Ca,  46  O.  a  •>  Stoutenburg  y.  Lybrand,  18  O.  a 

44;  Trustees,  eta  y.  Odlin,  8  O.  a  22a 

208;  Lewis  y.  Coulter,  10  a  a  451 ;  » Akerly  y.  Vilas,  25  Wis.  708. 

Union  Bank,  eta  y.  Bell,  14  O.  a  ^  Larimer  y.  Eelley,  10  Kan.  298. 

20a  s«Trott  y.  Sarchett,  10  O.  a  241^ 

M  Lawrence  y.  Cooley,  1  Cley.  Repi  Headington  y.  Nefl;  7  O.  (pt  1),  229. 
17& 
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common  pleas,  the  circuit  court,  under  section  7856  of  tbe  Be- 
vised  Statutes  of  Ohio,  has  no  jurisdiction  on  a  petition  in  erroi 
filed  in  behalf  of  the  state  to  review  the  action  of  the  court 
of  common  pleas  in  sustaining  the  demurrer.^  A  judgment 
will  not  be  reversed  for  error  in  sustaining  a  demurrer  to  a- 
defense,  where  the  defendant  does  not  stand  upon  such  de- 
fense, but  so  amends  his  answer  that  upon  the  trial  he  has  the 
benefit  of  all  the  averments  of  the  original  defense.'  A  de- 
murrer to  a  reply  reaches  the  cross-petition.'  Where  a  de- 
murrer is  filed  to  an  entire  defense  it  is  error  to  sustain  it  as 
to  part  and  strike  out  the  remainder.^ 

The  rule  that  the  demurrer  reaches  the  first  defective  plead- 
ing is  subject  to  the  qualification  that  it  is  only  an  objection 
to  the  jurisdiction,  or  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  that  searches  the  rec- 
ord upon  a  demurrer  to  an  answer.*  A  defect  in  the  conclu- 
sion of  a  plea  cannot  be  reached  by  general  demurrer.*  Error 
in  sustaining  a  demurrer  is  waived  by  setting  up  the  same 
matter  in  the  answer  or  reply .^  A  ruling  on  a  demurrer  is 
vacated  by  an  appeal  of  a  cause,*  and  a  demurrer  waives  the 
right  to  file  a  motion.*  A  wife  may  demur  even  though  her 
husband  has  filed  an  answer.^*    Joinder  on  demurrer  is  not 
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1  State  ▼.  Simmons,  49  O.  B,  805. 
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See.  117.  Bemedy  for  formal  defects. —  Under  the  code 
all  matters  of  form  are  remedied  upon  motion,^  which  is  an 
application  addressed  to  a  court  for  an  order  with  respect 
thereto.'  This  is  a  departure  from  the  common  law,  as  the 
remedy  there  pursued  was  a  special  demurrer.  Several  ob- 
jects may  be  included  in  the  same  motion  if  they  all  grow 
out  of  or  are  connected  with  the  action  or  proceeding  in  which 
it  is  made.'  It  is  said  that  when  a  motion  is  filed  to  a  petition 
the  defendant  will  not  be  in  default,  although  he  has  failed  to 
file  a  demurrer  or  answer  until  the  motion  is  disposed  of.^ 
This  is  the  universal  practice ;  but  where  a  motion  is  without 
merit  and  made  for  delay  the  court  would  be  justified  in  ren- 
dering judgment  by  default.'  Otherwise,  where  a  motion  is 
made  in  good  faith,  it  would  be  a  hardship  upon  a  defendant 
to  declare  him  in  default  when  he  has  a  motion  pending.  He 
may  be  unable  to  plead  until  the  same  is  disposed  of. 

Sec.  118.  Motion  asto Jarisdietion. —  Amotion  may  prop- 
erly be  made  by  a  defendant  for  the  purpose  only  of  ques- 
tioning the  jurisdiction  of  the  court  over  the  person  without 
submitting  himself  thereto,  and  when  based  only  upon  that 
ground  it  does  not  amount  to  an  appearance  or  waiver.^  But 
it  amounts  to  an  appearance  by  the  party  and  a  waiver  of  the 
question  of  jurisdiction,''  where  the  motion  is  to  strike  from  the 
files  the  summons  and  the  return,  and  also  all  the  papers  filed 

1  Grannis  v.  Hooker,  29  Wis.  65.         *  Kellogg  v.  Churchill,  1  W.  L.  M. 
'  0.  Code,  sec.  6121  ;  Callender  v.    45 ;  Kinyon  v.  Palmer,  20  la.  138. 
Bailroad  Co.,  11  0.  S.  520.  •  Smith  v.  Hoover,  39  0.  S.  249, 258. 

<  O.  Code,  sec.  5122.  *  Maholm  v.  Marshall,  29  0.  S.  611 ; 

*  Maxwell  on  Pldg.,  p.  362.  Mardsden  v.  Soper,  11  O.  S.  505-6. 
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in  the  case  on  the  ground  of  irregularities  and  defects.  So 
motion  made  to  dismiss  an  action  for  the  reason  that  the  court 
has  no  jurisdiction  over  the  subject-matter  of  the  action,  has 
been  held  to  be  a  waiver  of  defective  service  and  a  voluntary 
appearance.^  And  so  with  a  motion  to  quash  summons  and 
return  for  improper  service,  filed  by  a  railway  company  on  the 
ground  that  the  court  had  no  jurisdiction  of  the  case,  as  no  part 
of  its  road  passed  through  the  county  .2  That  a  person  may 
not  submit  himself  to  the  jurisdiction  of  a  court,  he  must  ap. 
pear  for  the  sole  purpose  of  objecting  to  jurisdiction  of  the  court 
over  the  person,  confining  his  objections  to  the  mode  or  manner 
in  which  it  has  been  so  obtained,  moving  to  quash  the  service. 
It  is  not  then  a  waiver  of  any  defect  in  the  manner  of  obtaining 
the  same.3  if^  however,  the  motion  involves  the  merits  of  the 
case  made,  the  rule  is  otherwise.* 

Sec.  119.  Motion  to  quash  summons  and  dismiss  ae- 
tlon  for  want  of  jurisdiction.— 

Now  comes  the  defendant  C.  E.,  not  intending  in  any  manner 
to  enter  his  appearance  herein,  but  for  the  sole  purpose  of  pro- 
testing and  objecting  to  the  jurisdiction  of  this  court  over  this 
defendant,  therefore  moves  the  court  to  quash  the  summons 
issued  herein  against  this  defendant  for  want  of  jurisdiction 
over  the  person  of  the  defendant. 

Sec.  120.    Motion  should  specifically  point  out.— It  is 

the  duty  of  a  party  who  asks  relief  by  motion  to  specifically 
point  out  what  he  desires.^  It  should  indicate  the  part  to  which 
objection  is  made  in  such  a  manner  that  it  may  be  ascertained.  ^ 
A  motion  to  make  definite  and  certain  should  point  out  the 
alleged  defects.'' 

Sec.  121.  To  strike  out. — Redundant,  irrelevant  or  scurril- 
ous matter  inserted  in  a  pleading  may  be  stricken  out  on 
motion  of  the  party  prejudiced  thereby ;  and  so  with  obscene 
words,  which  may  be  stricken  out  by  the  court  of  its  own 
motion,*  Redundancy  consists  of  repetition,  and  irrelevancy 
has  reference  to  matter  which  has  no  bearing  upon  the  issues 
made.      A  plain  and  concise  statement  does  not  contemplate 

1  Elliott  v.  Lawhead,  43  O.  S.  171 ;  ^  Walker  v.  Morse,  33  Neb.  650. 

ilandy  v.  Insurance  Co.,  37  O.  S,  •  Jackson  v.  Bowles,  67  Mo.  609 ; 

366.  O'Connor  v.  Koch,  56  Mo.  263. 

«  Railway  Co.  v.  McLean,  1  O.  C.  C.  ^  Fisher  v.  Coons,  26  Neb.  400 ;  42 

112.  N.  W.  Rep.  417  (1889) ;     Kerr  v. 

»  Smith  V.  Hoover,  39  0.  S.  249  ;  Reece,  27  Kan.  338. 

Elliott  V.  Lawhead,  43  0.  S.  171.  "  0.  Code,  sec.  5087 ;  N.  Y.  Code, 

^  Handy  v.  Insurance  Co.,  supra ;  sec.  545.     See  Reichel  v.  Magrath, 

Maholm  v.  Marshall,  29  0. 6.  611.  L.  R.  14  App.  Cas.  665. 
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a  long  and  prolix  history  of  the  cause  of  action.^  If  there  is  a 
semblance  of  a  cause  of  action  set  forth  in  the  petition,  its  suffi- 
ciency can  not  be  determined  upon  a  motion  to  strike  out ;  ^  nor 
will  such  a  motion  be  entertained  after  an  answer  or  demurrer 
filed.3  If  a  motion  is  made  to  strike  out  matter  which  is  mate- 
rial, it  then  partakes  of  the  nature  of  a  demurrer,  and  can  not  be 
entertained.  It  is  not  competent  by  motion  to  strike  out  aver- 
ments in  a  petition  material  to  the  cause  of  action,  and  in  this  way 
defeat  a  right  of  recovery.  Such  matters  must  be  met  by  answer.* 
When  a  pleader  becomes  prolix  and  states  more  than  is  essential 
to  his  action,  it  becomes  surplusage  and  falls  under  the  head  of 
irrelevant  matter,  and  may  properly  be  stricken  out,^  or  it  may^ 
be  disregarded  by  the  court.^  A  motion  to  strike  out  is  addressed 
to  the  discretion  of  the  court,  and  error  can  not  be  predicated 
thereon  unless  some  substantial  right  has  been  jeopardized.^ 
This  discretion,  however,  should  usually  be  confined  to  cases 
where  the  mover  will  be  prejudiced  by  the  matter  complained 
of.®  Among  those  matters  which  may  be  properly  stricken  out 
upon  motion  falling  within  the  provision  of  the  code  under  con- 
sideration are  evidential  fact§^  or  arguments. ^^  A  motion  to 
strike  out  certain  allegations  of  fact  stated  by  way  of  justification 
and  mitigation,  in  an  action  for  libel,  can  not  be  entertained,  as 
both  may  be  set  up  at  the  same  time.^^  Nor  can  an  entire  an- 
swer be  stricken  out  as  redundant,^^  qj.  specified  defenses  for  un- 
certainty.^* Where  one  defense  in  an  answer  contains  a  general 
denial,  a  like  denial  embraced  in  other  defenses  may  be  stricken 
out.^*  A  motion  to  strike  out  a  reply  on  the  ground  of  depar- 
ture, and  a  demurrer  to  it  at  the  same  time  upon  the  same  ground, 
is  not  proper;  the  motion  may  be  stricken  from  the  files. ^^  And 
where  new  matter  in  an  amendment  is  intended  as  another  or 
difierent  cause  of  action  against  one  defendant  only,  but  is  not 


'McGlothlin  v.  Hemery,  44  Mo. 
350. 

» Walter  v.  Fowler,  85  N.  Y.  621. 

5  Best  V.  Clyde,  86  N.  0. 4 ;  Russell 
v.  ChamberB,  31  Minn.  54. 

*  Long  V.  Newhonse,  57  0.  8.  348, 
867. 

5  Petty  V.  Trustees,  95  Ind.  280. 

•  Ashe  V.  Gray,  90  N.  C.  137. 

7  Cogswell  v.  State,  65  Ind.  1 ;  Gate 
V.  Gilman,  41  Iowa,  530 ;  Petree  v. 
Brotherton,  133  Ind.  692;  32  N.  E. 
Rep.  300;  Long  v.  Newhouse,  57 
O.  S.  348,  367. 


'  Boone's  Pldg.,  sec.  249,  note  13. 

'Railroad  Co.  v.  Bristol,  26  Atl. 
Rep.  122  (Conn.,  1893);  Bowen  v. 
Aubrey,  22  Cal.  566;  Wooden  v. 
Strew,  10  How.  Pr.  48. 

"  Gould  V.Williams,  9  How.  Pr.  51. 

"  Van  Ingen  v.  Newton,  1  Disn. 
458. 

"  Fasnacht  v.  Stehn,  53  Barb.  650. 

'3  Smead  V.  Chrisfield,  1  Disn.  17. 

'♦  Campen  v.  Murray,  3  0.  C.  C.  93.. 
See  Boone's  Pldg.,  sec.  250,  note  11. 

's  Laws  V.  Carrier,  2  C,  S.  C.  R.  80. 
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sufficient  to  constitute  a  cause  of  action,  it  may  be  stricken  ouU^ 
A  court  may  in  its  discretion  order  the  plaintiff  to  so  amend  his 
petition  as  to  strike  out  irrelevant  and  redundant  allegations.^ 
And  a  frivolous  answer,  demurrer  or  reply  may  be  stricken  out 
upon  motion.^  A  form  of  a  motion  of  this  character  is  very 
simple  and  may  be  as  follows :  Defendant  now  comes  and  moves 
the  court  to  strike  out  of  the  petition  as  redundant  and  irrelevant 
the  following,  to  wit. 

See.  121a.    Same— Answering  after  motion  overruled. 

— ^If  a  party  who  has  filed  a  motion  to  strike  out,  answers  the  same 
matters  that  he  moved  to  strike  out,  after  the  motion  is  overruled, 
he  must  be  considered  to  have  waived  his  right  to  have  the  action 
of  the  court  upon  the  motion  reviewed.* 

Sec.  122.  To  strike  from  files.— There  are  instances  in 
which  courts  have  power  to  strike  pleadings  from  the  files  upon 
motion,  but  such  a  motion  can  not  be  made  to  subserve  the 
purposes  of  a  general  demurrer.^  It  is  most  commonly  employed 
in  case  of  sham  pleadings,  which  are  those  good  in  form  but 
false  in  fact,  and  are  not  permitted  under  the  code,  the  court 
having  inherent  power  to  strike  them  from  the  files.®  For  ex- 
ample, a  general  denial  which  is  false  in  fact  may  be  stricken  off 
as  sham,  and  the  court  may  hear  evidence  and  determine  whether 
it  was  filed  in  good  faith  or  is  false  in  fact.''  On  the  contrary  it 
has  been  held  that  the  pleading  should  prima  fade  show  no  de- 
fense or  falsity ;  ®  and  that  a  pleading  can  not  be  declared  frivo- 
lous where  it  requires  argument  so  to  do,^  and  that  this  can  not  be 
done  where  it  is  verified  or  supported  by  affidavit.^^  The  right  to 
object  to  the  overruling  of  a  motion  to  strike  a  pleading  from 
the  files  is  waived  by  pleading  over.^^  A  motion  can  not  be  made 
to  strike  a  pleading  from  the  files  for  any  reason  which  affects  the 
substance,  but  only  upon  the  ground  of  some  irregularity  or 
form  .^2  X  pleading  not  filed  within  the  prescribed  time  may  be 
stricken  from  the  files.^^ 


'  Hawkins  v.  Furnace  Co.,  40  O.  S, 
507. 

'Drake  v.  Bank,  33  Kan.  635. 

3  Bliss  on  Code  Pldg.,  sec.  421. 

*  Williamfl  v.  Ry .  Co.  112  Mo.  463 ; 
Walker  v.  Wear,  42  S.  W.  Rep.  928 
<Mo.,  1897). 

s  Robinson  v.  Fitch,  26  O.  S.  659- 
62 ;  Ellis  v.  Reddin,  12  Kan.  306.  See 
chapter  on  Demurrer,  sec.  109. 

<^  Upton  V.  Kennedy,  36  Neb.  66; 
Wayland  v.  Tyson,  45  N.  Y.  281. 


7  Wertheimer  v.  Morse,  23  W.  L.  B. 
465.  Questioned  in  Werk  v.  Christie, 
9  0.  C.  C.  439.    See  ante,  sec.  74. 

8  Upton  V.  Kennedy,  36  Neb.  66; 
53  N.  W.  Rep.  1042;  Cottrill  v. 
Cramer,  40  Wis.  559. 

9  Barney  v.  King,  13  N.  Y.  S.  685. 
"  Bryant's  Pldg.,  p.  200. 

"  Shugart  v.  Pattee,  37  Iowa,  422. 
"  Finch  V.  Finch,  10  0.  S.  501. 
»3  Acock  V.  Halsey,  90  Cal.  215 ;  27 
Pac.  Rep.  193  (1891). 
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See.  123.  To  make  definite  and  certain.—  When  the  alle- 
gations of  a  pleading  are  so  indefinite  and  uncertain  that  the 
precise  nature  of  the  charge  or  defense  is  not  apparent,  the 
court  may  require  the  pleading  to  be  made  definite  and  cer- 
tain by  amendment.^  The  remedy  for  uncertainty  and  in- 
definiteness  is  by  motion  and  not  demurrer;'  so  that  where 
the  language  of  a  pleading  will  fairly  admit  of  a  construction 
that  will  sustain  it  against  a  demurrer,  it  should,  in  the  ab- 
sence of  a  motion  to  make  definite  and  certain,  be  so  construed.' 
Questions  of  the  suiBciency  of  the  averments  in  a  pleading 
can  only  be  raised  by  motion  to  make  definite  and  certain  or 
to  strike  out.^  Such  a  motion  mav  reach  a  want  of  cer- 
tainty  as  to  time,*  ambiguity  caused  by  alternative  averments,* 
or  an  allegation  that  an  appraisement  was  not  legally  and 
duly  made,^  or  an  allegation  as  to  the  title  of  a  note  sued 
upon,*  or  the  sufficiency  of  a  reply.*  And  while  an  allegation 
or  denial  of  ownership  is  not  a  mere  conclusion  of  law,  yet  as 
a  statement  of  facts  it  may  be  indefinite  and  subject  to  mo- 
tion.^* It  must  be  clear  to  the  court,  however,  that  the  plead- 
ing is  uncertain  before  sustaining  such  a  motion,^^  and  the 
question  cannot  be  raised  for  the  first  time  on  appeal."  Where 
two  causes  of  action  are  set  up,  but  not  separately  stated  and 
numbered,  a  motion  may  be  made  to  reach  this  irregularity." 
But  it  is  entirely  discretionary  with  the  court  as  to  whether 
the  two  causes  shall  be  so  separately  stated  and  numbered, 
and  its  refusal  to  so  order  is  not  reviewable.'^  While  it  is 
competent  for  a  party  to  move  to  make  a  pleading  of  his  ad- 
versary definite  and  certain,  yet  inasmuch  as  it  is  the  primary 
duty  of  the  party  pleading  to  present  a  clear  and  unequivocal 

1 0.  Code,  flea  5088,  *  Jamisoo  ▼.  King,  60  Cal  182L 

3  Railway  Ca  ▼.  Iron  Ca,  46  O.  a  ^  Trustees  ▼.  Odlin,  8  O.  a  39a 

44 ;  Lorrillard  ▼.  Clyde,  86  N.  Y.  384 ;  ^  Schrock  ▼.  Cleveland,  29  O.  a  499. 

Roe  ▼.  Lincoln    Ca,  66   Wis.    66;  "Whelan  ▼.  Kinssley,  26  O.  a  181. 

Trustees  ▼.  Odlin,  8  O.  a  298;  Lewis  lo  stoutenburg  ▼.  Lybrand,  18  O.  a 

V.  Coulter,  10  O.  a  461 ;  Bank  y.  Mas-  228. 

sillon,  14  O.  a  208 ;  44  O.  S.  55.  ^i  People  ▼.  Tweed,  63  N.  T.  201. 

*  Railway  Ca  ▼.  Iron  Ca,  miprcu  ^^OsYmtb  t.  Graves,  11  Ore.  526. 

^Pelton  V.  Bemis,  44  O.  a  66,  and  ^'See  ante,  sec.  20;  Township  v. 

cases  cited.  Bennett,  10  O.  a  441. 

•Railroad  Ca  ▼.  Shanklin,  94  Ind.  "  People  v.  Tweed,  63  N.  Y.  194. 
297. 
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statement  of  his  allegations,  the  onus  of  having  them  so  made 
oannot  be  cast  upon  his  adversary  by  his  own  fault  in  failing 
to  perform  his  duty.*  The  form  of  the  motion  may  be :  Now 
oomes  the  defendant  and  moves  the  oourt  for  an  order  requir- 
ing the  plaintifiF  to  make  his  petition  definite  and  oertain,  in 
this,  to  wit — stating  the  grounds  with  particularity. 

Sec.  124.  Other  motions. —  A  defendant  may  at  any  time 
before  the  commencement  of  the  trial  file  a  motion  to  require 
a  non-resident  of  the  county  in  which  the  action  is  brought 
to  give  security  for  costs.' 

See.  126.  Notice  of  motion. —  Notices  of  motions  are  usu- 
ally regulated  by  rules  of  court.  When  required,  it  must  be 
in  writing,  and  contain  the  names  of  the  parties  or  proceed- 
ing in  which  it  is  made,  the  name  of  the  court  or  judge  be- 
fore whom  it  is  to  be  made,  the  place  where  and  the  day  and 
hour  on  which  it  will  be  heard,  the  nature  and  terms  of  the 
order  to  be  applied  for,  and  must  be  served  a  reasonable 
length  of  time  before  the  hearing.'  Parties  are  bound  to  take 
notice  of  all  motions  made  in  court  and  during  the  pendency 
of  an  action  in  the  manner  pointed  out  by  the  mles.^  Mo- 
tions to  strike  pleadings  and  papers  from  the  files  may  be 
made  with  or  without  notice,  as  the  court  or  judge  shall  di- 
rect.* 

Sec.  125a.    Bight  to  file  motion  waived  how.— The  rule 

is  well  settled  that  the  right  to  file  a  motion  to  a  pleading  is 
waived  by  first  filing  a  demurrer  or  answer.  6  And  if  a  demurrer 
has  been  sustained  to  the  petition  which  is  thereafter  amended, 
a  motion  will  not  lie  to  the  amended  petition  to  matters  which 
were  in  the  original  petition,  but  only  to  new  matter  therein. 
A  party  filing  a  motion  must  embrace  therein  all  the  grounds 
which  he  may  have,  otherwise  he  waives  them,  as  the  court 
does  not  sit  to  entertain  successive  motions  to  the  same  plead- 
ing. 

1  Clark  V.  Dillon,  97  N.  Y.  374.  *  O.  Code,  sec.  5126. 

«  0.  Code,  sees.  5340-42,  5344.  •  Caldwell  v.  Brown,  9  O.  C.  C.  691 ; 

«  0.  Code,  sec.  5123.  Gerard  v.  Gerard,  135  Ind.  15 ;  State 

*  Gamer  v.  Cline,  2  W^.L.M.  329.  v.  Bath,  21  Kan.  583;    Sheehan  v. 

As  to   service    of   motions,  see  0.  Sims,  36  Mo.  App«  224. 
Code,  sees.  5124,  5125. 
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127.  Amendment  changing  ac- 
tion not  allowed. 

1381  Amendments — What  and 
when  mada 

190.  Same— After  demorrer^ius- 
tained. 

180l  Continuance  after  amend- 
ment 


Sea  181.  Amendment  relatea  back 

183.  Amendment,  how  mada 
188.  Supplemental  pleadings 

184.  Same  continued  —  Supple- 

mental petition. 

185.  Same  continued — Sapi^ 

mental  answei; 
180.  Immaterial  errors. 
187.  Consolidation  of  aotioii& 


See.  126.  Amendment  of  pleadings  generally. —  The  law 
has  always  been  favorable  to  amendments  of  pleadings.  Even 
when  made  orally  the  pleader  was  not  held  to  the  form  of 
statement  first  made,  and  so  the  idea  descends  to  as  under 
the  code.  It  has  been  considered  that  the  code  confers  al* 
most  unlimited  power  upon  the  court  to  permit  amendment 
of  pleadings  in  furtherance  of  justice,^  but  the  time  when  they 
may  be  made  is  regulated  by  statute.'  Amendments  are  per- 
mitted upon  the  theory  that  it  is  better  to  preserve  and  im- 
prove what  has  already  been  done  than  cast  it  aside.  Impor- 
tant  defects  should  be  corrected  as  well  as  unimportant ;  those 
of  substance  as  well  as  ot  form.'  Amendments  may  be  made 
at  the  times  prescribed  by  the  code  without  leave.  But  at 
any  other  time  an  application  for  leave  so  to  do  must  be 
made/ and  it  rests  largely  in  the  discretion  of  the  court.  ^ 
And  pleadings  filed  out  of  time  without  leave  oi  consent  of 
court  will  be  disregarded.'    A  pleading  which  does  not  oon- 

iDienlei  v.  Davis,  13  Wi&    58;  Burtis  v.  Wait»  88  Kan.  48S;  Clark 

Deck  T.  Smith,  IS  Neb.  89a  v.  Gark,  20  O.  a  128 ;  Bruck  v.  Bate- 

^See  sec.  188,  post  man,  25  O.  a  609;  Newburg  Pet  Ca 

>  Elliaoci  T.  Bailroad  Ca,  87  Ga.  691.  t.  Weara,  44  O.  a  610;  Enison  v. 

«TuUos  T.  Lane^  12  a   Bep,  508  Bailroad  Co.,  supra. 

(La.,  1898).  •Hopkins  ▼.  Cothran.  17  Kan.  ITiL 

^Stith  V.  Fullenwider.  40  Kan.  78;  231 
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tain  a  substantial  cause  of  action  is  held  not  amendable  in 
form ;  ^  nor  should  an  amended  petition  which  states  no  cause- 
of  action  be  allowed  to  be  filed,'  and  it  will  be  disregarded  or 
stricken  out  as  irrelevant.'  Amendments  must  not  be  made 
for  delay  but  in  good  faith.* 

Sec.  127.  Amendment  changing  action  not  allowed. —  It 
has  been  frequently  asserted  by  the  courts  that  an  amendment 
cannot  be  permitted  when  a  new  or  different  cause  of  action 
is  introduced;*  and  this  is  the  provision  of  the  code,  that  is, 
the  amendment  must  not  substantially  change  the  claim  or 
defense.*  It  does  not  refer  to  the  form  of  the  remedy,  but 
only  to  the  claim  or  defense.^  A  cause  of  action  which  has  ac- 
crued since  the  commencement  of  the  action  cannot  be  brought 
in.*  This  must  be  by  supplemental  petition.*  An  action  upon 
a  contract  cannot  be  changed  to  one  in  tort,'*  or  from  tort  to 
contract  Or  an  action  on  a  fire  insurance  policy  cannot  be 
amended  so  as  to  make  it  an  action  upon  a  parol  contract 
made  after  the  issuance  of  the  policy."  A  new  cause  of  action, 
however,  is  not  added  where  the  amendment  merely  adds  a 
specification  of  further  allegations  of  negligence  and  unskil- 
fnlness  against  a  defendant.'*  And  so  with  an  amendment 
showing  that  an  injury  occurred  in  a  different  manner  from 
that  alleged  in  the  original  petition.'*  Or  an  action  for  dam- 
ages resulting  from  the  purchase  of  a  horse  may  be  amended 
to  show  an  express  warranty.'*  And  where  an  action  has  been 
brought  apon  an  account  the  petition  may  be  amended  so  as 
to  bring  in  a  note  given  in  settlement  thereof.^®  The  plaintiff  may 
change  the  form  of  an  action  from  an  equitable  one  to  a  legal 
action,  if  the  general  identity  of  the  transaction  is  maintained, 
and   the  claim  is  not  substantially  changed.'^    The  rule  for- 


1  Ellison  ▼.  Railroad  Ca,  supra, 

SRippe  ▼.  Stogdill,  61  Wis.  88; 
Hawkins  ▼.  Furnace  Ca,  40  O.  S. 
607. 

s  Hawkins  ▼.  Furnace  Co.,  supra, 

<  Ostrander  v.  Ctonkey,  20  Hun,  421. 

•Shields  v.  Moore^  2  W.  L  M.  437; 
Freeman  v.  Grant  132  N.  Y.  22; 
Smead  ▼.  Chrisfield,  1  Handy,  578; 
Hollister  ▼.  Livingston,  9  How.  Pr. 
140;  Reeder  v.  Sayre,  70  N.  Y.  181. 

•O.  Code,  sec.  5114. 

»  Poor  ▼.  Scanlan,  7  W.  L.  B.  15. 

*  Randall  t.  Christianson,  61  N.  W« 
Hep.  258  (Iowa,  1892). 


*  See  sea  138.  post 

!•  Link  ▼.  Jarvis,  88  Pac.  Rep.  206 
(Cal.,  1898). 

"  Cox  V.  Railroad  Ca,  87  Ga,  747 ; 
Carmicbael  ▼.  Argard,  52  Wia  607« 

12  Hill  ▼.  Aa&urance  Corpi,  26  Abh 

N.  a  2oa 

M  Ehlein  v.  Bray  ton.  21  N.  Y.  a  826. 

14  Smith  V.  Bogenschutz,  19  a  W. 
Rep.  667  (Ky.,  1892). 

»  Gulp  V.  Steere,  47  Kan.  746. 

M  Roe  V.  Holbert,  18  a  W.  Rep.  417 
(Tex,  1892).    But  see  ch.  12»  sea  — k 

*' Raymond  v.  R.R.  Co.,  57  0.8, 
271 ;  39  W.  L.  B.  50. 


§  128.]  AMENDMEN'ra,  BTa  233 

merlj  was  that  amendments  were  not  permitted  where  the 
purpose  was  to  set  up  defenses  which  were  termed  uncon- 
scionable though  legal,  as  usury,  statute  of  limitations,  or  the 
like.^  But  this  has  been  departed  from  somewhat  and  amend- 
ments  are  permitted  without  regard  to  the  nature  of  the  de- 
fense.' It  is  perfectly  clear  that  a  party  may,  so  long  as  he  ia 
permitted  to  amend  as  of  right,  set  up  any  kind  of  a  defense; 
bat,  as  suggested  by  Mr.  Bliss,  when  it  becomes  discretionary 
with  the  court,  it  should  be  controlled  by  equitable  considera- 
tions,' and  an  unconscientious  defense  is  not  favored  in  equity.^ 
This  may  bo  correct  in  theory,  but  amendments  are  seldom 
refused  in  practice,  and  the  rule  adopted  in  the  New  York 
cases  is  that  most  generally  followed.  In  an  action  for  slander 
where  the  petition  charges  the  words  to  have  been  spoken 
against  the  plaintiff  individually,  an  amendment  may  be  made 
by  showing  that  they  were  spoken  of  him  in  his  business.^ 
It  may  easily  be  determined  whether  the  same  evidence  will 
support  the  original  and  amended  petition,*  and  if  not,  then 
the  pleading  cannot  be  considered  an  amendment.^  An  ac- 
tion for  money  had  and  received  cannot  be  changed  to  one  for 
conversion,*  nor  specific  performance  substituted  for  damages.*^ 
But  a  petition  for  false  imprisonment  may  be  changed  to  one 
for  malicious  prosecution,'*  and  malicious  prosecution  to  false 
imprisonment."  A  new  and  different  cause  of  action  cannot 
be  set  up  in  an  action  on  appeal.^ 

See.  128.  Amendments  —  What  and  when  made.—  The 
plaintiff  may  amend  his  petition  without  leave,  at  any  time  be- 
fore the  answer  is  filed,  without  prejudice  to  the  proceeding ;  but 
notice  of  such  amendment  shall  be  served  upon  the  defendant 

1  Bliss  on  Code  Pldg.,  sec.  431.  >  Bliss  od  Code  Pldg.,  sec.  481. 

s  McQueen  v.  Babcock,  22  How.  Pr.  «  Treasurer  ▼.  Martin,  50  O.  &  197, 

220.    Usury  may  be  set  up.    Bamett  •Shields  ▼.  Moore,  2  W.  L.  M.  487. 

▼.  Meyer,  10  Hun,  109.    It  is  held  •Scovill  ▼.  Glasner,  79  Ma  449^ 

to  be   discretionary  in    Wisconsin.  Lumpkin  t.  Collier,  69  Mo.  170. 

Plumer  ▼.  Clark,  59  Wis.  646 ;  Smith  ?  ScovUl  v.  Qlasner,  79  Ma  449. 

T.  Dragert,  61  Wis.  222.  In  Treasurer  •  Kotch  v.  Sieplein,  1  Clev.  Rep.  17. 

T.  Martin,  50  O.  S.  197,  the  court  say  *  Evens  ▼.  Hall,  1  Handy,  484 

that  the  statute  of  limitations  is  a  i*  Johnson  y.  Corrington,  8  W.  L  BL 

meritorious  defense,  but  where  an  1139. 

unfair  advantage  has  been  taken  so  ^^  Spice  v.  Steinruck,  14  O.  S.  21& 

that  it  becomes  an  unconscionable  iSQrant  v.  Ludlow,  8  O.  S.  82;  Wik 

defense  it  should  not  be  allowed.  son  v.  Wilson,  30  O.  S  865. 
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or  his  attorney ;  and  the  defendant  shall  have  the  same  time 
to  answer  or  demur  thereto  as  to  the  original  petition.^  And 
at  any  time  within  ten  days  after  a  demurrer  is  filed,  the  ad- 
verse party  may  amend,  without  leave,  on  payment  of  costs 
since  the  filing  of  the  defective  pleading;  and  notice  of  filing 
an  amended  pleading  must  be  forthwith  served  upon  the  other 
party,  who  shall  have  the  same  time  thereafter  to  answer,  or 
reply  thereto,  as  to  an  original  pleading.*  When  a  demurrer 
is  overruled,  the  demurrant  may  answer  or  reply,  if  the  court 
is  satisfied  that  he  has  a  meritorious  claim  or  defense  and  did 
not  demur  for  delay .•  The  court  may,  before  or  after  judg- 
ment, in  furtherance  of  justice,  and  on  such  terms  as  may  be 
proper,  amend  any  pleading,  process,  or  proceeding,  by  add- 
ing or  striking  out  the  name  of  any  party ,^  or  by  correcting  a 
mistake  in  the  name  of  a  party,*  or  a  mistake  in  any  other  re- 
Bpect,  or  by  inserting  other  allegations  material  to  the  case,  or 
when  the  amendment  does  not  substantially  change  the  claim  or 
defense,  by  conforming  the  pleading  or  proceeding  to  the  facts 
proved ;  and  when  an  action  or  proceeding  fails  to  conform 
to  the  provisions  of  this  title  of  the  code,  the  court  may  per- 
mit the  same  to  be  made  conformable  thereto  by  amendment." 
Amendments  under  this  provision  rest  entirely  within  the 
discretion  of  the  court,  and  should  be  allowed  at  any  stage  of 
the  trial  in  furtherance  of  justice.^  In  fact  it  is  considered 
the  duty  of  the  court  to  so  allow  the  amendment.*  This, 
however  is  subject  to  the  limitation  that  the  cause  of  action 
must  not  be  changed,  nor  cause  delay,  or  be  prejudicial  to  the 
defendant,*  nor  should  the  amendment  leav^  the  cause  of  ac- 

1  a  Code,  sea  6111 ;   QaiDlan  v.  Ca  v.  Wysong.  8  O.  G  G  211»  2V2. 

Danford,  28  Kan.  507.  amendment  afte«  verdioi 

*  O,  Code^  sea  SIISl  *  This  does  not  ^abstantiaUy  ohanu'* 
*0.  Code,  sea  5118;  Roose  v.  Per-  the  claim  or  defensf^*    Dewejr  v.  M.  - 

kina,  9  Neb.  804,  810.  Lain,  7  Ean.  126. 

*  Liggett  ▼.  Ladd,  28  Oreg.  20 ;  31        «  O.  Code,  sea  5114. 

Paa  Bep.  81  (1892).    The  real  party  in  ^  Railroad  Co.  y.  Br^wfk  99  No- . 

interest  may  be  substituted.  Clawson  492 ;  Link  ▼.  Jarvis,  88  Pa^  Rep.  20''> 

V.  Cone^  2  Handy,  07.    As  to  adding  (CaL.  1898) ;  Guidery  ▼.  Green,  95  Cal. 

or  striking  out  the  name  of  a  party,  680;  80  Paa  Repi  786;  Railway  Co. 

i^e  Ansonia  Rubber  Ca  v.  Wolf,  1  ▼.  Morgan,  182  Ind.  480 ;  81 N.  B.  Re«). 

Handy,  286.    As  to  amendment  add-  661  (1892X 

iag  new  parties,  see  Liebmann  ▼.  *  Becker  ▼.  Walworth,  45  G  &  175 

HoGraw,  8  Wash.  520.    See  Railway  ^HaU  ▼.  Railway  Ca,  84   Iowa, 

811 ;  51  N.  W.  Rep.  150  (1892X 
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tion  incomplete.^  Where  justice  requires  it,  an  amendment 
maj  be  made  in  the  court  of  last  resort '  as  well  as  upon  ap- 
peal' The  petition  may  be  amended  to  conform  to  the  proof  ;^ 
as,  for  instance,  where  the  proof  shows  that  the  plaintiff  had 
been  run  over,  which  the  petition  fails  to  state,  it  may  be 
amended  to  meet  the  proof.^  An  amendment  may  be  made 
bj  inserting  the  time  of  payment  of  a  note  sued  upon,*  or  the 
dates  when  slanderous  words  were  spoken  may  be  inserted  by 
amendment  in  an  action  for  slander.^  And  in  an  action  on  a 
contract  the  petition  may  be  amended  so  as  to  claim  the  act- 
ual value  of  work  done  and  materials  furnished  instead  of  the 
^x>ntract  price  as  originally  claimed.'  A  new  cause  of  action 
not  inconsistent  with  the  one  originally  stated  may  be  set 
forth ; '  or  a  petition  claiming  damages  for  a  wrongful  arrest 
may  be  amended  by  striking  out  the  averment  of  ^'  want  of 
probable  cause  "  and  alleging  that  it  was  made  illegally  and 
with  force ;  *•  or  matter  may  be  more  fully  set  out."  Addi- 
tional material  allegations  which  change  the  nature  of  the  ac- 
tion may  be  inserted,"  so  long  as  the  subject-matter  of  the 
action  remains  the  same."  Matters  of  description  in  a  suit 
affecting  realty  may  be  changed; "and  so  may  some  fact 
omitted  in  a  petition  essential  to  raise  a  duty  involved  in  the 
action  be  supplied,"  or  the  prayer  may  be  changed."  But  such 
an  amendment  will  be  unavailable  unless  the  original  petition 
^contained  a  cause  of  action."    It  has  been  held  that  amend- 


1  Ellifloii  ▼.  Railroad  Ca,  87  Ga.  69L 

SHumphrieB  v.  Spafford,  14  Neh. 
^88.  490. 

SHorton  t.  Horner,  14  O.  487; 
Orant  t.  Ludlow,  8  O.  S.  1 ;  Brock  y. 
Bateman,  25  O.  a  S09;  Kilgore  v. 
Emmett  88  O.  S.  410. 

«  McWhinne  v.  Martin,  77  Wis.  182. 
See  Railway  Ckx  ▼.  Morgan,  81  N.  E. 
RepiOOl. 

•Foley  ▼.  a  &T.  Ca,  85  Mich.  7. 

•Tribune  Pukx  Ca  ▼.  Hamill,  2  Cola 
App.  287 ;  80  Pac.  Rep.  187  (1892> 

^Beneway  t.  Thorp,  77  Mich.  181. 

•  Sohool  District  t.  Boyer,  46  Kan. 
64;  26  Pfta  Rep.  484  (1891X 

•  Brown  v.  I/eigh,  49  N.  Y.  78; 
Sheldon  v.  Adams,  41  Barb.  54. 


!•  Spice  ▼.  Steinrock,  14  O.  a  2ia 
A  part  of  a  cause  of  action  may  be 
withdrawn.  Watson  ▼.  Rush  more, 
16  Abb.  Pr.  61. 

"Hintrager  ▼.  Richter,  62  N.  W. 
Rep.  188  (Iowa,  1892). 

!•  Railway  Ca  v.  Salmon,  14  Elan. 
612. 

IS  Baldock  t.  Atwood,  21  Oreg.  7a 

14  Ward  y.  Parlin,  80  Neb.  876;  46 
N.  W.  Rep.  529  (1890>  See  Frey  t. 
Owens,  27  Neb.  862. 

u  Ellison  T.  RaUroad  Co,  87  Oa.  69L 

^Draper  v.  Moore^  2  Qa  C.R  167; 
Gtetty  T.  Railroad  Ca,  6  How.  Pr. 
269 ;  Dawson  ▼.  Mighton,  1  CleT.  R«p^ 
116. 

17  Dawson  ▼.  Mighton,  tupro. 
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ments  may  be  made  by  reference  to  and  adoption  of  specified 
portions  of  counts,  and  by  adding  thereto  averments  so  as  to* 
constitute  another  separate  coant.^  An  amendment  may  be 
made  for  the  purpose  of  explanation  or  more  fully  setting 
forth  a  cause  of  action.'  Greater  privileges  are  granted  a  de- 
fendant in  respect  to  amendment.  He  may  urge  as  many 
defenses  as  he  may  have,  and  he  may  change  or  add  to  them, 
and  is  restricted  only  to  the  extent  that  he  should  not  be  al- 
lowed to  set  np  a  new  defense  late  in  the  action.' 

Sec.  129.  Same  —  After  demnrrer  sustained. — If  the  de- 
murrer td  a  pleading  be  sustained  the  adverse  party  may 
amend,  if  the  defect  can  be  remedied  by  amendment,  as  th& 
discretion  of  the  court  may  direct/  But  where  leave  to  amend 
is  not  granted  judgment  may  be  rendered  on  the  petition.*' 
And  if  a  petition  is  amended  after  a  demurrer  is  sustained  all 
errors  are  thereby  waived.'  And  so  with  a  defendant  wha 
files  an  amended  answer  after  demurrer  has  been  sustained  to 
his  original  answer.^  A  defendant  is  not  entitled  as  a  matter 
of  right  to  demur  anew  to  an  amended  pleading.'  And  it 
cannot  lie  on  the  ground  that  it  predicates  its  right  to  recover 
upon  a  fact  which  did  not  exist  when  the  original  petition 
was  filed,' 

See.  130.  Continuance  after  amendment. —  When  either 
party  amends  a  pleading  or  proceeding  and  the  court  is  satis- 
fied, by  affidavit  or  otherwise,  that  the  adverse  party  can- 
not be  ready  for  trial  in  consequence  thereof,  a  continuance 
may  be  granted  to  some  day  in  term,  or  to  another  term  of 
court.i®  When  an  amended  petition  is  filed  as  of  right  or 
within  ten  days  after  demurrer  is  filed,  the  defendant  is  en- 
titled to  the  usual  time  in  which  to  answer.^^  A  court  may 
properly  refuse   to  admit  an  amendment  which  may  necessi- 

1  BirmiDf^ham,  eta  Ry.  Co.  ▼.  AUen,  Paa  Rep.  386  (1892) ;  Evans  v.  Insure 
13  S.  Rep.  8  (Ala.,  1892).  ance  Ca,  6  Ind.  App.  198 ;  81  N.  K 

2  Valencia  ▼•  Couch,  32  Cal  339;  Rep.  843  (1892);  Harris  t.  Railroad 
Stryker  v.  Bank,  28  How.  Pr.  20.  Co.,  88  Va.  660  (1892). 

>  Bryant  on  Code  Pldg.,  sea  230.  ^  Smith  v.  Dom,  96  Cal  7a 

See  aiife,  sea  78.  'Null  ▼.  Jones,  5  NeU  500.    Only^ 

^O.  Code,  sea  5116.  the  amended  pleading  can  be  looked 

•Devoss  V.  Gray,  29  O.  S.  159, 160.  ta    Id. 

•Gale  V.  Tuolumne  W.  Co.,  14  Cal  i^O.  Code,  sea  6117. 

96 ;  Canceart  ▼.  Henry,  33  Paa  Rep.  ^^  Mather  ▼.  Furnace  Ca,  1  W.  L  M. 

92  (Cal.,  1893).  351.   R.  S.,  sees.  5111, 5112.   See  ante, 

'Sylvester  v,  Craig,  18  Cola  44;  31  sec.  67. 
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tate  a  continuaoce  without  abusing  its  discretionary  powers.^ 
Where  delay  is  caused  by  an  amendment  to  an  answer  the 
<;ourt  may  impose  such  terms  as  will  compensate  the  plaintiff 
for  any  injury  caused  thereby.* 

Sec  131.  Amendment  relates  back. —  The  amended  plead- 
ing is  substituted  for  and  takes  the  place  of  the  original;'  the 
latter  of  which  is  disregarded  and  the  case  tried  upon  the 
amended  one,  and  no  benefit  can  be  derived  from  the  original/ 
The  amended  pleading  or  petition  relates  back  to  the  com- 
mencement of  the  action,  and  the  rights  of  the  parties  are 
determined  as  of  that  time ;  the  statute  of  limitations  ceases 
to  run  when  the  original  petition  is  filed.^  But  a  party  cannot 
bring  in  an  omitted  claim  which  has  become  barred  by  the 
statute  of  limitations  since  the  filing  of  the  original  petition  by 
an  amendment,  and  have  it  relate  bac&  to  the  filing  of  the  orig- 
inal petition  so  as  to  defeat  the  statute.^ 

See.  182.    Amendment,  how  made.— Some  courts  have 

held  it  to  be  the  settled  and  approved  practice  to  make  minor 
amendments,  such  as  adding  to  or  striking  out  the  name  of  a 
party,  correcting  dates  or  obvious  errors,  by  way  of  inter- 
lination  and  erasure.  But  where  new  claims  and  demands 
are  introduced,  or  allegations  are  added  or  stricken  out,  the 
pleading  should  be  rewritten  and  the  new  matter  set  forth 
as  in  an  original.     It  can  not  be  done  by  mutilating  or  alter- 

>8kagi!Ry.,etc.,v.Cole,2Waah.57.      <  Hills   v.  Ludwig,  46  O.  8.  873. 

•  Bams  V.  Scooffy,  98  Cal.  271 ;  33  The  court  may  strike  such  new 
Pac.  Rep.  86  (1893) ;  Griffin  v.  Same,  barred  claim  or  cause  out  upon 
33  Pac.  Rep.  88  (Cal.,  1893).  motion.       Commissioners    v.    An- 

»  Bank  v.  Telegraph  Co.,  30  0.  S.  drews,  18  O.  8.  69.  "An  amend-' 
555;  Gillman  v.  Cosgrove,  22  Cal.  ment  of  a  complaint  can  not  be 
356 ;  Brown  v.  Mming  Co.,  32  Kan.  allowed  where  to  do  so  would  de- 
528.  prive  the  defendant  of  the  benefit 

^Bank  v.  Telegraph  Co.,  supra;  of  the  statute  of  limitations,  which 
Smith  V.  Wigton,  35  Neb.  460;  53  could  have  been  used  against  an 
N.  W.  Rep.  374  (1892).  An  amended  original  action."  Gillam  v.  Ins.  Co., 
answer  supersedes  the  first.  Reihl  28  S.  £.  Rep.  470  (N.  C,  1892) ; 
V.  Likowski,  33  Kan.  515.  Roberts  v.  Ins.  Co..  118  N.  C.  420; 

»  Barber  v.  Reynolds,  33  Cal.  497 ;   Gill  v.  Young,  88  N.  C.  56;  Chicago 
Allen    V.    Marshall,  34    Cal.   165;   &  A.  R.  Co.  v.  Scanlan,  48  N.  E. 
Brown  v.  M.  &  S.  Co.,  32  Kan.  528 ;   Rep.  826  (111.,  1897).   Cy.   Sherman 
Lorensana  V.  Camanllo,  45Cal.  125;   Oil  <&  C.  Co.  y.  Stewart,  42  S.  W. 
Link  V.  Jarvis,  33  Pac.  Rep.  206  (Cal.,   241  (Tex.,  1897). 
1893) ;  Miller  v.  Cook,  25  N.  E.  Rep. 
756  (HI.,  1890) ;    Wisner  v.  Ocum- 
paugh,  71  N.  Y.  113. 
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ing  the  files.^  The  rule  as  shown  by  the  authorities  in  the 
note  is  believed  not  to  be  the  universal  one.^  It  is  not  in 
any  event  necessary  to  rewrite  the  entire  pleading,  but  the 
amended  part  may  be  written  upon  separate  paper,  and  allega- 
tions in  the  original  pleading  may  be  incorporated  into  the 
amended  one  by  reference.^  The  better  and  more  orderly  course, 
however,  is  to  rewrite  the  original  and  incorporate  the  amend- 
ment in  it. 

Sec.  132a.  Supplemental  petition  defined.— A  supple- 
mental petition  or  pleading  is  an  additional  petition  or  pleading, 
which  states  facts  which  have  arisen  since  the  filing  of  the  orig- 
inal. It  does  not  supersede  the  latter,  but  becomes  a  part  there- 
of, and  together  constitute  the  petition  in  the  action.  If  the 
original  petition  does  not  state  a  cause  of  action,  a  supplemental 
one  can  not  be  employed^  to  aid  the  former  in  this  respect,  by 
setting  up  a  right  of  action  which  did  not  exist  at  the  time  the 
original  was  filed.* 

See.  133.  Supplemental  pleadings.— The  right  to  file  sup- 
plemental pleadings  conferred  by  the  code  simply  declares  the 


*  Hill  V.  Supervisor,  etc.,  10  0.  S. 
621.  In  Missouri  it  is  held  that  it 
may  be  made  by  interlineation, 
even  an  averment  of  an  additional 
demand.  South  Jophin  Land  Co.  v. 
Case,  104  Mo.  672.  S«e  Werbom  v. 
Austin,  8  S.  Kep.  280;  82  Ala.  498; 
Fitzpatrick  v.  Gebhart,  7  Kan.  35, 
holding  that  it  may  be  made  by  in- 
terlineation by  writing  on  separate 
paper.  If  the  amendment  is  short 
and  scarcely  if  at  all  material,  it  is 
not  an  abuse  of  discretion  to  allow 
it  to  be  made  by  interlineation. 
See  Simpson  v.  Greeley,  8  Kan.  586. 

^  See  ante,  sec.  20 ;  Blank  v.  Mor- 
rison, 1  Clev.  Rep.  195. 

3  Mahaska  County  State  Bank  v. 
Crist,  54  N.  W.  Rep.  450  (la.,  1893) ; 
Birmingham,  etc.,  Ry.  Co.  v.  Allen, 
13  8.  Rep.  8  (Ala.,  1892) ;  Eigenman 
V.  Rockport,  etc.,  79  Ind.  41. 

*  Barker  v.  Prizer,  48  N.  E.  4  (Ind., 
1897).  Musselman  v.  Mauley,  42 
Ind.  462;  Ponder  v.  Tate,  132  Ind. 
327. 

Patterson,  J.,  in  Lindenheim  v. 
N.  Y.  El.  R.  Co.,  50  N.  Y.  S.  886,  a 
recent  case,  speaking  of  a  supple- 


mental petition  says :  *  ^  It  is  sought 
by  this  amended  supplemental  com- 
plaint to  change  again  the  whole 
nature  of  the  action  from  one  triable 
by  jury — to  restore  it  as  one  in 
equity,  and  to  bring  a  new  suit  into 
the  old  one,  upon  a  cause  of  action 
which  did  not  exist  when  issue  was 
joined  in  the  original  suit,  and  every 
detail  of  which,  so  far  as  the  present 
plaintiff  is  concerned,  is  altogether 
extraneous  of  Ferber's  right  to  in- 
stitute the  suit  in  the  beginning. 

"  It  is  not  the  office  of  a  supple- 
mental complaint  to  accomplish 
that  purpose.  Such  a  pleading  re- 
lates only  to  some  matter  germane 
to  the  original  cause  of  action,  and 
which  has  arisen  since  the  previous 
pleading  in  the  case,  or  of  which  the 
pleader  was  ignorant  at  the  time 
that  pleading  was  made.  The  terms 
of  section  544  of  the  Code  of  Civil 
Procedure  authorize  the  allowance 
of  a  supplemental  complaint  which 
alleges  material  facts  which  oc- 
curred after  the  former  pleading,  or 
of  which  the  pleader  was  ignorant 
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law  as  it  existed  before,^  and  while  it  is  so  conferred  by  statute  it 
is  still  largely  discretionary  with  the  court.^  It  can  only  be  al- 
lowed on  motion,  but  should  not  be  permitted  upon  trial.^  It  is 
provided  that:  Either  party  may  be  allowed,  on  such  terms  as  to 
costs  as  the  court,  or  a  judge  thereof,  may  prescribe,  to  file  a  sup- 
plemental petition,  answer  or  reply,*  alleging  facts  material  to  the 
case  which  occur  subsequent  to  the  filing  of  the  former  petition, 
answer  or  reply ;  but  reasonable  notice  of  the  application  must 
be  given  when  the  court  or  judge  so  requires.^  It  is  almost  a 
matter  of  course  to  allow  a  supplemental  pleading  to  be  filed, 
when  the  application  is  promptly  made,^  though  it  should  not 
be  allowed  upon  an  ex  parte  application  J  It  is  designed,  not  to 
supply  omissions  or  defects,  but  to  introduce  facts  that  have 
transpired  since  the  action  was  brought,  to  strengthen  a  cause  of 
action  or  defense.^  Unlike  an  amended  petition,  a  supplemental 
one  never  takes  the  place  of  an  original ;  the  issues  joined  in  the 
original  pleadings  remain  as  issues  to  be  tried,  and  as  a  general 
rule  the  supplemental  petition  does  not  state  a  cause  of  action.' 
Upon  the  theory,  therefore,  that  a  supplemental  petition  is  not 
an  independent  one,  or  complete  in  itself,  but  must  be  taken  and   . 

a  proper  application,  to  amend 
pleadings,  so  that  even  a  new  cause 
of  action  might  be  declared  npon, 
bat  to  allow  it  to  be  done  by  sup- 
plemental pleading  is  not  the  proper 
way,  especially  in  a  case  where  the 
defendants'  rights  might  be  very 
much  impaired,  and  when  the 
plaintiff  may  bring  a  separate 
action,  if  she  has  an  enforceable 
cause  of  action." 

« Spears  v.  Mayor,  72  N.  Y.  442. 

■Medbury  v.  Swan,  46  N.  Y.  200; 
Smith  V.  Smith,  22  Kan.  609 ;  Hard- 
ing v.  Minear,  54  Cal.  699. 

3  Lyon  V.  Isett,  42  How.  Pr.  166. 

4  Ormsbee  v.  Brown,  60  Barb.  436. 
50.  Code,  sec.  6119. 
«  Sage  V.  Moeher,  17  How.  Pr.  367. 
'  Fleischman  v.  Bennett,  79  N.  Y. 

579. 

«  Nave  V.  Adams,  107  Mo.  414-16 ; 
Dillman  v.  Dillman,  90  Ind.  685; 
Porter  v.  Wills,  6  Kan.  463 ;  Gibbon 
V.  Dougherty,  10  O.  S.  366. 

9  Myers  v.  Met.  El.  By.,  12  N.Y.  S. 
2;  Hay  ward  v.  Hood,  44  Hun,  129; 
Farmers'  L.  AT.  Co.,  etc.,v.  Tel.  Co., 
47  Hun,  316. 


as  above  stated.  The  *  material 
facts '  referred  to  in  the  section  are 
facts  connected  with  the  cause  of 
action  asserted  in  the  former  plead- 
ing. They  may  be  new  matter,  but 
can  not  be  a  new  cause  of  action ; 
that  is  to  say,  an  entirely  independ- 
ent riii^ht,  which  had  no  previous 
existence,  and  no  connection  what- 
ever with  the  pending  suit.  This 
view  of  a  supplemental  complaint 
was  declared  in  Bank  v.  Duryee,  74 
N,  Y.  495,  in  which  the  court  says : 
'  The  new  Code  [referring  to  the 
Code  of  Civil  Procedure]  as  well  as 
the  old,  confines  the  complaint  to  a 
plain  and  concise  statement  of  the 
factsconstituting  the  cause  of  action, 
and  there  is  no  propriety  in  insert- 
ing in  a  supplemental  complaint  any 
new  allegations  other  than  those 
material  to  the  cause  of  action.' 

**  There  must  be  a  relation  in  fact 
between  the  original  cause  of  action 
as  set  out  in  the  complaint  and  the 
new  or  other  matter  set  up  in  a  sup- 
plemental pleading.  We  do  not 
mean  to  say  that  the  court  is  with- 
out power,  in  a  proper  way,  and  on 
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considered  with  the  original,  to  constitute  a  petition,  a  demurrer, 
therefore,  should  not  be  filed  to  the  supplemental  pleading,  as  it 
is  not  authorized  by  the  code.  This  view  is  adopted  by  a  num- 
ber of  authorities.^  A  defendant  may  also  be  permitted  to  file  a 
supplemental  answer,^  and  the  plaintiff  a  supplemental  reply .^ 
The  course  pursued  to  obtain  leave  to  file  a  supplemental  plead- 
ing is  to  file  a  motion  for  that  purpose,  which  is  generally  sup- 
ported only  by  professional  statements  of  counsel.  The  name  of 
a  pleading  is  not  controlling,  and  if  one  be  styled  supplemental 
but  contain  facts  which  should  properly  be  in  an  amended  peti- 
tion, it  will  be  so  treated.*  To  avoid  repetition  it  may  be  made 
a  part  of  the  original  petition  by  reference.^ 

Sec.  184.    Same  continued— Supplemental  petition.— A 

new  cause  of  action  or  claim  which  has  accrued  since  the  filing 
of  the  original  petition,  and  upon  which  recovery  may  be  had 
without  regard  to  the  cause  of  action  stated  in  the  latter,**  can  not 
be  set  up  in  a  supplemental  petition,  nor  can  one  to  which  the 
plaintiff  was  not  entitled  when  he  commenced  his  action.^  As 
already  stated,®  only  those  rights  which  have  accrued  subse- 
quently to  the  filing  of  a  petition,^  as  title  acquired  after  suit  is 
brought,  may  be  set  up;  ^^  or  a  suit  may  be  continued  by  supple- 
mental pleading  against  a  representative  of  a  deceased  party ;  ^^ 
or  to  include  a  note  falling  due  during  pendency  of  foreclosure 
proceedings ;  ^2  qj.  i^  may  not  only  insist  upon  relief  already 
prayed  for,  or  upon  different  relief  when  facts  occurring  since 
may  require  it ;  ^^  and  by  stockholders  seeking  to  enforce  a  con- 
tingent liability  of  other  stockholders  who  have  assigned  their 
stock  ;i*  or  new  parties  defendant  who  have  become  liable  since 
the  filing  of  the  action  may  thus  be  brought  in.^^  A  wholly  de- 
fective petition,  however,  can  not  be  amended  by  filing  a  supple- 
mental petition  founded  upon  matters  which  have  subsequently 
taken  place.^^ 

» Myers  v.  Met.  El.  Ry.,  12  N. Y.  S.         ^  Tiffany  v.  Bowerman,  2  Hun,  643 ; 

2;  Lewis  V.  Rowland,  30  N.  E.  Rep.  Farmers*,  etc.,  Trust  Co.  v.  Tele- 

796;  131  Ind.  37  (1892);  Peters  v.  graph  Co.,  47  Hun,  315. 
Banta,  120  Ind.  416 ;  Farris  v.  Jones,         ®  ilnte,  sec.  133. 
112  Ind.  498.  '  Porter  v.  Wells,  6  Kan.  453. 

« Hoyt  v.  Sheldon,  4  Abb.  Pr.  59.         '*>Moon  v.  Johnson,  14  S.  C.  434. 

3  Ormsbee  v.  Brown,  50  Barb.  436.         "  Carter  v.  Jennings,  24  O.  S.  182. 

-•Cincinnati  v.  Cameron,  33  0.  S.         "Glenn  v.  Hoffman,  2  W.  L.  M. 

336;  Raymond  v.  R.  R.  Co.,  57  0.  599. 

S.  271.    See  Miller  v.  Cook.,  135  111.         '3  Miller  v.  Cook,  135  111.  192. 
192 ;  Lewis  v.  Rowland,  131  Ind.  37.         ^*  Kilgrus  v.  St.  Ry.  Co.,  8  W.  L.  B. 

s  Gibbon  v.  Dougherty,  10  O.S.  365.  23. 

«Milner  v.  Milner,  2  Edw.  Ch.         '5  Prouty  v.  Railroad  Co.,  85  N.  Y. 

114;  Watson  v.  Thibou,  17  Abb.  Pr.  272. 

184 ;  Barker  v.  Prizer,  48  N.  E.  Rep.         '*  Miller  v.  Cook,  135  111.  193. 
4  Ind.,  1897. 
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See.  135.  Same  eontinned  —  Supplemental  answer. —  i 

defendant  is  given  more  latitude  than  is  the  plaintiff  in  refer- 
ence to  filing  supplemental  answers.  A  supplemental  answer 
takes  the  place  of  the  files^puis  darreign  continuance  at  com- 
mon law,  and  must  be  pleaded  before  the  next  continuance, 
after  the  facts  or  events  have  occurred  and  become  known.^ 
That  a  defendant  may  file  such  an  answer  as  a  matter  of  right, 
the  proposed  plea  must  be  true  and  a  good  defense.'  He  may 
introduce  matters  of  defense  which  existed  at  the  time  of  fil- 
ing his  original  answer  but  of  which  he  was  ignorant ; '  or  title 
acquired  during  the  pendency  of  the  suit,  and  other  matters 
subsequently  arising,^  if  material  to  the  defense,*  though  as  a 
rule  a  technical  defense  should  not  be  allowed  to  be  filed  after 
time  to  answer  has  expired.*  Although  the  right  to  file  a  sup. 
plemental  answer  is  in  a  measure  discretionary,^  yet  if  the 
facts  set  forth  make  a  perfect  defense,  it  becomes  the  duty  of 
the  court  to  admit  it.*  v^' 

See.  136.  Immaterial  errors. —  The  code  requires  that  in 
every  stage  the  court  must  disregard  any  error  or  defect  in 
the  pleadings  or  proceedings  which  does  not  affect  the  sub- 
stantial rights  of  the  adverse  party,  and  no  judgment  shall  be 
reversed  by  reason  of  such  error  or  defect.*  This  provision 
has  reference  to  motions  to  amend,^*  or  other  motions  touching 
formal  matters,^^  and  unless  there  has  been  an  abuse  of  dis- 
cretion the  ruling  of  the  court  thereon  cannot  be  disturbed. 

Sec.  137.  Consolidation  of  actions. — ^When  two  or  more 
actions  are  pending  in  the  same  court,  the  defendant  may,  on 
motion,  and  notice  to  the  adverse  party,  require  him  to  show 
cause  why  the  same  shall  not  be  consolidated ;  and  if  it  appear 
that,  at  the  time  the  motion  is  made,  the  actions  could  have 
been  joined,  and  if  the  court  find  that  they  ought  to  be  joined, 
the  several  actions  shall  be  consolidated."    The  whole  question 

I  Tilton  ▼.  Morgaridge,  13  O.  a  104.  TefiFt  ▼.  Tiery,  82  Kan.  768 ;  Spean  v. 

s  Morel  t.  Oarelly,  16  Abb.  Pr.  269.  Mayor,  73  N.  T.  443. 

SHoyt  ▼.  Sheldon,  4  Abb.  Pr.  59.  ^Drough  y.  Curtis,  8  How.  Pr.  M. 

•  Moes  T.  Shear,  80  Oal.  467.  •  O.  Code,  sec.  5116. 

•  Radley  t.  Houghtaling,  4  How.  i*  Fitzgerald  t.  Neustadt,  91  Old. 
Pir.  251;  Lyon  ▼.  Jaett,  i2  How.  Pr.  600 ;  27  Pac.  Rep.  986 ;  Rogen  ▼.  Hod^ 
166.  son,  46  Kan.  276. 

•  Hoyt  ▼.  Sheldon,  4  Abb.  Pr.  59.  n  Bear  v.  Knowles,  86  O.  a  4a 
iMedbury  t.  Swan,  46  N.  Y.  200;       »0.  Code.  sec.  5l2a 
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under  this  provision  hinges  on  the  fact  whether  the  two  cases 
may  properly  be  joined.^  And  the  power  to  order  a  consolida- 
tion exists  independently  of  statute.'  Where  actions  brought 
by  different  parties  are  consolidated  without  change  in  the 
pleadings,  the  petition  of  one  plaintiff  cannot  aid  that  of 
another  of  which  it  is  no  part,'  and  the  original  actions  are 
discontinued,  the  consolidated  one  only  remaining/  An  action 
for  services  may  be  consolidated  with  one  for  breach  of  con- 
tract of  sale;*  or  several  actions  in  ejectment;*  or  a  separate- 
suit  upon  a  note  with  one  upon  the  mortgage  securing  it  may 
be  consolidated  J  The  object  of  consolidation  is  to  prevent  a- 
multiplicity  of  suits  and  to  save  costs. 

1  Newberry  v.  Alexander,  44  O.  a       «  Hisoox  t.  N.  T.  a  Zeitong,  S8  Nr 
84(1  T.a689L 

>P&tter8on  t.  Eakin,  87  Va  49;  Id       •Qrant  v.  Davis,  81  N.  R  Bep.  087 
a  B.  Bep.  144  (1890)l  (Ind.  App.,  1892). 

SHinokley  t.  Pfieter,  88  Wia  6i  •  Jackaon  t.  BtiXea,  6  Cow.  28& 

VHowlett  V.  Mmrtiii,  8  W.  UO.  966b^ 


i 


CHAPTER  lO-A. 


MODE  OF  TRIAL  UNDER  THE  CODE. 


Sec.  137-1.  Mode  of  trial  haa  not 
been  changed  —  The 
code  provisions. 

137-2.  Four  difficulties  in  decid- 
ing upon  mode  of  trial. 

137-3.  1st  Difficulty  —  Where 
legal  and  equitable 
cause  of  action  are 
united. 

137-4.  2d  Difficulty  —  Single 
cause  of  action  calling 
for  both  legal  and 
equitable  relief. 


Sec.  137-5.  Foreclosure  suits  separ- 
ately classified  —  Limi- 
tations upon  paramount 
relief  rule. 
137-6.  3d  Difficulty.  Where  it 
is  difficult  to  determine 
whether  or  not  the 
cause  of  action  is  legal 
or  equitable. 
137-7.  4th  Difficulty.  Legal  or 
equitable  defense, 
counter-claim  or  set-off 
which  extinguishes 
plaintiff's  cause  of  ac- 
tion. 


Sec.  187-1.    Mode  of  trial  has  not  been  changed>-The 

code  provisions. — The  mode  of  trial  formerly  prevailing  in 
the  two  classes  of  actions  in  law  and  equity  was  a  matter  which 
the  code  commissioners  had  to  consider  and  provide  for  in  the 
preparation  of  the  code.  And  an  explanation  of  thi^  matter  should 
be  made  in  connection  with  the  forms  of  action.  We' should  be 
thoroughly  familiar  with  the  provisions  of  the  code  with  refer- 
ence to  it.  The  forms  of  action  have  been  abolished,  and  it  has 
been  provided  that  those  actions  which  were  formerly  adminis- 
tered by  separate  and  independent  tribunals  may  now  be  united 
without  changing  the  method  of  trial  as  it  existed  formerly.  All 
actions  falling  under  the  provisions  of  the  code^  which  enumer- 
ates in  what  cases  the  right  of  trial  by  jury  shall  be  had,  are  ex- 
actly the  same  as  they  formerly  were,  to  wit:  the  old  common- 
law  actions — assumpsit,  debt,  covenant,  replevin,  ejectment,  etc^ 
Issues  in  all  other  cases,  or  all  other  issues,  are  tried  to  the 
court.2 

Sec.  187-2.    Four  dlflBcultles  in  deciding  upon  mode  of 

trial. — The  right  to  trial  by  jury  was  not  thus  impaired,  as  that 
could  not  be  done,  but  it  was  secured  in  some  cases  where  it  was 


5130. 


Code,  sec.  5131. 
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not  before  enjoyed.  The  question  as  to  what  issues  shall  be 
tried  to  a  jury  and  what  shall  not  is  sometimes  troublesome  to 
practitioners.  The  only  inconvenience  which  has  been  caused 
by  the  consolidation  of  law  and  equity  is  in  deciding  upon  the 
mode  of  trial.  Although  the  distinction  between  law  and  equity 
has  been  uniformly  maintained,^  and,  although  actions  at  law 
and  equity  are  tried  in  the  same  court,  the  method  of  trial  in  the 
two  classes  of  actions  is  as  distinct  as  before  the  consolidation. 
The  confusion  and  difficulty  comes  about  (1)  by  reason  of  allow- 
ing the  unison  of  legal  and  equitable  causes  in  the  same  petition, 
and  (2)  where  the  facts  constituting  a  single  cause  of  action  call 
for  two  kinds  of  relief,  legal  and  equitable,  or  (3)  where  it  is  diffi- 
cult to  determine  whether  or  not  the  cause  of  action  alleged  is 
purely  equitable  or  of  a  legal  character.  And  there  is  a  (4th)  dif- 
ficulty in  a  class  of  cases  where  the  cause  of  action  is  itself  either 
legal  or  equitable,  but  facts  are  alleged  by  the  defendant,  which, 
if  substantiated,  extinguish  plaintiff's  cause  of  action,  so  that 
the  only  judgment  that  can  be  rendered  is  either  legal  or  equita- 
ble, and  directly  contrary  to  plaintiff's  cause  of  action. 

We  will  take  up  these  difficulties  in  the  order  named  and  see  if 
we  can  solve  them  satisfactorily,  and  determine  the  method  of  trial 
in  all  cases.  We  call  them  difficulties  because  the  courts  have 
decided  the  cases  before  them,  with  a  view  only  to  the  facts,  and 
have  nowhere  undertaken  to  distinguish  and  harmonize  them. 
It  is  likewise  generally  regarded  as  a  difficult  question,  and  is  a 
bone  of  contention  in  many  instances. 

If  our  courts  would  review  all  cases  of  their  own  state  on  a  kin- 
dred subject  in  their  opinions,  distinguish  or  overrule  and  harmo- 
nize them  when  necessary,  great  service  would  be  rendered,  and 
we  might  not  then  encounter  these  difficulties.  Law  is  a  sci- 
ence, any  branch  of  which  should  be  considered  as  an  entirety. 
There  is  danger  of  separation  between  the  circumstances  of  a 
particular  case  and  the  general  principle,  or  of  narrowing  the  con- 
sideration of  questions  to  a  particular  case  rather  than  looking  to 
see  how  the  decision  is  going  to  fit  in  and  coincide  with  the  gen- 
eral principles  already  established.  After  having  gone  over  all  of 
the  cases  in  Ohio  touching  this  subject  very  carefully,  the  author 
finds  them  all  harmonious,  and  has  endeavored  to  do  what  no  one 
has,  so  far  as  he  is  aware,  discuss  the  subject  as  an  entirety. 

See.  187-8.    1st  DifBculty— Where  legal  and  equitable 

cause  of  action  are  united.— 1.  If  a  legal  or  an  equitable 
cause  of  action  are  united  in  one  petition,  what  is  the  method  of 
trial  ? 

*  Ante,  sec.  f . 
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Causes  of  action,  it  will  be  remembered,  can  not  be  united  unless 
they  arise  out  of  the  same  transaction,  or  unless  they  fall 
within  some  of  the  enumerated  classes,  so  that  we  can  thus  see 
that  the  causes  of  action  are  not  strangers  to  each  other ;  they 
either  arise  out  of  the  same  transaction  or  sustain  some  other 
close  relation.  But  this  does  not  aid  in  determining  the  method 
of  trial. 

If  a*  legal  and  an  equitable  cause  of  action  be  united  in  the 
same  petition,  the  parties  have  an  absolute  right  to  demand  a 
trial  by  jury  of  the  issues  of  fact  in  the  legal  cause  of  action, 
which  can  not  be  taken  away  or  abridged  by  the  legislature.^ 

We  are  led  to  inquire,  if  the  foregoing  statement  be  correct, 
what  is  gained  by  joinder  of  such  causes  of  action  in  one  petition^ 
if  there  has  to  be  a  separate  trial  for  each  cause  of  action  ?  Parties 
may,  and  usually  do,  agree  that  the  two  causes  will  be  tried 
together  and  at  once.  But  even  though  they  do  not  agree,  the 
court  is  authorized  by  the  code^  to  order  any  issue  in  an  equitable 
action  to  be  tried  by  a  jury,  and  if  the  parties  demand  a  trial  by 
jury  upon  the  issues  of  fact  in  the  legal  cause  of  action,  the 
court  may  then  refer  the  whole  case  to  the  jury. 

In  cases  where  there  are  two  xjauses  of  action  united  in  one 
petition,  in  the  foreclosure  of  liens,  at  least,  where  it  is  not  sought 
to  enforce  the  legal  cause  of  action  only  so  far  as  it  is  necessary 
to  enforce  the  equitable  cause  of  action,  the  rule  which  is  logically 
applicable  to  single  causes  of  action  calling  for  two  kinds  of  relief 
that  the  nature  of  the  action  and  the  consequent  method  of  trial, 
is  determined  by  the  paramount  relief  asked,  may  be  applied.  But 
it  is  doubtful  whether  this  rule  should  be  applied  to  any  other  class 
of  cases  where  there  are  two  causes  united,  unless  the  granting  of 
relief   upon  one  or  the  other  causes  of  action   depends  upon 


*  Rowland  v.  Entrekin,  27  O.S.  47. 
(The  relief  in  this  case  invoked  the 
equity  powers  of  the  court.  Plain- 
tiff sought  the  reformation  and  per- 
fection of  a  lease  defectively  exe- 
cuted. 8cott,  J.,  said:  "The  case 
is  to  be  distinguished  from  one  in 
which  a  plaintiff  unites  in  the  same 
action  causes  for  equitable  relief, 
and  an  independent  cause  of  action 
for  the  recovery  of  money  only,  in 
regard  to  which,  if  issues  of  fact  be 
joined,  a  jury  may  of  right  be  de- 
manded for  their  trial.") 


Ladd  V.  James,  10  O.  S.  438.  (This 
was  a  cause  of  action  for  personal 
judgment  on  the  note,  and  fore- 
closure. The  Court  said :  "  Where 
an  action  is  brought  upon  a  note 
and  on  a  mortgage  given  to  secure 
its  payment,  and  a  judgment  is  asked 
upon  the  note,  and  for  the  sale  of 
the  mortgaged  property,  any  issue 
of  fact  which  affects  the  judgment 
upon  the  note  is  an  issue  which 
either  party  has  a  right  to  demand 
that  it  shall  be  tried  by  a  jury.") 

»  Sec.  5131. 
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whether  or  not  relief  is  granted  on  the  other.  If  reformation  of 
an  instrument  and  for  judgment  thereon  as  reformed  be  consid- 
ered as  two  causes  of  action,  which  in  the  opinion  of  the  author 
it  is,^  and  which  finds  some  support,  but  is  not  generally  so 
considered,  it  would  furnish  a  proper  case  for  the  application  of 
this  rule. 

This  branch  of  the  subject  will  be  left  by  the  author  with  the 
statement  that,  if  two  causes  of  action  be  encountered,  one  of 
which  is  incidental  to  the  other,  then  the  rule  that  the  method  of 
trial  is  governed  by  what  is  the  paramount  relief  applies. 

See.  137-4.  2d  DlflBeulty— Single  cause  of  action  call- 
ing for  both  legal  and  equitable  relief— Paramount  relief 

rule. — Where  the  facts  constituting  a  single  cause  of  action  call 
for  both  legal  and  equitable  relief,  the  method  of  trial  in  such 
cases  is  determined  by  the  nature  of  the  action.  In  all  such 
cases  one  kind  of  relief  will  be  primary  or  paramount  and  the 
other  will  be  incidental.  If  the  primary  or  paramount  relief  be 
equitable,  and  the  legal  relief  is  only  incidental,  that  is,  if  it 
is  necessary  to  determine  whether  plaintiff  is  entitled  to  the 
equitable  before  the  legal  relief  can  be  granted,  then  it  is  an 
equitable  action,  and  triable  to  the  court  without  a  jury.  And  if 
paramount  relief  is  legal  and  the  equitable  relief  only  incidental, 
it  is  a  jury  case.  An  extended  review  of  cases  supporting  this 
proposition  is  made  in  the  note.^ 


*  See  sec.  47,  arUe, 

» Ellsworth  v.Holcomb,  28  O.  S.  66. 
(Was  a  single  cause  of  action  for 
reformation  of  a  contract,  and  at 
the  same  time  asking  for  a  money 
judgment.  Held  not  a  jury  case.) 
Rowland  v.  Entrekin,  27  O.  S.  47. 
(Was  a  single  cause  of  action  for 
reformation  of  lease  and  for  dam- 
ages. Heldnotajury  case.)  Brund- 
ridge  v.  Goodlove,  30  O.  S.  374  (was 
a  single  cause  of  action  for  breach 
of  contract,  damages,  and  to  restrain 
defendant  from  further  violation 
and  praying  for  perpetual  injunc- 
tion. Held,  That  the  action, 
though  equitable  relief  was  sought, 
being  primarily!  for  money  and 
personal  judgment,  it  was  a  jury 
case.) 

Chapman  v.  Lee,  45  O.  S.    356. 


(This  case  was  held  to  state  prima- 
rily a  legal  cause  of  action,  and  an 
accounting  only  incidentally,  and 
supports  the  text.  It  was  a  charge 
of  fraudulent  combination  between 
the  defendants,  whereby  the  plain- 
tiffs were  deceived,  and  asking  to 
have  a  lien  under  a  contract  en- 
forced, and  for  judgment  upon  an 
accounting  for  money,  etc.  It  would 
seem  that  the  paramount  relief  cer- 
tainly was  equitable,  because  the 
amount  of  money  for  which  judg- 
ment was  finally  to  he  rendered  was 
uncertain  until  an  accounting  was 
had.) 

Averill  Coal  &  C.  C.  Co.  v.Vemer, 
22  O.S.  372.  (Was  an  action  for  bal- 
ance due  on  contract  for  8ervices,and 
for  money  loaned,  and  involved 
numerous  items  and  accounts.  Held 


§  137-6.] 


MODE  OP  TRIAL  UNDER  THE   CODE. 


247 


Sec.  187-5.  Foreclosure  suits  separately  classified- 
Limitations  upon  paramount  relief  rule.— Foreclosure  pro- 
ceedings should  probably  be  separately  classified,  for  in  such  an 
action  there  are  two  causes  of  action,  and  not  a  single  cause  of 
action  calling  for  two  kinds  of  relief.  The  rule  that  the  para- 
mount relief  determines  the  nature  of  the  action  and  the  mode  of 
trial,  should,  in  the  opinion  of  the  author,  ordinarily  be  limited  to 
single  causes  of  action  calling  for  double  relief,  but  it  may  apply 
to  foreclosure  when  no  personal  judgment  is  asked.  It  is  doubt- 
ful whether  any  other  action  containing  two  causes  of  different  na- 
ture can  be  compared  to  foreclosure  of  liens — mortgage — mechan- 
ics and  vendors.  When  no  personal  judgment  is  asked,  the  only 
object  of  the  case  is  the  enforcement  of  the  lien,  and  the  legal 
cause  of  action  is  truly  then  only  incidental  to  the  equitable  one, 
and  the  cause  should  be  tried  to  the  court.  When  personal  judg- 
ment is  asked  in  foreclosure,  it  must  be  treated  as  an  action  for 
money  only,^  in  which  the  parties  are  entitled  to  trial  by  jury 
upon  the  issues  of  fact  arising  therein.^  There  is  another  ques- 
tion of  considerable  importance  which  has  been  brought  in  ques- 
tion frequently  in  Ohio  in  foreclosure  cases,  namely,  how  such 
actions  shall  be  tried  when  a  defense  is  interposed  which  is  legal 
in  its  nature,  while  the  action  is  purely  equitable,  no  personal 
judgment  being  asked.  This  will  be  discussed  separately  at  an- 
other place,  as  the  4th  diflSculty  in  the  method  of  trial.^ 


a   jury  case,  notwithstanding  the 
complicated  accounts.) 

Fleming  v.  Kerkendall,  31  O.  S. 
568.  The  prayer  of  the  petition 
was :  '*  That  said  mortgage  may  be 
foreclosed,  the  premises  ordered  to 
be  sold,  and  the  proceeds  applied  to 
the  payment  of  the  debt,  and  execu- 
tion awarded  for  the  balance,  and 
for  a  personal  jndgment  against 
John  Fleming."  The  defendant, 
K.,  was  a  subsequent  purchaser  of 
the  mortgaged  premises,  and  did 
not  assume  the  debt  to  plaintiff, 
and  the  only  object  of  the  suit 
against  him  was  to  foreclose  his 
equity  of  redemption  by  the  sale  of 
the  property.  K.,  the  defendant, 
answered,  setting  up  payment  of  the 
indebtedness  by  the  original  owner. 
This,  if  true,  would  have  ended  the 


case  and  the  right  to  foreclose,  but 
the  court  held  that  the  controversy 
between  the  present  owner  and  the 
plaintiff  was  of  an  equitable  nature, 
and  that  the  prayer  for  personal 
judgment  against  the  original  owner 
was  merely  incidental  to  the  princi- 
pal relief  sought.  The  plea  of  pay- 
ment is  merely  a  defense,  and  does 
not  affect  or  change  the  mode  of 
trial.    See  sec.  137-7,  post, 

Alsdorf  V.  Keed,  45  0.  S.  653  (was 
a  suit  upon  a  note  and  for  fore- 
closure, in  which  personal  judgment 
was  not  asked. 

»R.  S.,  sec.  5030. 

» Ladd  V.  James,  10  O.  8.  438. 

3  See  sec.  137-7,  port.  See,  also,  sec. 
586,  where  trial  in  foreclosure  is 
fully  discussed  and  the  authorities 
collected. 
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Sec.  187-6.  8d  Difficulty— Where  It  is  difficult  to  de- 
termine whether  or  not  the  cause  of  action  Is  legal  or 

equitable* — There  is  a  class  of  cases  where  the  facts  constituting 
a  cause  of  action  are  of  such  a  nature  that  it  is  difficult  to  deter- 
mine whether  they  call  for  legal  or  equitable  relief.  These  cases 
lie  "  near  the  vague  and  indefinite  boundary-line  between  the 
jurisdiction  of  courts  of  law  and  equity.  The  books  abound  in 
cases  lying  near  this  line  on  either  side,  where  unsuccessful  at- 
tempts have  been  made  to  define,  with  some  d^ee  of  precision, 
the  limits  of  equity  jurisdiction."^  Under  our  system  of  plead- 
ing it  is  required  that  plaintiff  shall  allege  the  fads  relied  upon  to 
sustain  the  cause  of  action  sought  to  be  enforced,  with  a  demand 
for  the  judgment  to  which  the  plaintiff  was  entitled,  and  it 
is  sometimes  difficult  to  determine  whether  or  not  the  cause 
of  action  alleged  is  one  purely  equitable  or  purely  of  a  legal 
character. 

At  common  law  the  form  of  the  action  always  determined  its 
character;  under  the  code  the  character  of  an  action,  that  is, 
whether  it  is  a  legal  or  an  equitable  action,  is  determined  solely 
by  whether  or  not  the  facts  entitle  plaintiff  to  legal  or  equitable  re- 
lief;  and  the  court  will  determine  this  matter  entirely  from  the 
facts  alleged  without  regard  to  the  demand  for  relief,  provided 
the  facts  are  clear  and  unambiguous.  The  general  rule,  there- 
fore, for  the  determination  of  the  nature  of  an  action  and  how  it 
shall  be  tried,  is  by  the  nature  or  character  of  relief  sought,  or  to 
which  plaintiff  is  entitled .^  This  rule  will  govern  causes  where 
there  is  only  one  cause  of  action  involved  which  calls  for  only 
one  kind  of  relief.  But  when  the  facts  constituting  a  single 
cause  of  action  entitle  the  party  to  both  legal  and  equitable  re- 
lief, then  the  rule  that  the  nature  of  the  action  is  governed  by 
the  paramount  relief  demanded,  or  to  which  plaintiff  is  entitled, 
applies. 

It  is  a  general  rule  that  the  prayer  of  the  petition  is  not  looked 


'  Culver  V.  Rodgers,  33  0.  S.  541. 

'Gunflaullus  v.  Petit,  46  0.  S.  27. 
("  The  right  to  trial  by  jury  does  not 
depend  upon  the  principles  upon 
which  relief  is  asked,  but  upon  the 
nature  and  character  of  the  relief 
sought.  If  the  relief  sought  is  a 
judgment  for  money  only,  the  fact 
that  before  the  adoption  of  our 
reformed  system  of  procedure  the 
proper  remedy  would  have  been  by 


asuit  in  equity,  does  not  affect  the 
right  of  either  party  to  a  trial  by 
jury  upon  any  issue  of  fact  made  by 
the  pleadings.*')  See  Huber  v.  Ru- 
ber, 10  O.  371 ;  Alsdorf  v.  Reed,  45 
0.  S.  653 ;  Black  v.  Boyd,  60  O.  8. 
46;  Chapman  v.  Lee,  45  0.  S.  356; 
Bricker  v.  Elliott,  55  O.  S.  577; 
Avery  v.  Vansickle,  36  O.  8.  273, 
274;  Corry  v.  Gaynor,  21  O.  8.  277; 
Jenks  V.  Langdon,  21 0.  8. 362. 
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to  in  determining  the  character  of  the  action.^  But  the  prayer, 
while  no  part  of  the  cause  of  action,  is  nevertheless  part  of  the 
petition,  and  may  frequently  be  resorted  to  in  order  to  determine 
the  character  of  the  action.^  Where  the  facts  stated  entitle  plain- 
tiff to  either  of  two  remedies,  he  may  elect  the  one  or  the  other 
by  his  prayer  for  relief  and  thereby  determine  the  character  of 
the  action.^  So  where  the  facts  would  entitle  the  party  to  either 
legal  or  equitable  relief,  or  where  the  facts  alleged  render  the 
character  of  the  action  ambiguous  and  doubtful,  the  prayer  will 
solve  the  doubt  and  determine  the  character  of  the  action.* 

Sec.  1 87-7.  4th  DiflBculty— Legal  or  equitable  defense, 
counter-claim  or  set-off,  which  extinguishes  plaintiff's 

cause  of  action. — ^Where  the  cause  of  action  is  itself  either  legal 
or  equitable,  but  facts  are  alleged  by  the  defendant  which,  if  sub- 
stantiated, extinguishes  plaintiff's  cause  of  action. 

This  diflSculty  is  the  most  serious.  The  author  reluctantly 
undertakes  to  solve  it,  and  to  harmonize  the  authorities  relating 
to  it,  because  it  is  difflcuU.  But  the  problem  can  and  must  be 
solved  logically  and  correctly. 

The  question  is,  where  plaintiff  has  set  up  a  single  cause  of  ac- 
tion asking  for  either  legal  or  equitable  relief,  as  the  case  may  be, 
or  if  he  has  set  forth  two  causes  of  action  in  one  complaint,  in 
either  of  which  cases  the  defendant  answers,  setting  up  a  defense 
asking  for  relief  directly  opposed  to  that  sought  by  plaintiff  in 
the  single  cause  of  action,  and  directly  opposed  to  one  kind  of 
relief  asked  in  the  case  where  two  causes  of  action  are  set  forth, 
how  are  the  issues  of  fact  to  be  tried?  To  state  it  more  exactly : 
Plaintiff  sets  up  a  legal  cause  of  action,  as  recovery  of  the  posses- 
sion of  real  property.  Defendant  answers,  setting  up  some  equi- 
table defense,  as  a  contract,  asking  specific  performance.  If  the 
defendant's  contention  be  correct,  he  is  entitled  to  the  possession 
of  the  property,  and  to  get  it  is  entitled  to  equitable  intervention. 
If  the  defendant's  position  is  right,  a  jury  could  not  settle  the 
matter,  but  a  court  of  equity  would  have  to  decide  who  was  en- 
titled to  possession,  and  decree  specific  performance.  A  case  of 
similar  character  has  been  decided,  where  the  defendant  aban- 


>  MiesBe  v.  Loren,  5  0.  N.  P.  307 
O'Brien  v.  Fitzgerald,  143  N.  Y.  381 
1  Encyc.  PI.  and  Pr.  146;  Corry  v 
Gaynor,  2i  O.  8.  277;  Jenks  v 
Langdon,  21  0.  S.  362;  Avery  v 
Vansickle,  36  0.  S.  274.  307. 

'Reed  v.  Reed,  25  0.  S.  422. 


3  O'Brien  v.  Fitzgerald,  143  N.  Y. 
377,  382;  Hun  v.  Gary,  82  N.  Y.  66 ; 
Miesse  v.  Loren,  5  O.  N.  P.  307; 
1  Encyc.  PI.  and  Pr.  147. 

*  O'Brien  v.  Fitzgerald,  143  N.  Y. 
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doned  his  claim  for  specific  performance,  and  the  issue  was  then 
narrowed  down  to  the  right  of  possession,  and  the  answer  then  only 
amounted  to  a  defense,  and  the  case  was  referred  to  a  jury,  and 
properly  BO.^  In  arriving  at  a  proper  conclusion  of  this  ques- 
tion we  must  be  guided  by  the  code ;  and  the  solution  of  this  4th 
difficulty  involves  a  construction  of  the  code  governing  trials, 
and  also  of  the  section  relating  to  the  contents  of  the  answer. 
When  this  is  properly  done,  all  of  the  cases  touching  the  subject 
can  be  harmonized.  ^'  Issues  of  filct  arisiiig  in  actions  for  the 
recovery  of  money  only,  or  specific  real  or  personal  property,  shall 
be  tried  by  a  jury,"^  ia  the  provision  of  the  code. 

Note  the  fact  that  it  is  issues  of  fact  arising  in  wAwm,  In  an 
aiiion  for  the  recovery  of  money  where  the  defendant  interposes  a 
defense  merely,  which  w  only  a  defense — whether  legal  or  equitable — 
and  is  not  the  subject  of  an  independent  cause  of  auction  by  d^endant  ajgaind 
the  plaintiffs  the  adion  by  plaintiff  will  still  remain  one  for  the  re- 
covery of  money  only,  and  the  issues  of  fact  arising  therein 
must  be  tried  by  the  jury,  notwithstanding  the  fact  that  the  de- 
fense of  defendant  calls  for  equitable  relief,  and  if  substantiated 
will  extinguish  plaintiff's  claim.  Advantage  can  be  taken  of  the 
statute  authorizing  trial  by  jury,  either  by  plaintiff  or  defendant, 
only  when  either  are  prosecuting  an  action  or  something  which  is 
or  may  be  the  subject  of  an  action;  that  is,  when  the  defendant 
is  asking  for  affirmative  relief  upon  a  cause  of  action  against 
plaintiff.  Let  us  see  whether  or  not  the  soundness  of  the  forego- 
ing statement  can  not  be  practically  demonstrated. 

An  action  is  brought  by  plaintiff  in  which  there  are  two  causes 
of  action,  one  upon  a  note,  the  other  to  foreclose  a  mortgage 
securing  the  same,  personal  judgment  not  being  asked.  It  is  not 
then  to  be  treated  as  a  civil  action  for  the  recovery  of  money 
only ,3  the  paramount  relief  is  equitable  in  its  nature,  and  the 
case  triable  to  the  court.  A  defense  is  interposed  to  such  action 
which  goes  merely  to  the  cause  of  action  upon  the  note,  which 
is  legal,  such  as  absolute  and  full  payment.  If  it  is  paid  then 
plaintiff  has  no  right  to  foreclose,  it  is  true.  But  does  this  de- 
fense, which  could  not  be  the  subject  of  an  action,  change  the 
nature  of  the  action,  requiring  a  different  method  of  trial?  No; 
the  action  remains  the  same,  and  trial  must  be  had  to  the  court 

'Smith  V.  Anderson,  20  O.  8.  76.  half,  does  not  alter  the  case."    Bat 
(The  court  said:  ''The feet  that  the  this  case  is  distinguished  in  Back- 
defense  was  an  equitable  one,  and  ner  v.  Hear,  26  0.  S.  519. 
that  the  defendant  prayed  afHrm-  '  Code,  sec.  5130. 
ative  action  by  the  court  in  her  be-  '  R.  s.  sec.  5021, 
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without  a  jury,  and  if  it  be  decided  that  the  plaintiff  is  not  en- 
titled to  maintain  his  cause  of  action  for  equitable  relief,  it  be- 
comes the  duty  of  the  court  to  dismiss  the  action.  This  reason- 
ing explains  one  line  of  decisions  satisfactorily,  and  establishes 
the  rule  that  where  the  cause  of  action  is  purely  equitable  or 
purely  legal,  and  the  defense  set  up  by  the  defendant  is  of  such 
a  nature  that,  though  if  true,  it  will  extinguish  plaintiff's  claim, 
still  it  is  not  of  such  a  nature  that  it  will  or  could  be  the  subject 
of  an  independent  cause  of  action  against  the  plaintiff,  or  if 
defendant  only  insists  upon  it  as  a -defense,  issues  of  fact  in- 
volved in  the  action  are  triable  to  the  court  without  a  jury.  The 
matter  set  up  by  the  defendant  in  such  case  can  not  be  said  to 
fall  within  the  provisions  of  the  code,  providing  that  ''  issues  of 
fact  arising  in  actions  for  the  recovery  of  money  only,  etc.,"  shall 
be  tried  by  a  jury. 

The  cases  supporting  what  has  been  stated  are  given  in  the 
note.i  Where,  however,  a  petition  states  facts  which  would  con- 
stitute a  cause  of  action,  either  at  law  or  in  equity,  and  where, 
upon  the  trial  before  a  court  of  equity,  it  appears  that  the  plain- 
tiff is  not  entitled  to  equitable  relief,  the  court  may  then,  in  cer- 
tain cases,  retain  the  action,  so  that  it  may  be  tried  as  an  action 
at  law  to  enforce  the  legal  cause  of  action  which  the  facts  alleged 
in  the  petition  show  to  exist  in  favor  of  plaintiff.^ 

Where  plaintiff  has  set  forth  in  his  petition  a  cause  of  action 
for  the  recovery  of  money  only,  or  for  the  specific  recovery  of 
real  or  personal  property,  in  which  issues  of  fact  are  triable  to  a 
jury,  and  the  defendant  alleges  new  matter  in  his  answer  consti- 
tuting an  equitable  cause  of  acticm,  which,  if  established,  ex- 
tinguishes or  supersedes  the  case  made  in  the  petition,  the  issues 
taken  on  such  new  matter  are  triable  by  the  court,  and  not  as  of 
right  by  a  jury.  This  new  matter  constituting  an  equitable  eause  of 
action  may  or  may  not  controvert  the  cause  of  action  of  the 
plaintiff.  If  the  cause  of  action  stated  in  the  petition  is  admit- 
ted, then  it  does  not  controvert  the  cause  of  action  set  forth  by 
plaintiff,  and  there  are  then  no  issvues  raised  with  respect  to  the  cause 
of  action  set  forth  by  plaintiff.  The  only  issues  of  fact  that  can 
be  raised  then,  are  the  issues  of  fact  raised  by  the  new  matter  set 
forth  by  the  defendant,  which  may  be  legal  or  equitable  accord- 

'  Alsdorf  V.  Beed,  45  O.  S.  653,  account  to  ascertain  how  much  of 

(plea  of  payment  made) ;  Toplitz  v.  the  mortgage  debt  remained  unpaid, 

Baner,  49  N.  Y.  S.  840  (Sup.  QUj  a  jury  trial  can  not  be  had.) 

1898);   The  C.  S.  <fe    L.   Assn.    v.  'Toplitz  v.  Bauer,  49  N.  Y.  S.  840, 

Kreitz,  41  0.  8.  143.    (In  taking  an  846. 
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ing  to  circumstances.  This  is  clearly  distinguishable  from  new 
matter  which  constitutes  only  a  defense,  and  which  does  directly 
controvert  the  issues  raised  in  plaintiff  ^s  petition.  But  if  the 
new  matter  set  up  by  defendant  is  such  matter  as  constitutes  an 
equitable  or  a  legal  cause  of  action  against  the  plaintiff,  does  take 
issue  with  the  averments  of  the  petition,  the  materiality  of  such 
issue  will  depend  upon  the  result  of  the  trial  of  the  equitable 
case  or  the  legal  case  made  by  the  defendant.  If  the  equitable 
or  legal  cause  of  the  defendant  should  be  established,  the  decree 
would  end  the  whole  controversy  and  settle  the  rights  of  the 
parties.  But  if  the  defendant  should  fail  in  his  equitable  or 
legal  case,  the  issues  raised  by  the  petition  would  have  to  be  dis- 
posed of  before  the  case  could  pass  to  final  judgment.  The 
matter  thus  set  up  by  the  defendant,  which  constitutes  either  a 
legal  or  an  equitable  cause  of  action  against  plaintiff,  will  be 
either  a  counter-daim  or  a  set-off— which,  under  the  code,^  he  is 
allowed  to  set  up. 

That  a  counter-claim  or  set-off  may  be  equitable  as  well  as 
legal,  is  explained  elsewhere. ^ 

If  it  be  only  a  legal  or  equitable  defense,  no  affirmative  relief 
being  asked,  the  mode  of  trial  is  governed  by  the  nature  of 
plaintiff's  cause  of  action. 

If  affirmative  relief  is  asked,  whether  legal  or  equitable,  it  is 
then  either  a  counter-claim  or  set-off,^  which  must  be  first  tried 
before  the  plaintiffs  cause. 

The  rules  governing  the  pleading  of  counter-claims  must  be 
kept  in  mind  and  must  be  complied  with.  They  are  discussed 
elsewhere.*  The  new  matter  thus  set  up,  which  may  constitute  a 
counter-claim  or  a  set-off,  to  entitle  the  defendant  to  trial  by  the 
jury,  or  to  the  court  independently  of  the  plaintiff's  cause  of 
action,  must  be  complete  in  itself,  such  as  would  entitle  the  de- 
fendant to  a  judgment  or  decree  in  a  separate  action.^ 

And  where  the  defendant  has  complied  with  these  rules,  and 
has  set  up  a  complete  cause  of  action  against  the  plaintiff  with 
the  same  distinctness  and  certainty  as  he  would  if  he  were  set- 
ting it  up  in  a  petition,^  he  is  then  entitled  to  have  the  same 

'  R.  S.,  sec.  5070.  *  See  sees.  82,  84,  post. 

« Sec.  74-3,  anU.  s  Hill  v.  Butler,  6  0.  S.  207 ;  Mogle 

3Pomeroy*8  Code  Bern.   sec.  91;  v.  Black,  5  O.  C.  C.  51, 52.    See  sec. 

Currie  v.  Co wles,  6  Bosw.  452 ;  Wem-  81,;xwt;Bank  v.  Weyand,  30  O.  S. 

pie  V.  Stewart,  22  Barb.  54 ;  Russell  v.  126. 

Conway,    1 1    Cal.     93 ;    Burton  v.  '  Dale  v.  Hannerman,  12  Neb.  221. 

Willin,  6  Houston,  522. 
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tried,  even  though  the  plaintiff  may  have  dismissed  his  action  or 
failed  to  appear.^ 

Therefore,  from  this  reasoning  and  argument,  we  can  see  how 
the  new  facts  set  up  by  the  defendant,  not  by  way  of  defense 
merely,  but  constituting,  in  fact,  a  cause  of  action  against 
plaintiff,  either  legal  or  equitable,  either  by  way  of  counter-claim 
or  set-off,  fall  within  the  provisions  of  the  code  requiring  the  trial 
of  issues  of  fact  in  actions  for  the  recovery  of  money  only,  or  of 
specific  real  or  personal  property  to  a  jury ,2  and  all  other  issues 
of  fact  to  the  court.^  This  new  matter  really  and  in  fact  consti- 
tutes an  action,  although  set  up  in  an  answer  and  cross-petition, 
and,  as  already  stated,  may  as  of  right  be  tried  independently  of 
plaintiff's  cause  of  action. 

The  cases  which  enunciate  the  doctrine  and  principles  last 
stated,  and  which  we  have  already  shown  to  be  clearly  distinguish- 
able from  the  other  line  of  cases  where  only  a  defense  not  consti- 
tuting a  complete  cause  of  action  against  plaintiff  is  set  up,  are 
cited  in  the  note.* 


*  See  sec.  83,  post;  Bank  v.  Wey- 
and,  30  O.  S.  126. 

»  R.  8.  j  sec.  5130.     . 

3  R.  S.,  sec.  5131. 

<  Buckner  v.  Mear,  26  O.  S.  514. 
(Was  an  action  for  breach  of  cove- 
nant— a  legal  cause  of  action.  De- 
fendant denied  eviction,  and  in  a 
counter-claim  set  up  an  equitable 
cause  of   action  against  plaintiff.) 


Salladay  v.  Webb,  2  O.  C.  C.  553. 
(Plaintiff's  cause  was  a  purely  equi- 
table foreclosure.  The  defense  ad« 
mitted  plaintiff's  cause  of  action, 
but  set  up  a  counter-claim  by  way 
of  damages — a  legal  cause  of  action. ) 
Toplitz  v.  Bauer,  49  N.  Y.  S.  840. 
Massie  v.  Stradford,  17  O.  S.  597. 
(Was  an  action  for  trespass.  De- 
fense set  up  equitable  defense.) 
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flee.  137-8.  Variance — Does  it  come 
under  pleading  or  prac- 
tice? 

137-9.  Variance  defined— Scope 
and  meaning, 

137-10.  The  code  variance. 

137-11.  When  variance  deemed 
material. 


Sec.  137-12.  Same  continued.  A- 
meudment  when  vari- 
ance material. 

137-13.  Immaterial  variance. 

137-14.  Form  of  affidavit  to 
show  material  vari- 
ance. 

137-^15.  Failure  of  proof. 


See.  137-8.    Varianee— Does  It  eome  under  pleading  or 

praotiee? — It  would  seem  that  we  should  look  fit  the  subject  of 
variance  from  two  standpoints.  It  concerns  both  pleading  and 
trial  practice.  In  drawing  our  pleadings  we  must  have  our 
proofs  well  in  hand,  framing  allegations  so  as  to  permit  the  intro- 
duction of  the  evidence.  The  rules  of  variance  demonstrate  the 
necessity^  of  having  a  complete  knowledge  of  the  facts,  and  how 
and  by  whom  the  same  are  to  be  proven.  Pleadings  are  designed 
to  narrow  a  controversy  down  to  an  issue,  and  parties  are  presumed 
to  have  deliberately  formed  that  issue.  We  must  know  in  advance 
what  we  can  prove  under  our  allegations;  a  plaintiff  must  have 
a  well-defined  theory  for  his  case,  and  proceed  both  in  pleading 
and  evidence  in  accordance  therewith.  The  general  principles 
governing  this  matter  should  be  mastered  in  connection  with  the 
subject  of  pleading,  and  their  practical  application  or  results  as 
we  find  them  in  the  cases  may  come  more  appropriately  in  a 
book  on  practice. 

See.  187-9.    Variance  defined— Scope  and  meaning.— 

The  whole  purpose  of  pleading,  both  of  plaintiff's  cause  of 
action  and  defendant's  defense,  is  to  apprise  each  other  of  the 
real  cause  of  action  so  that  they  may  prepare  for  the  introduction 
of  proof  to  substantiate  the  same.  It  is  quite  essential,  therefore, 
that  well-defined  rules  be  prescribed  for  the  admission  of  the 
proper  kinds  of  evidence  under  the  allegations  of  particular  causes 
of  action.  If  it  were  not  for  the  existence  of  the  rule  that  the 
probata  should  correspond  with  the  atlegatay  it  would  be  unneces- 
sary to  have  rules  and  forms  of  pleadings. 
254 
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Thus  arises  the  doctrine  of  variance  which  may  be  defined  as 
a  disagreement  between  the  allegations  in  a  pleading  and  the 
proof  offered  to  support  them. 

That  a  full  and  complete  understanding  may  be  had  of  the 
subject  under  the  reformed  procedure,  it  may  not  be  amiss  to 
glance  at  the  rule  as  it  existed  at  common  law.  There  a  variance 
was  followed  with  much  more  disastrous  results  than  it  is  under 
the  code  procedure.  If  the  pleader  did  not  have  a  proper  con- 
ception of  his  facts  or  cause  of  action,  and  hence  did  not  follow 
closely  the  technical  rules  of  pleading;  or,  if  he  was  disappointed 
in  his  proofs  at  trial,  failure  would  be  his  fate,  even  though  his 
action  or  defense  may  have  been  a  meritorious  one.  It  is  by 
the  test  of  the  evidence  to  be  offered  at  the  trial  that  a  pleader 
must  decide  upon  the  facts  he  should  allege.  A  variance  was 
fatal  to  the  party  holding  the  affirmative,  the  jury  being  bound 
to  find  the  issue  against  him.  But  very  early  in  English  juris- 
prudence, recognizing  the  great  expense,  delay  and  failure  of 
justice  which  followed  the  rigid  enforcement  of  this  rule,  the 
common  law  was  modified  by  the  statute  allowing  amendments 
to  be  made  in  pleadings  when  the  variance  was  immaterial.  The 
established  common-law  rule  was,  that  when  the  disagreement 
between  the  proof  and  allegation  was  upon  a  material  point,  it 
was  fatal  to  the  party  on  whom  proof  rested  as  a  total  failure  of 
evidence.  But  the  rule  was  not  so  rigorously  observed  as  to 
compel  the  party  on  whom  the  proof  rested  to  make  good  his 
allegation  to  the  letter  but  only  the  substance,  and  a  variance  in 
form  or  in  a  matter  immaterial  was  disregarded.^  The  subject 
will  be  better  understood  by  a  comparative  view  of  the  common 
law  and  code  variance.  "  It  is  a  general  rule,  that  a  contract 
must  be  stated  correctly,  and  if  the  evidence  difier  from  the 
statement,  the  whole  foundation  of  the  action  fails,  because  the 
contract  is  entire  in  its  nature,  and  must  be  proved  as  laid."  ^ 
And  so  would  a  misdescription  of  the  parties  to  a  contract,  and 
with  whom  it  was  made,  cause  a  fatal  variance.^  The  misstate- 
ment of  the  date  of  a  written  instrument,*  or  as  to  the  time  of 
performing  a  contract,^  would  likewise  cause  a  variance.  Under 
the  power  of  amendment  such  matters  may  be  cured  by  amend- 
ment under  the  code. 

Andrews   Stephen's   Pldg.,  sec.  formerly.     Shipman's    Com.    Law 

90.    The  common-law  rule  in  regard  Pldg.,  p.  340. 
to  variance  has  been  so  modified,         '1  Ghitty's  Pldg.,  312. 
and  courts  are  so  liberal  in  allowing         3 1  Ghitty's  Pldg.,  314. 
amendments,  that  it  is  not  so  im-         *  1  Chitty,  318. 
portant  at  the  present  day  as  it  was         ^  Id.  319. 
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Sec.  187-10.    The  code  variance.— The  codes,  following  to 

some  extent  the  common-law  variance,  have  prescribed  three 
kinds:  Ist.  An  immaterial  variance;  2nd.  When  the  proof 
varies  from  the  allegation ;  3rd.  Where  the  evidence  wholly  fails 
to  agree  with  the  allegation. 

Under  the  Ohio  code,  when  the  allegation  in  its  general  scope 
and  meaning  is  not  proved,  it  is  not  deemed  a  case  of  variance 
but  a  failure  of  proof.^ 

Thus,  we  have  in  the  Ohio  code  really  but  two  kinds  of  vari- 
ance, the  one  material,  the  other  an  immaterial  variance,  and 
what  was  termed  a  fatal  variance  at  common  law  is  now  styled  a 
failure  of  proof.  The  same  results,  therefore,  do  not  follow  a 
variance  under  our  practice  as  did  at  common  law.  An  immate- 
rial variance  is  of  little  consequence;  a  material  variance  may  be 
easily  remedied  without  serious  consequences,  in  the  form  pre- 
scribed by  the  code.  As  shown  in  the  preceding  section,  a  disa- 
greement upon  a  material  point  was  fatal.  The  code  defines  a 
material  variance  as  one  which  has  actually  misled  a  party  to  his 
prejudice,  but  does  not  treat  it  with  such  severity  as  did  the  com- 
mon law.  If  the  party  who  has  suffered  by  a  variance  upon  a 
material  matter  makes  proof  of  that  fact,  the  court  may  order 
the  pleadings  to  be  amended  upon  such  terms  as  may  be  just.^ 
And  so  may  an  amendment  be  ordered  in  case  of  s,it  immaterial 
variance.^  Under  the  liberal  powers  of  amendment  granted  by 
the  code  the  harshness  of  the  rule  is  taken  away.  The  court  has 
the  discretion  to  grant  leave  to  amend  in  case  of  an  immaterial  or 
material  variance.  Where  there  is  a  failure  of  proof,  an  amend- 
ment will  not  ordinarily  be  allowed  unless  clearly  in  furtherance 
of  justice.^ 

Sec.  187-1 1 .  When  variance  deemed  material.— No  vari- 
ance between  the  allegation  in  pleading  and  the  proof  shall 
be  deemed  material,  unless  it  has  actually  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his  action  or  defense  upon 
its  merits.^  The  variance,  to  be  material,  must  be  upon  some 
substantial  matter  or  elements  of  the  case,^  and  must  not  arise 
upon  legal  conclusions  from  the  facts  drawn  by  the  pleader.^ 

The  provision  has  reference  to  mere  discrepancies  between  the 
issues  raised  by  the  pleadings  and  the  evidence  offered  in  support 
thereof,  and  not  to  cases  where  the  same  are  not  proven  at  all.® 

*  "Whittaker's  Code,  sec.  6296.  7  Piatt  v.  Longworth,  mpra, 

» Whittaker's  Code,  sec.  5294.  ^  Thompson  on  Trials,  sec.  2252; 

3  Whittaker's  Code,  sec.  5295.  Waldhier  v.  R.  R.  Co.,  71  Mo.  514, 

<  Maxwell's  Code  Pldg.  572.  516 ;  Fuher  v.  Villwock,  14  O.  C.  C. 

5  Whitteker's  Code,  sec.  5294.  389. 

*  Dodd  V.  Denny,  6  Oregon,  156 ; 
Piatt  V.  Longworth,  27  0.  S.  159. 
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Sec.  187-12.  Same  continued— Amendment  when  vari- 
ance material. — It  has  been  said  that  the  test  of  variance 
which  at  common  law  would  defeat  a  recovery  was  whether  the 
case  proved  was  a  new  one.  Necessarily  at  common  law  the 
boundaries  between  the  various  common-law  actions  had  to  be 
carefully  observed,  as  the  procedure  consisted  largely  of  forms,  and 
the  consequences  of  a  mistake  in  the  application  of  the  remedy 
were  very  material.  An  amendment  could  not  be  made  so  as  to 
change  the  form  of  action,  and  hence  a  non-suit  would  follow. 
But  the  test  by  which  a  variance  will  be  deemed  material  under 
the  code  provision  is  determined  by  the  fact  that  the  adverse 
party  has  been  misled.  And  unless  this  fact  is  made  to  appear 
in  the  proper  manner,  the  variance  may  be  disregarded  by  the 
court  and  considered  and  treated  as  an  immaterial  one. 

The  code  provides  that  when  it  is  alleged  that  a  party  has  been 
so  misled,  that  fact  must  be  proved  to  the  satisfaction  of  the 
court,  and  it  must  also  be  shown  in  what  respect  he  has  been 
misled.  In  such  case  the  court  may,  in  its  discretion,  order  the 
pleading  to  be  amended  upon  such  terms  as  are  just.^  The  vari- 
ance may  sometimes  appear  on  the  face  of  the  pleadings,^  though 
it  is  more  frequently  determined  by  proof  oZitindi.*  Where  leave 
to  amend  is  asked  on  the  ground  of  variance  between  pleading 
and  proof,  it  may  very  properly  be  refused  unless  the  statutory 
affidavit  is  filed,  showing  wherein  the  applicant  has  been  misled 
to  his  prejudice.^  The  fact  that  the  party  has  been  misled  must 
be  proved  to  the  satisfaction  of  the  court,  and  it  must  also  be 
shown  in  what  respect  he  has  been  misled.^  Whether  the  court 
will  require  any  further  showing  to  be  made  than  the  affidavit  of 
the  party  is  probably  discretionary.  Whether  the  variance  be 
material  or  not,  it  is  not  error  to  refuse  leave  to  amend  if  the 
facts  proved  do  not  show  a  good  cause  of  action.^  And  so  the 
power  of  the  court  to  grant  leave  to  amend  even  in  case  of  a 
material  variance  being  discretionary,  there  can  be  no  complaint 
upon  error  unless  there  has  been  an  abuse  of  discretion.^  And 
the  fact  that  a  pleading  is  not  amended  to  conform  to  the  proof 

'  WhitUker's  Code,  sec.  5294 ;  Bar-  Meyer  v.  Chambers,  68  Mo.  626  and 

nett  v.  Ward,  36  O.  S.  111-12.  other  cases. 

« Place  V.  Minster,  65  N.  Y.  89,  s  Bamett  v.  Ward,  36  0.  S.  107. 

104.  ^  Ferguson  v.  Miami  Powder  Co., 

»Catlin  V.  Gunter,  II  N.  Y.  368;  9  O.  C.  C.  445. 

62  Am.  Dec.  113.  '  Fuher  v.  Villwock,  14  O.  C.  C. 

*Bank  v.  Wills,  79  Mo.  275,  citing  389. 
fihelton  V.  Darham,  76  Mo.    434; 
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does  not  constitute  grounds  for  reversing  a  judgment  upon  error.^ 
If  the  facts  proved  are  entirely  different  from  those  alleged,  so 
much  so  as  not  to  entitle  the  party  to  go  to  the  jury,  and  the 
party  does  not  amend  so  as  to  conform  to  the  evidence,  it  is  con- 
sidered under  the  code  a  failure  of  proof  and  not  variance.^ 

Sec.  187-18.  Immaterial  variance,— An  immaterial  vari- 
ance is  one  where  the  discrepancy  is  so  slight  and  so  unimpor- 
tant that  it  does  not  mislead  or  prejudice  the  adverse  party. 

When  the  variance  is  not  material,  the  court  may  direct  the  fact 
to  be  found  according  to  the  evidence,  and  may  order  an  immedi- 
ate amendment  without  cost.^  When  the  variance  is  not  material 
an  amendment  is  unnecessary,  and  a  court  can  not,  in  such  case, 
be  justified  in  arresting  the  cause  from  the  jury  and  in  directing 
a  non-suit.*  Whether  a  variance  is  material  or  not,  it  is  not 
error  to  refuse  leave  to  amend  if  the  facts  do  not  constitute  a 
cause  of  action.^  In  criminal  law,  however,  the  rules  as  to  ad- 
mission of  evidence  clearly  at  variance  with  the  allegations  are 
more  strictly  observed,  and  it  is  considered  reversible  error  to  ad- 
mit such  evidence.^  When  there  is  no  objection  made  to  a  vari- 
ance, it  is  to  be  regarded,  under  the  code,  as  immaterial.' 

Sec.  187-14.  Form  of  affidavit  to  show  material  vari- 
ance. 

In  the  Court  of  Common  Pleas  of County,  Ohio. 

A.  B.,  ^ 

Plaintiff, 

V.  I     Affidavit  to  show  variance. 

C.  D., 

Defendant, 
The  State  of  Ohio, County,  88, 

C.  D.  being  first  duly  sworn,  says  that  he  is  the  defendant  in 
the  above  entitled  action,  and  that  at  the  trial  of  said  cause,  be- 
fore Honorable ,  Judge  of  the  Court  of  Common  Pleas, 

and  a  jury  duly  empanelled,  the  said  plaintiff  introduced  the 
following  evidence  in  support  of  his  cause  of  action.  (Here  state 
so  much  ot  the  evidence  as  may  be  necessary.) 

Defendant  states  that  there  is  a  material  disagreement  between 
said  evidence  and  the  allegations  of  the  plaintiff  in  his  petition^ 
in  this,  to  wit : 

(Here  state  the  allegations  of  the  petition  sufficiently  to  show 
the  variance.) 

«Sibila  V.  Bahney,  34  O.  S.  399.  s  Ferguson  v.  Miami  Powder  Co., 

» Waidhier  v.  Railroad  Co.,  71  Mo.  mpra ;  Sibila  v.  Baheny,  34  0.  S.  399. 

514.  *  Hart  v.  State,  20  Ohio,  49. 

3  Whittaker's  Code,  sec.  5295.  ^  Insurance  Go.  v.  BonnelL  39  O- 

4  Ferguson  v.  Miami  Powder  Co.,  S.  367. 
9  0.  0.  C.  446;   Bamett  v.  Ward,  36 

O.  8. 107. 
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Defendant  further  states  that  by  reason  of  such  disagreement 
between  the  allegations  and  proof,  he  has  been  misled  in  the 
following  manner: 

(Here  state  particularly  how  the  party  has  been  misled.) 

Sec.  187-15.  Failure  of  proof.— When  the  allegation  of  the 
claim  or  defense,  to  which  the  proof  directed,  is  unproved,  not 
in  some  particular  or  particulars  only,  but  in  its  general  scope 
and  meaning,  it  shall  not  be  deemed  a  case  of  variance,  but  a 
failure  of  proof.^  A  failure  of  proof  and  a  variance  are  clearly 
distinguishable.  When  there  is  no  case  whatever  proved,  there 
is  a  failure  of  proof;  ^  but  where  all  of  a  charge  or  claim  is  not 
proven  but  a  portion  is,  that  not  proven  may  be  treated  as  sur^ 
plussage,  and  a  non-suit  refused.^  As  for  example,  where  the 
complaint  contains  an  allegation  of  a  cause  of  action  in  contract 
not  sounding  in  tort,  although  it  may  charge  tortious  acts  on  the 
part  of  the  defendant,  the  plaintiff  will  be  allowed  to  recover, 
upon  the  allegation  of  his  complaint  resting  on  contract,  and 
the  allegations  of  wrong  may  be  treated  as  surplussage.*  But 
where  it  is  alleged  that  a  defendant  by  means  of  fraud  obtained 
goods  from  the  plaintiff  and  converted  them  to  his  own  use,  and 
ihe  proof  in  support  thereof  shows  that  the  defendant  is  a  bona 
fde  purchaser  from  one  in  possession,  but  without  title,  there  can 
be  no  recovery,  because  of  failure  of  proof.^  And  so  in  an  action 
for  the  recovery  of  real  estate,  to  which  is  interposed  a  general 
denial,  and  the  proof  shows  an  equitable  title  in  the  defendant, 
there  is  a  failure  of  proof.  Such  a  defense  must  be  specially 
pleaded.^  If  the  right  of  a  plaintiff  to  sue  depends  upon  his  title 
to  the  property  sued  for,  and  this  is  not  taken  advantage  of  by 
demurrer  or  answer,  as  it  may  be,  and  the  plaintiff  fails  to  show 
such  title,,there  is  a  failure  of  proof.^  An  amendment  will  not 
be  allowed  in  case  of  a  failure  of  proof,  unless  it  may  be  done 
under  the  provision  allowing  amendments  in  furtherance  of 
justice.*  A  question  of  failure  of  proof  may  be  raised  by  a  motion 
for  a  non-suit,  or  for  the  direction,  of  a  verdict,  or  demurrer  to 
the  evidence,  and  must  be  raised  in  the  trial  court  to  be  made 
available  upon  error. ^ 

'  Whittaker's  Civ.  Code,  sec.  6296.         •  Powere  v.  Armstrong,  36  O.  S. 

•  Dunn  V.  Durant,  9  Daly,  389.  367. 

3  Dodge  V.  Eckert,  24  N.  Y.  S.  1074.  7  Reed  v.  Jordan,  12  O.  C.  C.  161. 

*  Dodge  V.  Eckert,  mpra,  » Egert  v.  Wicker,  10  How.  Pr.  193. 
5  Dean  v.  Yates,  22  0.  S.  388.                  'Cummings  v.  Petscb,  41  Minn. 
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Sec.  138.  Defined. —  An  accord  and  satisfaction  is  defined 
to  be  an  agreement  between  parties  to  receive  some  act  or 
/bing  in  satisfaction  of  a  claim  or  injury;  to  be  of  any  effect 
as  a  defense  or  bar,  it  must  be  upon  a  consideration ;  it  is 
also  essential  that  there  be  an  actual  acceptance  before  satis- 
faction will  be  deemed  to  have  been  made;  as  an  accord  with- 
out a  satisfaction  is  not  a  bar  to  an  action ;  there  must  also 
be  a  performance  under  the  accord.^ 

Sec.  139.  Consideration  therefor. —  An  accord  and  satis- 
faction being  a  new  agreement  between  parties  into  which 
an  original  one  is  merged,  must  necessarily  be  upon  'a,  new 
consideration,  as  any  other  contract.  While  it  may  be  true 
that  what  will  or  will  not  constitute  a  consideration  may  de 
pend  upon  the  particular  circumstances  of  each  case,'  therb 
have  been  many  adjudications  upon  this  question  which  will 
serve  as  a  guide  in  like  cases.  A  mere  moral  obligation,  how- 
ever, cannot  be  deemed  a  sufficient  consideration ;  an  obliga- 
tion of  honor  cannot  be  enforced;  as,  for  example,  when^  a 
man  has  compromised  with  his  creditors  by  paying  a  certain 
per  cent,  of  his  indebtedness,  a  subsequent  promise  by  the 
debtor  to  pay  one  of  the  creditors  the  full  amonnt  of  his 
indebtedness  is  without  consideration,  and  cannot  be  enforced,* 

lEUis  V.  Bitzer.  2  O.  89-M;  Frost       ^Hall  v.  Smith,  15  la.  584;  IJab- 

V.  Johnson,  8  O.  S94;  Ogilvie  v.  Hall-    cock  v.  Hawkins,  23  Vl  661. 

in:io,  58  la.  714;  Russell  v.  Lytle,  6        'Lewis  v.  Simons,  1  Handy,  88; 

Wend.  390.  Way  t.  Langley.  15  O.  a  892.   &ie  as 
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Among  the  things  which  have  been  held  to  constitute  a  oonsicU 
eration  is  an  agreement  to  pay  at  an  earlier  date  or  different 
place ;^  or  the  taking  of  other  and  different  security;*  but  in 
order  that  the  acceptance  of  new  security  shall  operate  as 
payment  it  must  appear  that  such  was  the  intention  of  the 
parties.*  Or  a  release  of  a  claim  which  might  be  brought 
against  a  party ;  even  though  the  claim  be  invalid,  it  will  nev- 
ertheless operate  as  a  sufficient  consideration  to  support  an 
accord.^  Mutual  promises  to  do  something  in  the  future 
simply  amount  to  an  accord  without  satisfaction,  and  do  not, 
therefore,  furnish  any  consideration;*  nor  does  an  agreement 
by  parties  to  a  suit  that  it  shall  be  decided  for  one  or  the 
other  according  to  the  result  of  another  suit  pending  between 
them  constitute  a  consideration,  as  it  is  a  mere  wager,  and 
void.*  But  a  compromise  made  by  a  debtor  with  his  creditor 
by  which  it  was  agreed  that  the  debtor  should  pay  a  claim 
which  the  creditor  was  owing  a  third  party,  which  is  less, 
however,  than  the  amount  due  from  his  debtor,  is  neverthe- 
less a  good  consideration ;  especially  where  it  is  made  under 
an  agreement  that  a  trial  should  not  be  had  of  a-  suit  which 
the  creditor  had  instituted  for  the  enforcement  of  his  claim 
while  negotiations  are  pending  for  settlement,  the  compro- 
mise being  the  result  of  that  agreement.^  The  new  consider- 
ation having  been  accepted  and  acted  upon,  a  suit  cannot  then 
be  brought  upon  the  original  liability,  but  must  be  upon  the 
compromise.*  The  subject  of  consideration  runs  largely  into 
the  next  section. 

Sec.  140.  What  constitutes  an  accord  and  satisfaction. — 
The  rule  at  common  law  and  the  general  American  rule  sup- 
ported by  numerous  authorities  is  that  part  payment  of  a 


to  mora]  oonsideradon,  Jennings  t, 
Bfown,  9  11  ft  W.  406;  Eastwood  ▼. 
Kenjoo,  11  A.  ft  R  i8a 

1  Barry  ▼.  Goodrich,  98  Maaa  886 ; 
Bowker  ▼.  ChUda,  8  Allen.  434. 

s  Boyd  ▼.  Hitchcock,  20  Johns.  76; 
Pallian  ▼.  Taylor,  50  Miss.  251 ;  Mc- 
Intyre  ▼.  Kennedy,  20  Pa.  St  448; 
Bowker  v.  Harris,  80  Vt  424 ;  Kel- 
ler ▼.  Salisbury,  33  N.  Y.  64a 

•Kemmer'i  Appeal,  102  Pa.  St  55a 


« Wilder  ▼.  RaUroad  Ca,  26  AtL 
Rep.  806  (Vt,  1892). 

*  Frost  ▼.  Johnson,  8  (X  808;  Dunn 
▼.  Life  Insurance  Coi,  8  Am.  Law 
Bea  660;  Bird  ▼.  Smith,  84  M&  68; 
56  Am.  Dea  685. 

•  Gittings  ▼.  Baker,  2  a  a  21. 

7  Mitchell  ▼.  Knight^  7  a  G  a  9IM. 
sParkison   ▼.  Boddiker,  10  Oola 
508;  15  Paa  Bep.  806  (1887^ 
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debt|  although  accepted  by  a  creditor  in  satisfix^tion  thereof, 
does  not  constitute  an  accord  and  satisfaction,  nor  operate  as 
a  bar  to  an  action  for  the  recovery  of  a  balance,  eyen  though 
the  parties  have  expressly  agreed  that  it  shall  be  a  release  of 
the  entire  amount ;  there  is  no  consideration,  but  is  merely  a 
ntidt^m  paohmi.^  The  strict  common -law  rule,  however,  was 
so  technical  and  so  often  fostered  bad  faith  that  it  has  been 
very  materially  departed  from,  and  a  very  slight  considera- 
tion allowed  to  support  an  agreement  to  accept  a  less  sum, 
or  an  actual  acceptance  of  a  less  sum,  made  binding  upon  va- 
rious considerations ;  as,  for  example,  payment  at  a  different 
place  than  that  named  in  the  contract  or  before  the  debt  is 
due ; '  or  a  payment  of  a  debt  in  bills  of  exchange,  goods  on 
hand  and  goods  to  be  manufactured,  although  it  amounts  to 
less  than  the  debt ;  *  but  the  surrender  of  a  doubtful  right  and  a 
settlement  made  upon  it,  in  the  absence  of  fraud,  will  not  be 
disturbed,  especially  where  the  parties  cannot  be  restored  to 
their  original  situation.*  Want  of  consideration  cannot  be 
urged  in  such  ease  as  a  defense,  as  the  compromise  of  a  doubt- 
Ail  right  or  claim  is  regarded  as  a  sufficient  foundation  for  an 
agreement.*  It  has  been  held  in  Pennsylvania  that  a  partial 
payment  of  an  undisputed  claim  under  an  agreement  to  re- 
ceive it  in  full  satisfaction  cannot  be  treated  as  an  accord  and 

1  Bailey  r.  Day,  86  Me.  8S ;  White  t»  Durflinger,  59  Itid.  87 ;  Shade  t. 

T.  Jordan,  37  Me.  870 ;  Rose  ▼.  Hall,  Creyiston,  93  Ind.  69t 

86  Oonn.  898;  a  O,  68  Am.  Dea  408;  *Ante,  sea  189;  Harper t. Oraham, 
Kerr  v.  O'Connor,  63  Pa.  St  341 ;  20  0. 106;  Smith  ▼.  Wyatt^  8  a  a  a 
Twitchell  t.  Shaw,  67  Am.  Dec.  80;  R  18;  Mitchell  ▼.  Knight»  7  a  €L  C 
GrinnellT.  Spike,  138  Mass.  25;  War-  R  207;  Jones  ▼.  Perkins,  64  Am. 
ren  ▼.  Skinner,  80  Conn.  559;  Ryan  Dec.  136;  Fenwick  ▼.  Phillips,  8  Met 
▼.  Ward,  48  N.  Y.  304 ;  Fire  Insur-  87 ;  McKenzie  ▼.  Culbreth,  66  N.  C 
anoe  Ca  ▼.  Wickham,  141  XT.  a  464 ;  534 ;  Harriman  ▼•  Harriman,  18  Gray, 
Miller  ▼.  Eldridge,  186  Ind.  461 ;  a  a,  341. 

87  N.  K  Repi  182L  See  Curran  ▼.  <Rose  ▼.  Hall,  68  Am.  Dea  403;  26 
Rummell,  118  Mass.  483;  Clifton  t.    Conn.  898. 

Litchfield,  106  Masa  84    If  the  debt  «  More  ▼.  Powell,  1  Disa  144 

is  unoontroverted,   payment   of   an  ^Swemv.  Green,  9  Cola  858;  Moore 

amount  less  than  the  amonnt  due  is  ▼.  Powell,  supra;  Comraissionen  ▼. 

dodefenaa    Fletcher  t.  Wurgler,  97  Hunt,  5   O.  a  488;   a  GL,  67  Am. 

Ind.  888;  Markel  ▼.  Spitler,  28  Ind.  Dea  803;  Weed  t.   Tbrry,  46  Am. 

48a    The  assignee  is  bound  by  the  Dea  357;  Mills  ▼.  Lee^  17  Am.  Dea 

agreemeatof  the  assignor.    Pontious  118L 
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satisfaction  so  as  to  prevent  a  recovery  of  the  balance.^  And 
a  promise  made  apon  a  oompromise  of  a  doubtful  claim  which 
is  soundless  is  not  binding.*  Even  though  there  may  have  been 
fraud  in  a  settlement  or  compromise,  the  contract  must  be  re- 
scinded and  the  amount  received  thereunder  tendered  back  if 
the  party  desires  to  repudiate  it.*  Dismissal  of  a  suit  for  a 
nuisance  prosecuted  in  good  faith  is  a  good  consideration  for 
a  contract  to  discontinue  the  business,  such  as  a  chemical  lab- 
oratory which  was  the  cause  of  the  nuisance ;  ^  or  the  receipt 
of  a  portion  of  money  lost  at  gambling  may  operate  as  a  satis- 
faction for  a  larger  sum  so  lost.*  If  a  mortgage  be  released  by 
a  compromise  between  parties,  the  transaction  or  compromise 
is  an  entirety  and  the  consideration  for  the  release  cannot  be 
avoided  without  also  avoiding  the  release ;  *  and  where  a  third 
person  who  has  by  agreement  with  a  mortgagor  assumed  pay- 
ment of  a  note  and  mortgage  desires  to  obtain  more  time,  which 
the  holder  refuses,  gives  the  holder  his  check,  and  procures 
another  person  to  buy  the  note  and  mortgage,  such  other  per- 
son not  knowing  that  he  is  buying  from  a  party  who  is  obliged 
to  pay,  but  believing  he  is  buying  title  from  some  one  else, 
may  recover  from  the  maker.' 

There  must  always  be  a  mutuality  of  understanding  be- 
tween the  parties  to  an  accord  and  satisfaction.  So,  where 
an  insurance  company  places  insurance  upon  property  and 
afterwards  there  is  a  re-issue  by  another  company,  and,  loss 
occurring,  the  insured  settled  with  the  first  company  for  a 
certain  sum  in  full  satisfaction  of  his  claim,  and  the  second 
company  settled  upon  the  same  basis,  without  any  agreement 
with  the  insured,  such  an  accord  cannot  be  binding  because 
the  parties  did  not  arrive  at  a  mutual  understanding.*  Where 
a  person  who  has  secured  a  judgment  against  several  parties 
makes  an  arrangement  with  the  sheriff  by  which  a  compro- 
mise is  made  through  that  officer,  and  one  of  the  parties  is 

1  GommoDwealth  t.  Cummins^  155  *  Smith  ▼.  Wjatt»  9  C.  a  Q  R  12. 

Pa.  St  80 ;  25  At).  Rep.  996  (1898).  <  Heighway  ▼.  Pendleton,  15  0. 786 

sSchneH  ▼.  NeU,  17  Ind.  29;  a  a,  (1846). 

79  Am.  Deo.  45a  ^  McFarland  ▼.  Norton,  8  W.  L  R 

'East  Tennessee^ eta  Ry.  v.  Hayes.  868. 

88  Qa  558  (1889);  Home  In&  Ckx  ▼.  <  Detroit,  etc.  Ins.  Ca  ▼.  Commer- 

McRicharda,  121  Ind.  121  (1889)^  cial  Mutual  In&  Ca,  1  Clev.  RefK  81. 

^GrasBeHi  ▼.  Lowdeo.  2  Disn.  82a 
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allowed  to  pay  a  certain  sum  in  full  satisfaotion  of  the  judg- 
ment against  him,  saoh  a  payment  amounts  to  an  accord  and 
satisfaction  of  the  whole  judgment.^  Where  a  composition 
has  been  made  by  a  debtor  with  his  creditors  to  pay  them  a 
certain  per  cent,  in  satisfaction  of  his  indebtedness,  and  one 
of  the  creditors  undertakes  to  obtain  for  himself  a  greater 
sum  than  the  others,  and  the  debtor  subsequently  voluntarily 
executes  to  one  of  his  creditors  a  note  for  the  remaining  per 
cent,  of  his  indebtedness  to  him,  which  is  made  payable  before 
the  payments  to  be  made  under  the  composition  agreement  are 
due,  such  a  note  is  without  consideration  and  void  as  to  the 
parties  to  the  original  agreement  as  being  in  fraud  of  their 
rights.'  Such  a  composition  is  not  only  an  agreement  between 
the  creditors  themselves,  but  is  one  also  between  them  and 
the  debtor,  and  the  utmost  good  faith  must  be  observed.  If 
one  creditor  takes  advantage  of  the  others  by  endeavoring  to 
secure  a  greater  amount,  any  obligation  for  such  excess  is  held 
to  be  in  fraud  of  others  and  void.'  The  payment  by  one 
jointly  liable  with  others  for  damages  for  personal  injuries  of 
a  sum  upon  an  agreement  by  the  injured  party  not  to  sue, 
though  not  in  settlement  of  damages,  is  not  an  accord  and 
satisfaction ;  *  but  a  settlement  made  with  one  of  several  joint 
trespassers  or  wrong-doers  operates  as  a  satisfaction  to  all, 
and  partial  satisfaction  inures  to  all  of  them.*  But  it  is  other- 
wise where  the  wrong  done  is  divisible;  it  may  then  become 
a  question  of  fact  for  the  jury.* 

See.  141.  Who  may  make. —  The  object  aimed  at  in  this 
section  is  a  review  of  adjudications  upon  the  subject  of  accord 
and  satisfaction  made  by  the  various  relations  of  parties.  An 
administrator  may  make  settlement  of  the  partnership  affairs 
of  a  deceased  partner  whom  he  represents  with  the  surviving 
partners,  and  relinquish  all  claim  to  real  estate  held  by  the 
partnership  for  partnership  purposes,  the  same  being  regarded 

1  Runyan  ▼.  Van  Dyke,  7  Am.  L.  *  MaxweU^s  Pleading,  pi  414,  and 

Rea  &  aathorities;  Ellis  ▼.  Bitzer,  S  O.  80. 

s  Way  ▼.  Langley,  15  O.  a  892.  See  post,  sec  141.    See,  also,  1  Am.  & 

SRay  ▼.  Brown,  8  W.  L.  B.  545;  Eng.  Ency.  of  Law,  p.  l(Xk 

Way  T.  Langley,  16  O.  a  892.  <  Ellis  ▼.  Esson,  00  Wi&  Ob, 

« Chicago  V.  Baboock,  148  IlL  8E8; 
82  N.  R  Rep.  271  (1893). 
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as  personal  property.  His  action  in  this  respect  will  be  bind- 
ing on  the  heirs  of  the  deceased  partnci.^  An  administrator 
may  also  compromise  and  rescind  an  executory  contract  en- 
tered  into  by  his  decedent  for  conveyance  of  realty,  where  it 
may  be  to  the  best  interest  of  the  estate  which  he  represents*; 
and  courts  will  not  look  with  favor  upon  any  objection  made 
by  the  heirs  at  law,'  and  will  not  aid  them  to  set  aside  an  ar- 
rangement of  this  character  which  is  beneficial  to  the  estate.' 
After  a  judgment  has  been  rendered  by  a  court,  an  attorney 
has  ne  control  over  it,  and  cannot,  therefore,  enter  into  any 
negotiations  which  would  tend  to  render  it  of  no  avail  with- 
out the  consent  of  the  parties  to  the  suit,  to  whoip  it  belongs 
entirely.  This  is  the  case  even  though  the  parties  may  be 
entirely  ignorant  of  the  fact  that  the  judgment  has  been  ren- 
dered.^ Nor  can  an  attorney  who  is  intrusted  with  the  col- 
lection of  a  note  make  any  arrangement  with  the  maker 
thereof  to  board  his  law  partner  in  settlement  of  the  same. 
His  client  would  have  the  right  to  repudiate  any  such  adjust- 
ment and  to  sue  for  a  recovery  of  the  amount  due  on  the 
note.*  An  agent  who  has  written  authority  to  see  a  debtor 
"in  regard  to"  a  debt,  with  "full  authority  to  act  for"  the 
creditor  "  in  the  matter,"  may  be  authorized  to  receive  from 
the  debtor  any  personal  property  in  satisfaction  of  the  debt.* 
And  directors  of  an  insurance  company  who  have  full  power 
to  compromise  any  suit  which  may  be  improvidently  brought 
may  do  so  by  the  cancellation  of  policies  and  the  surrender  of 
premium  notes.  Their  action  in  this  respect  may  constitute 
a  defense  against  any  assessment  which  may  be  made  upon 
the  same  notes  on  account  of  any  loss  sustained  prior  to 
the  settlement.^  The  directors  are  charged  with  the  man- 
agement  ot  all  the  affairs  of  the  company,  and  power  to  make 
such  adjustments  is  deemed  so  essential  that  its  existence  is 
implied.*    It  has  been  held  in  Ohio  that  one  of  several  joint 

1  Ludlow  ▼.  Cooper,  4  O.  8. 1.   See»  *In  re  Temple,  83  Minn.  848;  9S 

alacv  Story  on  Partnership,  sea  98 ;  N.  W.  Repi  468  (1886X  holding  that 

<}reen  t.  Green,  1  O.  585 ;  Qreen  v.  the  conduct  of  the  attorney  was  un« 

Oraham,  5  0.  264.  professional. 

3 Ludlow  ▼.  Cooper,  supra.  •Oliver  ▼.  Sterling,  90  (X  S.  891. 

>  Howard  ▼.  Baboock,  7  O.  405.  ^  Wadsworth  ▼•  Davis,  18  a  a  121 

4  Boyle  ▼.  Beattte,  2  a  a  Q  R.  490.  *  Id. 
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creditors,  who  do  not  sastain  the  relation  of  partners,  cannot 
release  a  debt  dae  them  jointly,  so  as  to  make  it  binding  on 
those  not  participating  therein,  but  that  recovery  may  be  had  in 
equity*  So  as  to  a  debtor  who  himself  procures  the  release  from 
some  of  them.  This  action  on  his  part  will  not  preclude  the 
others  from  proceeding  against  him  in  equity  for  their  propor- 
tion.^ A  release,  however,  made  by  one  of  the  creditors  will 
preclude  the  co-creditors  who  do  not  assent  thereto  from  pros- 
ecuting an  action  at  law.  The  distinction  is,  that  in  an  action 
at  law  by  the  creditors  all  must  join  and  all  must  recover,  or 
none  of  them;  while  equity  does  not  require  all  of  the  credit- 
ors to  join,  when  by  such  a  course  justice  would  be  defeated.* 
It  is  said  that,  to  have  the  effect  of  releasing  all,  the  release 
should  be  under  seal.'  The  principle  underlying  this  rule  is 
that  joint  creditors  cannot,  by  a  division  among  themselves, 
acquire  separate  rights  of  action  against  the  debtor ;  that  th^ 
demand  is  single  and  cannot  be  split.*  So  it  is  held  that,  where 
it  is  necessary  that  several  plaintiffs  must  join  in  an  action,  a 
release  made  by  one  joint  plaintiff  will  operate  as  a  bar  to  an 
action  by  the  remaining  ones ;  as,  where  all  tenants  in  common 
must  join  in  an  action  for  trespass,  a  release  made  by  one  of 
them  will  defeat  any  further  action ;  *  or  a  release  by  one  or 
more  parties  to  a  joint  agreement  is  a  bar  to  an  action  by  the 
remainder.*  The  rule  is  different,  however,  as  to  the  release 
of  joint  debtors,  a  release  made  to  one  not  operating  to  the 
benefit  of  his  co-debtors,^  as  will  be  seen  further  along  in  this 
section.    Ohio,  however,  is  an  exception  in  this  respect.* 

Where  a  compromise  has  been  made  of  a  claim  which  may 
be  regarded  as  of  a  doubtful  character  in  equity,  it  may  never- 
theless raise  a  sufBlcient  consideration  for  a  compromise  so 
that  a  court  of  equity  will  not  interfere  with  its  fulfillment, 
especially  when  it  is  supported  by  a  moral  obligation.  So 
the  commissioners  of  a  county  may  settle  and  compromise  a 

»Upjohn  V.  Ewing,  2  0.S.  14.   See,        » Austin  v.   Hall,   13  Johna.  286; 

iUso,  Reigart  v.  EUlmaker,  14  S.  &  R  Decker  v.  Liviogston,  15  Johna  479. 
ISl ;  Eisenhart  ▼.  Slaymaker,  14  &  &       >  Myrick   t.  Dame,  9  Gush.  348 ; 

R  16a  Tuckerman  t.  Newhall,  17  Mass.  581. 

s  Upjohn  V.  Ewing,  2  O.  S.  14  (1853).  See  Hasack  v.  Rogers,  8  Paige,  229. 

*1    Am.    &  Eng.  Ency.  of  Law,        7  K.  S.,  sec.  8 IBS. 
ppii  108-4  <  1  Am.  &  Eng.   Ency.  of  Law, 

*  See  aniBt  sec.  19,  pp.  103-4,  and  cases  cited. 
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claim  or  liability  which  may  be  jastly  due  the  ooanty,  and,  if 
supported  by  a  moral  obligation  upon  the  part  of  the  county, 
it  will  serve,  as  a  sufficient  consideration  to  warrant  a  court 
of  equity  in  refusing  to  interfere  with  the  settlement.'  A 
compromise  made  and  accepted,  and  benefits  derired  there- 
from, will,  in  the  absence  of  any  fraud  or  unfairness,  be  bind- 
ing upon  all  parties  thereto  and  enforceable  in  equity.  It  is 
well-settled  law  that  a  release  of  one  of  several  joint  tres- 
passers or  tort-feasors  operates  as  a  discharge  of  alL'  The 
principle  upon  which  this  rule  is  based  is  that  the  act  of  one 
of  several  joint  treftpassers  is  the  act  of  all,  and  that,  all  uniting 
in  doing  an  unlawful  act,  each  one  is  responsible  for  the  acts 
of  the  others,  and  that  the  plaintiff  may  either  sue  them 
jointly  or  separately.  So  where  an  injured  party  accepts  a 
satisfaction  from  one  merely  as  a  settlement  as  to  him,  but 
not  intending  it  to  operate  as  a  compromise  as  to  the  others, 
the  cause  of  action  is  nevertheless  discharged  as  to  all  of 
them ;'  but  the  release  in  such  cases  must  be  a  technical  one 
and  not  merely  by  implication  or  a  covenant  not  to  sue.^  A 
partial  satisfaction  by  one  will  operate  as  a  satisfaction  pro 
tanto  as  to  all.*  Even  though  the  damages  be  uncertain,  a  re- 
lease of  one  for  a  sum  certain  will  release  alL*  It  is  pro- 
vided by  statute  that,  whenever  there  is  a  dissolution  of  a  part- 
nership, one  of  the  partners  may  make  a  separate  composition 
with  a  partnership  creditor  which  shall  operate  as  a  full  and 
effectual  discharge  to  the  debtor  making  the  same,  and  to  him 
only,  from  all  liability  to  the  creditor  with  whom  the  same  is 
made;^  and  that  such  debtor  may  take  from  the  creditor  a 
note  or  memorandum  in  writing,  exonerating  him  from  any 
individual  liability  incurred  by  reason  of  his  connection  with 
the  partnership,  which  will  operate  as  a  bar  to  any  action  by 
the  creditor  against  him.*    This  compromise,  however,  shall 

1  Shanklin  v.    Commissionera,  21  *  Bailey  ▼.  Berry,  6  Am.  Law  R. 

O.  a  576-^ ;  CommiBBiODers  v.  Hunt,  (N.  8.)  270. 

5  0.  a4Sa  »MerchantB*  Bank  t.  Gurtias,  87 

'See  antty  sec  140.  Barb.  817. 

s  Ellis  T.  Bitzer,  2  O.  80  (1825);  'Loogy.  Long,  67  la.  497;  Urton 

Stone  ▼.    FickinM>n,    5  Allen,    20;  ▼.  Price,    67  OaL  270;   MitcheU  t. 

Brown  ▼.  Cambridge,  8  Allen,  474 ;  Allen,  25  Han,  64a 

G<MB  ▼.  BlUson,  186  Maa&  508.  ^R  a  sec.  81«^ 

<Ra,8ea8168L 
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not  discharge  any  other  partners,  or  impair  the  right  of  the 
creditor  to  proceed  against  any  of  the  members  of  the  part- 
nership who  have  not  been  discharged;  nor  shall  the  dis- 
charge of  an  individual  member  of  the  firm  prevent  other 
members  from  availing  themselves  of  any  defense  which  they 
might  have  had  were  it  not  for  this  provision,  except  that 
they  shall  not  set  up  the  discharge  of  one  individual  as  a  dis- 
charge of  the  other  partners,  unless  it  appear  that  they  all  were 
intended  to  be  discharged.  A  discharge  of  one  partner  shall 
be  deemed  a  payment  to  the  creditor  equal  to  the  proportion- 
ate interest  of*  the  one  so  discharged  in  the  partnership  con- 
cern.^ These  provisions  are  made  applicable  by  statute '  to  alt 
other  joint  debtors  who  may  individually  compromise  their 
joint  indebtednesa  So  that  a  compromise  made  by  one  joint 
debtor  will  only  operate  as  a  discharge  of  his  liability  to  the 
creditor  and  will  not  therefore  release  the  other  joint  obligors. 
Accord  and  satisfaction  may  be  made  by  an  entire  stranger, 
who  has  no  pecuniary  interest  whatever  in  the  subject-matter^ 
and  if  accepted  by  the  creditor  will  constitute  a  good  de- 
fense to  an  action  by  him  to  enforce  the  liability  against  the 
debtor.' 

See.  142.  Rnles  of  pleading  in  accord  and  satisfaetion.— 
It  has  been  shown  that  an  accord  and  satisfaction  to  be  good 
must  be  a  new  agreement  founded  upon  some  new  considera- 
tion. It  is  not  sufficient  that  there  be  simply  an  accord  and 
satisfaction,  but  in  pleading  the  settlement  it  must  bt>  averred 
that  the  accord  was  accepted  and  executed.  Mere  readiness 
to  perform  or  a  tender  of  performance,  or  even  a  partial  per- 
formance and  readiness  to  perform  the  rest,  is  not  sufficient.* 
The  petition  must  also  state  that  there  is  nothing  due  the 
plaintiff  from  the  defendant,  and  that  there  has  been  a  full 
and  complete  payment  and  settlement.*  In  pleading  an  ac- 
cord and  satisfaction  with  several  creditors  it  should  be  al- 
leged that  an  agreement  to  accept  the  composition  was  in 

IR.  a,  sea  8164  Am.  Deo,  47d;  Kerr  ▼.  O'Conner,  69 

s  R  a,  sea  8166^  Pa.  St  847 ;  Frieh  ▼.  Algeir,  87  iDd. 

SLeayitt  ▼.  Morrow,  6  O.  a  72l  366;  Bagley  ▼.  Haman,  8:b  Eng.  G  L, 

But  see  1  Am.  &  Eng.  Ency.  of  Law,  879 ;  CUf  ton  v.  Litchfield,  106  Mass.  88. 
p^  87.  •HaU  V.  Smitii,  16  la.  684;  Merry 

«Heani  v.  Kiehl,  88  Pa.  St  147;  86  v.  Allen.  89  la.  286. 
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oonsideration  of  all  of  the  creditors  joining  therein.^  It  is  not 
necessary,  however,  in  an  action  for  the  recovery  of  goods 
wrongfully  detained,  to  state  in  an  answer  that  there  was  a 
special  agreement  made  by  the  parties;  that  although  the 
plaintiff  had  a  right  to  the  possession  of  the  property  he  had 
waived  the  same.  It  is  competent  to  prove  this  fact  under 
an  answer  which  simply  denies  the  plaintiff's  right  of  posses- 
sion.' A  reply  te  a  pleading  of  accord  and  satisfaction  that 
it  is  tainted  with  fraud  and  brought  about  by  undue  influ- 
ence cannot  be  made  available  by  failure  to  tender  the  sum 
received  upon  the  compromise,  where  the  pleading  does  not 
aver  the  payment  of  any  money  to  the  plaintiff.' 

See.  143.  Setting  aside. —  Whenever  fraud  enters  into 
accord  and  satisfaction  in  any  way  it  will  necessarily  vitiate 
the  same.  Therefore,  if  a  debtor  who  has  made  a  settlement 
with  his  creditors  upon  the  theory  that  he  was  insolvent,  had 
made  a  conveyance  in  fraud  of  his  creditors  prior  to  the  com- 
promise, it  will  be  set  aside;*  or  a  settlement  made  by  a  per- 
son who  has  received  a  personal  injury,  while  he  was  under 
the  influence  of  opiates,  will  be  void.*  And  so  with  a  settle- 
ment made  during  a  sickness  caused  by  injuries,  upon  induce- 
ments made  by  the  agents  of  the  party  inflicting  the  injury;* 
or  the  receipt  of  a  promissory  note  of  a  third  person  in  settle- 
ment of  a  daim  may  be  vitiated,  if  there  was  a  false  represen- 
tation as  to  the  financial  standing  of  the  maker  of  the  note ; ' 
or,  if  the  parties  to  the  accord  and  satisfaction  have  been 
mutually  mistaken  as  to  some  material  matter,  the  same  may 
be  void ; '  or,  if  the  party  signing  the  accord  be  under  some 
restraint  or  duress,  it  may  be  set  aside.*  But  it  is  said  that 
when  a  settlement  has  been  amicably  made  between  two 
persons,  one  of  them  cannot  afterwards  claim  that  it  was 
made  under  duress.  If  such  objections  could  be  raised,  every 
adjustment  might  be  destroyed,  and  accord  and  satisfaction 

1  FeUows  ▼.  Steyena,  24  Wend.  d08;  •  Chicago,  eta  Railroad  Ckx  v.  Doyle^ 

9ML  18  Kan.  S8L 

>  Timberlake  ▼.  MoArthur,  8  Am.  •  Eagle  Fkusket  Ca  v.  Defiles,  M  JXL 

Law  Rea  7ia  50a 

•  KDoxTllle,  etc.  R.  R.  Ca  ▼.  Acuff,  ^  Bridge  ▼.  Batchelder,  9  AUeo,  894  \ 

90  a  W.  Repi  848  (TeniL,  1892).  Pieroe  v.  Drake,  16  John.  476. 

« Richards  ▼.  Hunt»  97  Am.  Dea  *Wbeadon  ▼.  Olds,  90  Wend.  174; 

Ml  Calkins  v.  Griawold,  1 1  Hun,  908, 2ia 

•Ronrke  ▼.  Story,  4  R  D.  Smith,  64. 
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be  unknown  in  law.^    It  might  be  added  that  a  distinotion 
oan  be  olearly  drawn  between  an  adjustment  amicably  made 
and  one  made  under  duress  or  restraint. 
Sec.  144.  General  answer  of  aceord  and  satisfaction. — 

[Caption.'] 

On  the day  of ,  18 —  [oTj  after  the  cause  of  ac- 
tion stated  in  the  petition  accrued,  and  before  this  action 

was  brought],  defendant  paid  to  the  plaintiff  the  sum  of 

dollars,  which  sum  the  said  plaintiff  received  in  full  satis- 
faction and  discharge  of  the  claim  set  forth  in  his  said  pe- 
tition. 

Wherefore  he  demands  judgment  for  costs. 

Another  form :  — 

That  he,  tli^'  said  defendant,  before  the  commencement  of 

this  action,  to  wit,  on  the day  of ,  18 — ,  paid  to  the 

said  plaintiff  the  sum  of dollars  in  full  satisfaction  and 

discharge  of  the  sum  in  the  said  breach  of  covenant  men- 
tioned, and  of  all  the  damages  mentioned,  by  reason  of  the 

non-payment  thereof;  which   said  sum   of  dollars  the 

said  plaintiff  then  and  there  accepted  and  received  of  and 
from  this  defendant  in  full  satisfaction  and  discharge  of  the 
said  sum  in  the  said  breach  of  covenant  mentioned,  and  of 
the  damages  of  the  said  plaintiff  by  him  sustained  by  reason 
of  the  said  breach  of  covenant 

Sec.  145.  Answer  claiming  settlement  by  note. — 

[Caption,  etc.] 

That  prior  to  the day  of ,  18 — ,  defendant  made 

several  payments  in  different  amounts  on  the  account  sued 
on,  and  a  dispute  having  arisen  between  the  plaintiff  and  de- 
fendant as  to  the  amount  of  said  payments  and  the  sum  act- 
ually due  on  said  account,  and  in  consideratibn  of  which,  and 
to  avoid  expense  and  litigation,  it  was  mutually  agreed  that 
defendant  should  execute  and  the  plaintiff  receive,  m  full  sat- 
isfaction of  said  account,  the  defendant's  note,  due  on  the 

day  of ,  18 — ,  for  the  sum  of dollars,  in  full  satisfac- 
tion of  said  account  and  in  settlement  of  said  dispute,  which 
note  defendant  then  and  there  executed  to  the  plaintiff,  and 
said  plaintiff  accepted  the  same  in  full  satisfaction  of  said  ac- 
count. 

NoTK.—  Many  authorities  hold  that  a  note  given  and  actually  received 
and  accepted  in  settlement  of  a  debt  will  bar  an  action  on  the  original,  even 
though  tne  note  is  not  paid.  Wvman  v.  Fabeus,  111  Mass.  81;  Bangor  v. 
Warren,  84  Me.  324 ;  Stephens  v.  Thompson,  28  Vt  77 ;  Fowler  v.  Bush,  31 
Pick.  230;  Hudson  v.  Bradley,  2  Cliff.  130.  Circumstances  may,  however, 
vary  cases,  and  evidence  may  be  received  to  show  that  it  was  not  intended 
as  a  settlement  or  payment  of  a  contract  debt  Lovell  v.  Williams,  126 
Mass.  439;  Parnham  Machine  Co.  v.  Brock,  118  Mass.  194:  Perrin  v.  Keener 
19  Me.  355 ;  Graham's  Estate,  14  Phila.  280.  As  to  checks*  see  Weddigen  ▼. 
Boston  Elastic  Fabr.  Ca,  100  Mas&  422. 

>  Matthews  v.  Briggs.  1  W.  L.  R  81. 
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Sec.  146.  Answer  pleading  compromise. — 

That  before  this  action  was  brought,  to  wit,  on  the day 

of J 18 — y  the  plaintiff  presented  to  this  defendant  a  claim 

for  the  sum  of  $ ,  whicn  he  claimed  to  be  due  [for  serviceA 

rendered  kim  as — whaiever  they  may  be"],  which  said  defend- 
ant refused  to  pay  because  htate  facts  as  to  arotmds  of  refusal^ 
as^  for  easampley  that  the  claim  was  doubtful,  orj  that  tne  de- 
fendant denied  that  plaintiff  had  rendered  services  to  the 
extent  claimed]. 

That  thereupon  it  was  mutually  agreed  between  the  said 
plaintiff  and  defendant  that  they  should  compromise  said 
claim,  and  it  was  thereupon  agreed  that  the  defendant  was  to 

f»ay  and  the  plaintiff  to  acce{)t  the  sum  of  $ in  full  satis- 
action  thereof,  which  said  sum  the  defendant  so  paid,  and 
the  plaintiff  in  pursuance  of  said  agreement  accepted  Uie 
same. 

Sec.  147.  Answer  setting  np  compromise  with  creditors. 

Defendant  admits  that  on  the day  of ,  18 — ^  he  was 

indebted  to  the  plaintiff  as  set  forth  in  the  petition,  but  id- 

leges  that  on  or  about  the day  of  ^  18 — ,  being  in 

embarrassed  drcnmstances,  a  composition  agreement  was  en- 
tered into  between  himself  and  his  creditors,  including  the 
plaintiff,  whereby  he  was  to  pay  a  certain  sum,  to.  wit,  $ — — , 
to  be  distributed  ^{>  rate  amon^  said  creditors,  upon  the  pay- 
ment of  which  sum  the  said  plaintiff  and  the  other  creditors 

were  to  release  the  defendant  of  the  remaining per  cent. 

of  the  original  indebtedness;  that  the  defendant  thereupon 
complied  with  all  the  terms  of  said  agreement,  and  paid  the 
sum  agreed  upon  to  the  plaintiff  and  other  creditors  in  full 
satisfaction  of  the  plaintiff's  deb^  and  the  severiU  debts  of 
such  creditors  respectively,  each  covenanting  and  agreeing 
with  the  defendant  to  accept  the  sum  in  full  satisfaction  of  aU 
ciaims  and  demands  against  hiuL 
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See.  148.  Account  defined  —  What  may  be  subject  of  ac- 
count.—  An  account  is  defined  as  a  detailed  statement  of  the 
mataal  demands  in  the  nature  of  debt  and  credit  between 
parties,  arising  oat  of  contract  or  from  a  fidaciary  relation.' 
A  book  account  is  an  entire  thing,  as  much  as  articles  of 
agreement  or  a  bond.  It  is  made  up  of  different  items  charged 
from  time  to  time  as  articles  may  be  delivered  or  labor  per- 
formed, but  it  is  the  whole  —  all  the  items  charged  constituting 
the  account.  It  is  not  closed  until  the  dealings  between  the 
parties  have  ceased,  or  until  it  is  done  by  some  other  act  by 
them  performed.'    It  is  kept  in  a  regular  book  of  accounts. 


1  WliitweU  V.  Willard.  1  Meta  2ia       '  James  v.  Richmond,  6  O.  387. 
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although  it  is  not  essential  that  the  items  be  so  entered,  if 
they  are  sooh  as  nsually  form  the  subject  of  a  book  account.^ 
A  statement  of  a  balance  is  not  an  account,  and  the  debits 
and  credits  must  therefore  be  given.'  The  proper  subjects  or 
items  which  go  to  make  an  account  must  necessarily  depend 
upon  the  facts  in  particular  cases  and  vary  with  the  nature  of 
dealings  between  parties.  It  may  consist  of  articles  properly 
the  subject  of  an  account,  and  also  other  cash  items  not  or- 
dinarily the  subject  of  an  account;*  or  it  may  be  for  work 
and  labor  performed,  and  goods  sold  and  delivered ;  *  or  for 
services  and  money  loaned  or  paid  for  the  use  of  another;  *  or 
goods  sold  and  delivered  and  cash  paid  for  shipment,  or  for 
the  value  of  goods  sold  for  another  on  commission ;  *  or  rent 
of  real  estate,  when  so  considered  by  the  parties,  may  be  the 
subject  of  accounts  Otherwise,  in  the  absence  of  any  inten- 
tion of  the  parties  to  treat  it  as  an  account,  an  action  must 
be  regularly  brought  for  use  and  occupation  as  pointed  out 
elsewhere.*  A  check  book  is  not  a  book  account.*  Money  of 
any  considerable  amount  is  not  the  proper  subject  of  a  book 
account;  ^  still,  if  in  the  course  of  business  small  sums  are  pass- 
ing between  parties,  these  may  with  propriety  be  charged  on 
book,  and  proved  as  other  items  of  account.^'  An  account 
made  out  on  a  loose  sheet  of  paper  is  not  a  book  account.^' 
Where  a  claim  or  demand  for  money  arises  upon  a  contract 
and  is  for  something  furnished  or  performed  jy  one  party  for 


1  Black  ▼.  ChesBer,  18  O.  8.  eSl-2. 
SMcWiUiamB  ▼.  AUan.  45  Ma  678. 

*  McKemy  ▼.  Ooodall,  1  O.  OL  G  28 ; 
13  W.  L.R2W. 

«  Dallas  ▼•  Fernan,  25  O.  &  637. 
» Averill  CJoal  &  Oil  CJa  v.  Verner, 
2S  O.  a  872 ;  RalstOD  y.  Kohl,  80  O.  S. 

*  Dudley  ?.  Geauga  Iron  Ckx,  18  O. 
a  172-a 

^Nedvideky.  Me7er,46Mo.600.  In 
Roe  y.  Holbert,  18  a  W.  Rep.  416  (Tex., 
1S92),  a  suit  was  filed  before  a  justice 
on  an  open  account  for  rent  In  Case 
y.  Berry,  8  Vt  382,  it  was  stated  that 
an  action  would  not  lie  on  account 
lor  use  and  occupation  of  Iand&    But 


where  there  are  mutual  dealings  and 
accounts  between  the  parties,  and  ar- 
ticles are  deliyered  or  services  ren- 
dered which  are  intended  to  be  ap- 
plied in  payment  of  rent,  then  the 
same  may  be  adjusted  in  the  form  of 
an  account  Book  debt  will  not  lie 
for  use  and  occupation.  Beach  y. 
Wills,  5  Conn.  498. 

^  See  eh.  58,  Landlord  and  Tenant 
sec.  789.  Trial  courts  in  Ohio  have 
sustained  demurrer  to  petition  on  au 
account  for  rent 

•  Wilson  y.  Goodin.  W.  219. 

w  Hough  y.  Henk,  8  O.  C.  G  854 

n  Cram  y.  Spear,  8  O.  496. 

12  Kennedy  y.  Ankrum,  Tapa  8. 
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another,  bat  is  not  founded  upon  a  promissory  note  or  otber 
instrument  in  writing,  and  a  statement  of  such  claim  is  made 
out  in  detail  in  writing  and  presented  to  the  debtor,  such 
statement  constitutes  an  account.^ 

By  virtue  of  statute'  a  contract  granting  an  option  to  buy 
or  sell  at  a  future  time,  when  the  commodity  is  not  to  be  de- 
livered, the  party  losing  to  pay  the  difference  in  the  market 
price,  is  a  gambling  contract  or  wager  upon  the  future  price 
of  the  commodity,  and  an  account  cannot  be  founded  upon 
such  transaction.  The  fact  that  one  of  the  parties  assumes  to 
make  the  purchase  or  sale  as  a  commission  merchant  merely 
will  not  alter  the  relation,  and  the  loser  may  recover  •  from 
the  winner.*  Nothing  is  more  productive  of  mischievous  re-  . 
suits  than  dealings  in  options  in  grain  or  in  other  commodities, 
and  no  subtle  finesse  of  construction  ought  to  be  adopted  to 
defeat  the  penalties  against  such  gambling  transactions.* 

Sec.  149.  Payments  on  accoant,  how  treated. —  Payments 
upon  a  single  open  current  account  between  parties,  not  shown 
to  have  been  made  in  the  discharge  of  a  particular  item,  are 
always  imputed  to  the  earliest  item  on  the  debit  side  at  the 
time  of  payment,  as  the  law,  upon  equitable  principles,  in- 
fers the  debtor's  intention  to  appropriate  ihe  payment  in  dis- 
charge of  the  earliest  items  in  the  order  of  their  dates.*  If 
a  general  payment  is  made,  the  creditor  has  the  right  to  elect 
where  to  credit  it,  though  the  debtor  may,  where  he  owes 
several  distinct  accounts,  direct  his  payments  to  either.^  Cred- 
its on  a  book  account  are  payments,  the  balance  appearing 
due  is  only  the  debt;'  so  that  payments  may  extinguish  so 
much  of  the  debt  as  to  reduce  it  within  the  jurisdiction  of  a 
justice  of  the  peace.  A  check  given  in  payment  of  an  account 
will  not  be   so  considered  where  it  cannot   be  collected.*     In 

1  Railway  Co.  ▼.  Qouid,  44  Kan.  6a  Beveredge  ▼.  Hewitt^  18  IlL  Apfk  407 ; 

s  Sec  6934a,  R  S.  Story  v.  Solomon,  71   N.   T.   4S0 ; 

*  Under  sec.  4270,  R.  a  Johnson  v.  Brown,  2  Q  a  Q  R  S8L 

« Lester  ▼.  Buen,  49  O.  a  240.  •  Qaston  ▼.  Barney,  11  a  &  611 ; 

•Pearce  ▼.  BueU,  118  HI.  228,  239.  Cain  v.  Diets,  8  O.  G  Q  R  612;  Clay- 
See  Kahn  v.  Walton,  46  0.  a  195-  ton*8  Case,  1  Merinde^  572. 
210.    Contracts  to  sell  but  not  to  be  ^ELing  ▼.  Andrews,  80  Ind.  429; 
delivered  are  against  public  policy.  Rogers  t.  Qumes,  99  Ind.  224 
Irwin  T.  Willar,  110  XJ.  a  499;  Cook-  •  Means  v.  Smith,  Tapp^  60. 
reU  y.  Thompson,  85  Mo.  510 ;  McCor-  *  Fleig  ▼.  Sleet,  48  O.  a  58. 
mick  V.   Nichols,  19  III.   App.  384; 
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pleading  payment  it  will  be  sufficient  to  allege  it  generally 
without  stating  the  amount.^ 

Sec.  1 50.  Effect  of  charges  as  reflecting  on  whom  credit 
is  given. —  The  fact  that  goods  are  charged  upon  books  to 
one  person  is  not  conclusive  evidence  that  the  credit  is  given 
to  such  person.*  Thus,  if  B.  furnishes  goods  to  0.  on  the  ex- 
press promise  of  A.  to  pay  for  them,  as  if  A.  says  to  him,  let 
C.  have  goods  to  such  an  amount,  and  I  will  pay  you,  and 
the  credit  is  given  to  A.,  in  that  case,  C.  being  under  no  lia- 
bility, there  is  nothing  to  which  the  promise  of  A.  can  be  col- 
lateral, and  A.  being  the  immediate  debtor,  it  is  his  originaK 
undertaking  and  not  a  promise  to  answer  for  the  debt  of  an- 
other.* Goods  may  be  sold  and  delivered  to  one  person  and! 
so  charged  upon  the  books,  yet  not  sold  upon  his  credit, 
but  upon  the  credit  of  a  third  person.  DiflBculty  may  arise  in 
such  cases  in  determining  whether  or  not  the  undertaking  of 
such  third  person  is  collateral,  and  therefore  within  the  stat- 
ute of  frauds,  as  being  a  promise  to  pay  the  debt  of  another; 
or  whether  it  is  an  original  undertaking  and  not  within  the 
statute.  The  test  is,  to  whom  was  the  credit  given?  If  na 
credit  be  given  the  party  receiving  the  goods,  but  is  given 
solely  to  a  third  party  verbally  promising  to  pay  the  same,  it 
becomes  an  original  promise  and  is  not  within  the  statute  of 
frauds.* 

See.  151.  Pleading  in  account. —  In  an  action  upon  an  ac- 
count, the  party  pleading  should  set  forth  a  copy  thereof, 
with  all  credits  and  indorsements  thereon,  and  state  in  hb 
petition  that  there  is  due  him  a  specified  sum  which  he  claims 
with  interest  from  a  certain  date.*  If  the  items  of  account 
are  not  numerous  they  may  properly  be  embodied  in  the 
pleading;  but  if  numerous  the  pleading  may  state  the  facts 
constituting  the  cause  of  action,  and  a  copy  of  the  account, 
appropriately  identified,  should  be  attached  as  pointed  out 

1  JohDSon  ▼•  Breedlove,  104  Ind.  ^Cahill  v.  Bigelow,  18  Piok.  869; 
621.  Walker  v.  Richards,  supra;  Geary  ▼. 

2  Swift  y.  Pierce,  13  Allen,  186;  0*Nei1,  78  IlL  69&  See  Cowdin  t. 
Lyon  V.  Chamberlain,  8  Am.  Law  Gottgetren,  66  N.  Y.  660;  Dean  ▼. 
Bee.  330;  Walker  ▼.  Richards,  44  N.  Tallman,  105  Mass.  44a 

H.88a  ftO.  Code,   sees.   6086,   6086.    See 

)  Elder  y.Warfield,  7  Harr.&  John,  ante,    sec.    68;    Whittaker*8    Code*. 

89L  pp.  126-7 ;  Bates'  Pldg.  98-104^  193. 
4 
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elsewhere.^  The  practice  of  attaching  instead  of  embodying 
the  copy,  whether  the  account  be  long  or  short,  is  commend- 
able and  proper.  Even  though  the  account  has  not  been 
entered  in  a  regular  book  of  accounts,  it  is  a  sufiicient  compli- 
ance with  the  statute  if  the  items  thereof  be  set  down  in  the 
form  of  an  account  in  the  petition.'  It  is  essential  that  a  copy 
be  specific,  and  distinct  daims  should  not  be  grouped  in  one 
general  statement.'  It  has  been  held  that  if  the  copy  imper- 
fectly describes  goods  or  merchandise,  a  bill  of  particulars  may 
be  demanded  under  the  code.*  The  general  practice,  however, 
is  to  reach  such  matters  by  motion,  as  the  code  provides  that 
when  the  allegations  are  so  indefinite  and  uncertain  that  the 
precise  nature  thereof  is  not  apparent,  the  court  may  require 
the  same  to  be  made  definite  and  certain,*  and  this  is  brought 
about  by  motion.* 

In  an  action  upon  an  account  for  attorney's  fees  it  is  not 
necessary  to  make  a  statement  of  each  particular  item  of  serv- 
ices rendered,  where  they  refer  to  one  transaction,  and  state 
the  charge  for  each  item  separately.^  If,  however,  the  charge? 
are  for  services  in  more  than  one  transaction,  then  the  value 
of  the  services  rendered  in  each  should  be  stated.'  A  general 
demurrer  will  not  lie  to  a  petition  which  sets  forth  a  cause  of 
action  upon  an  account  which  contains  items  properly  the  sub- 
ject of  a  book  account,  and  also  other  cash  items  not  ordinarily 
the  subject  of  an  account.  The  proper  practice  in  such  cases 
is  to  demur  to  the  particular  items  objected  to,  or  to  move  to 
strike  them  out,  and  answer  as  to  the  others,  fiut  where  the 
items  not  ordinarily  the  subject  of  an  account  are  made  so  by 
agreement  or  consent,  a  demurrer  or  motion  cannot  then  be 
filed  to  them  when  sued  upon,  npon  the  ground  that  such 
items  are  not  the  subject  of  book  account.*  An  allegation 
stating  a  loan  of  money  to  another  at  his  request,  and  that  it 

1  See  ante,  sea  67.  Stoutenberg  v.  Lybrand,  18  O.  &  2S8 ; 

« Black  T.  Chesser,  12  O.  S.  621-3;  Derringer  v.  Pugh,  7  O.  Q  C.  158; 

Swan's  P.  &  Pm  P-  1B8.  Calvin  v.  State,  12  O.  a  60 ;  Byen  t. 

s  Goodheart  v.  Powers,  1  Handy,  Insurance  Ck).,  85  O.  S.  606. 

559.  ^See  Form,  sec.  156;  Derringer  y. 

«  Gibson  v.  Farina  Oo.,  2  Disn.  499 ;  Pugh,  7  O.  Q  Q  R.  15& 

R  S.,  sea  5292.  •  Id. 

» O.  Code,  sec.  5088.  •McKemy  ▼.  Goodall,  1  O.  C  a  R. 

•Trustees  ▼.  Odlin,  8  O.  a  298;  88. 
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is  dae  and  anpaid,  or  that  the  defendant  is  indebted  to  plaintiff 
therefor,  clearly  states  a  good  cause  of  action,  and  is  beyond 
the  reach  of  a  demurrer  or  motion.^  An  allegation  of  an 
amount  due  upon  an  account,  after  deducting  all  credits,  is  a 
material  one  in  an  action  upon  account,'  and  must  be  contro- 
verted by  answer,  or  judgment  may  be  rendered  without 
proof.' 

In  an  action  upon  an  account  judgment  may  be  entered  at 
any  time  during  the  term  after  the  defendant  is  in  default  for 
answer;  *  and  it  is  not  error  to  so  render  judgment  by  default 
without  proof  of  plaintiffs  claim.  It  is  discretionary  with 
the  court  as  to  whether  or  not  it  will  require  proof  to  be  made 
in  such  a  case.* 

See.  162.  Ordinary  form  of  petition  on  account^  and  notes 
on  evidence. — 

[Caption.'^ 

A.  E.,  plaintiff,  says  there  is  due  to  him  from  C.  D.,  defend- 
ant, on  the  account,  a  copy  whereof  is  hereto  annexed  and 

herewith  filed,  marked  ^^  Exhibit  A,"  the  sum  of dollars. 

which  he  claims  with  interest  thereon  from  the day  of 

,  18—,  for  which  with  costs  he  prays  judgment. 


NOTB. — This  is  substantially  the  old  code  commissioner's  form,  and  the 
one  used  by  many  practitioners,  and  a  suflScient  statement  of  factB^  and  the 
most  convenient  wnen  the  account  is  lengthy. 

Another  is: 

The  above-named  plaintiff, ,  says  that  the  above- 
named  defendant  is  justly  indebted  to  him  in  the  sum  of 


dollars,  which  he  claims  on  an  account  of  which  the  following 
is  a  copy,  together  with  all  the  credits  and  indorsements 
thereon:  ^Copy  of  account] 
Wherefore  this  plaintiff  demands  judgment  against  the  said 

defendant  for  the  said  sura  of dollars,  with  interest  from 

the day  of ,  18 — ,  and  costs. 

NoTE.^  Cincinnati  ▼.  Canierou,  83  O.  S.  836.  See  chapter  on  Petition, 
sees.  57, 58.  Questions  of  evidence  are  eliminated  from  this  work,  but  for  con- 
venience of  refereuce  the  followiue  authorities  are  here  given :  An  account 
book  of  original  entries  is  admissible  in  evidence  in  favor  of  the  party  by 
whom  it  was  kept,  when  shown  to  be  accurately  kept;  or  that  it  was  Kept 
in  the  usual  course  of  business.  Anchor  Milling  Co.  t.  Walsh,  108  Ma  277; 
18  8i  W.  Rep.  004  (1892).  And  as  part  of  the  res  gesta  where  the  book-keeper 
testifies  that  they  were  correctly  kept  Muckle  v.  Rennie,  16  N.  Y.  &  208.  Or 
they  may  be  used  to  refresh  one*s  memory.   Lester  v.  Thompson,  91  Mich.  245 ; 

>  McKemy  v.  Goodall.  1  0.  G  C.  27 ;       3  Lyons  v.  Fidelity  Lodge  L  a  P., 
.Swan's  P.  &  P.  ISa  2  W.  L.  B.  97. 

s  Dallas  ▼.  Furneau,  25  O.  a  63a  «  O.  Code,  sec.  518a 

•  Dallas  T.  Fumeau«  25  O.  a  680. 
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51 N.  W.  Rep,  893  (1802).  They  will  serye  the  purpose  of  evidence  oi  Um  non- 
payment of  a  claim  where  no  credit  appears  thereon.  Union  School  Furn. 
Ca  V.  Mason,  52  N.  W.  Rep^  671  {S,  D.,  1802).  They  cannot  be  received  to 
negative  the  payment  of  cash  items.  Schwarze  y.  Roesler,  40  11 L  Appi  474. 
Charges  of  goods  to  a  person  to  whom  they  were  delivered  are  not  conclu- 
sive evidence  that  they  were  furnished  upon  the  credit  of  another  who 
E remised  orally  to  pay  for  them.  Mackey  v.  Smith,  21  Ore.  508;  28  Pao. 
^p.  074.  An  account  book  is  not  admissible  in  evidence  unless  a  prelimi- 
nary foundation  has  been  laid  for  its  admission  either  as  a  book  of  original 
entries  or  as  part  of  the  res  gestae,  Watrous  v.  Cunningham,  71  Cat  30. 
A  merchant's  account  books  are  not  evidence  in  his  favor  as  to  receipt  of 
money  by  him.    Oberg  v.  Breen,  50  N.  J.  L.  145 ;  12  Atl.  Rep.  208. 

Sec.  153.  Petition  for  goods  sold  and  money  adyanced. — 

Plaintiff  says  there  is  due  him  from  defendant  for  goods 
and  wares  sold  to  said  defendant  and  for  money  advanced  to 

him,  a  balance  on  account,  the  sum  of dollars,  which  he 

claims  with  interest  from ,  of  which  said  account  the  fol- 
lowing is  a  copy,  with  all  credits  thereon:  [Copy.'] 

Wherefore  plaintiff  asks  judgment,  etc.,  as  in  sec.  162. 

Note. —  From  Weiss  v.  Emmitt,  supreme  court,  unreported.  As  to  neces- 
sary averments,  see  Kerstetter  v.  Raymond,  10  Ind.  100 ;  Abadie  v.  Carrillo, 
82  Cal  283;  Magee  v.  East,  40  Cal.  141;  Smith  y.  Holmes,  10  N.  Y.  271; 
Roberts  v.  Treadwell,  60  CaL  520;  Wilkinson  y.  Moore,  20  Kan.  58a 

See.  154.  For  labor  performed  and  materials  famished. 

Plaintiff  says  that  on  the day  of  ,  18 — ,  the  de- 
fendants were  indebted  to  him  for  labor  performed  and  ma- 
terials furnished  in  the  manufacture  of  [desaribe  goods']^  of  the 

value  of  $ ,  and  one  [describe  other  goods\  of  the  value  of 

$ ,  which,  on  or  about  the day  of ,  18 — ,  the  de- 
fendants had  ordered  the  plaintiff  to  manufacture  for  them, 
and  which  price  so  mentioned  the  defendants  had  agreed  to 
pay  plaintiff  therefor ;  yet  the  said  defendants,  though  often 

requested,  have  not  paid  the  plaintiff  said  sum  of  % ,  nor 

any  part  thereof. 

Second  cause  of  action:  [Formal  averments."] 

Plaintiff  further  says  that  on  the  -■ day  of ,  18 — ,  the 

defendants  were  and  still  are  indebted  to  the  plaintiff  in  the 

sam  of  % for  work  and  labor  by  the  said  plaintiff  before 

that  time  performed  and  bestowed  in  the  manufacture  of 
[describe  goods]  for  the  said  defendants,  and  at  their  special 
instance  and  request,  and  also  for  divers  materials  and  other 
necessary  things  by  the  said  plaintiff  before  that  time  found 
and  provided  in  and  about  that  work  and  labor  for  the  said 
defendants,  and  at  their  like  request,  and  which  said  sum  of 
money  the  said  plaintiff  avers  was  then  and  still  is  due  and 
payaSle ;  yet  the  said  defendants,  though  often  requested,  have 
not  paid  said  sum  of  money  nor  any  part  thereof. 

Plaintiff  further  says  that  a  detailed  statement  of  the  labor 
BO  performed  and  materials  so  furnished  by  the  plaintiff  is 
hereto  attached  [or  ccfpiedy  if  so  desired^  as  ifi  ofite,  sees.  161^ 
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15S]j  and  that  the  said  labor  and  materials  are  well  worth  the 
several  amoants  claimed  herein  and  therein  charged. 
Wherefore  plaintiff  prays  judgment  against  defendants  for 

said  sum  of  $ ^  together  with  interest  thereon  from  the 

day  of ,  18—. 

NoTB. — See  another  Form  approved  in  Farron  v.  Sherwood,  17  N.  Y.  227. 
The  code  has  not  changed,  the  rules  of  pleading  as  to  right  of  a  party  who 
has  performed  a  special  contract.  He  may  also  sue  upon  impliea  contract, 
and  is  not  bound  to  declare  on  special  contract.  See,  also,  Wilkins  v.  Stidger, 
22  Cal.  284.  See  as  to  statement  of  facts  in  such  cases,  Busta  v.  Wardall*  52 
N.  W.  Rep.  418  (S.  D.,  1892), 

Sec.  155*  Petition  on  account  against  partnership  — 
Ayerment  as  to  acknowledgment  of  correctness. — 

For  a  cause  of  action  herein  plaintiff  says  that  during  the 
period  embraced  in  the  account  hereinafter  set  forth  [or^  a 
copy  of  which  is  hereto  attached,  marked  Exhibit  A]  said  de- 

fendants and were  partners  as  , 

doing  business  as in  the  state  of  ;  that  during  the 

existence  of  said  partnership  there  were  numerous  commercial 
transactions,  a  true  copy  of  the  account  of  which  transactions 

between  the  plaintiff  and  said  defendants, and 

,  is  as  follows:  [copy  of  account]^  [or^  is  attached];  that 

there  is  now  due  and  owing  to  said  plaintiff  from  said  defend- 
ants an  unpaid  balance  on  said  account  of dollars,  which 

he  claims  with  interest  from ,  18 — . 

Plaintiff  further  says  that  on  the day  of  ,  18 — , 

the  defendants  above  named  acknowledged  the  correctness  of 
the  account  attached  hereto,  and  promised  to  pay  the  same 
by  an  instrument  in  writing. 

Wherefore  plaintiff  prays  judgment,  eta 

I^OTBL — From  Kerper  v.  Wood,  48  O.  S.  6ia  See  rules  stated  Id  sectSons 
r>7,  58,  and  151,  ante,  as  to  pleading  by  copy.  The  record  of  this  case  dis- 
closes the  fact  that  the  plaintiff  in  the  trial  court  filed  an  amended  petition 
setting  out  the  fact  that  the  defendants  acknowledged  the  correctness  of 
the  account  sued  upon,  and  promised  to  pay  the  same  by  a  promissory 
note,  a  copy  of  whicn  was  embraced  in  the  amended  petition.  This  was  on 
motion  stricken  from  the  files  and  leave  granted  to  file  an  amendment  to 
the  original  petition  upon  the  condition  that  the  cause  of  action  should  not 
be  changed.  A  plaintiff  cannot  amend  a  petition  on  account  by  setting 
forth  a  note  given  in  settlement  thereof.  The  allegation  given  in  the  fore- 
going form  was  allowed,  however,  in  the  case  above  cited. 

See.  156.  Petition  on  account  for  attorney's  fees. — 

Plaintiffs  say  there  is  dne  them  from  the  defendant  the  sum 

of dollars  for  professional  services  rendered  by  them  as 

attorneys  at  law  to  him,  at  his  reouest,  between and 

,  '*'in  examining  records  and  tne  law,  giving  an  opin- 
ion and  furnishing  an  abstract  of  the  defects  in  a  certain 

tax  title  and  tax  deed  claimed  and  held  by  one ;-  to 

the  real  estate  of  the  defendant,  and  counseling  and  advising 
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him  in  relation  thereto,"  ^  or  for  professional  scrvioes  in  learn- 
ing and  preparing  the  facts,  ascertaining  and  preparing  the 

law  for,  prosecuting  and  trying  a  case  m  the  court  of 

entitled [give  miction] ;  and  preparing  for  and  arguing  a 

motion  for  a  new  trial  in  said  court,  and  preparing  for  and 

arguing  the  case  in  the court  of county,  and  other 

work  done  by  them  in  said  cause  in  the  line  of  their  duty  as 
attorneys.* 

Wherefore,  etc. 

Sec.  157.  For  serylces  rendered  as  auctioneer  and  moHey 
expended. — 

The  plaintiff  states  that  there  is  justly  due  to  him  from  the 
defendant  the  sum  of  dollars,  which  he  claims  with  in- 
terest from  the day  of ,  18 — ,  at  the  rate  of per 

cent,  per  annum,  on  a  balance  of  account,  a  copy  of  which  is 
as  follows  [or^  is  hereto  annexed,  according  to  sec.  67 .f- ante]. 
for  services  rendered  as  auctioneer,  and  for  money  paid  out  and 
expended  by  the  said  plaintiff  for  the  said  defendant  at  his 
special  instance  and  request,  and  which  said  sum  of  money  the 

said  plaintiff  avers  was  due  and  payable  on  the day  of 

,  18 — ,  and  yet  the  said  defendant,  though  often  requested, 

has  not  paid  said  sum  of  money,  nor  any  part  thereof. 

Wherefore  the  plaintiff  prays  judgment,  etc. 

Note.-—  Ralston  ▼.  Kohl,  80  O.  S.  92.  Where  services  have  been  rendered 
under  a  special  contract  which  has  been  wrongfully  terminated,  recovery 
may  be  had  as  upon  an  implied  quantum  meruit  SO  O.  &  92.  Licensed 
auctioneers  must  render  quarterly  accounts  of  all  property  sold  by  them, 
the  amounts  realized  from  such  sales  and  for  whom  they  were  made,  verify 
the  same,  and  file  with  county  treasurer  and  a  duplicate  copy  to  the  county 
auditor.    R.  a»  sec&  4381-^2^ 

Sec.  158.  Action  by  assignee  of  acconnt. —  The  code'  pro- 
vides that  actions  must  be  brought  in  the  name  of  the  real 
party  in  interest.^  The  assignee  of  an  account  is  a  legal 
holder,  his  title  being  a  legal,  not  an  equitable  one,  as  before 
the  code.  The  incidents  of  inviolability  which  attach  to  com- 
mercial paper  do  not  affect  an  assignee  of  accounts.  The 
debtor  may,  however,  dispute  the  indebtedness  and  also  the 
fact  of  validity  of  the  assignment.* 

1  Derringer  V.  Pugh,  7  O.  G.  C.  R.  value  of  services  upon  an  express 
158.  contract,  however.  See  "ContraotB.** 

2  Holmes  v.  Holland.  29  W.  L.  B.        *B.  a,  sec.  4998. 

115.    The  petition  in  the  case  just       ^See,  also,  sea  8^  ante. 

cited  was  for  the  recovery  of  thb       *  Allen  v.  Miller,  11  (X  &  874-7. 
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While  it  has  been  said  that  the  ruling  in  Sargent  t.  Bail- 
road  Oo.,^  that  ezlriQsio  faots  showing  title  to  a  note  need  not 
be  expressly  averred,  is  broad  enough  to  cover  account  also,* 
it  is  now  considered  better  practice  to  include  an  averment  as 
to  the  assignment,  as  follows : 

That  on  the day  of ,  18 — ,  for  a  valuable  consid- 
eration, said sold,  transferred  and  assigned  said  ac- 
count to  this  plaintiff.* 

Sec.  169,  Limitation  of  action  on. —  An  action  upon  ac- 
count must  be  brought  within  six  years.^  The  right  of  action 
accrues  and  the  statute,  therefore,  begins  to  run  on  each  item 
from  the  day  of  its  proper  date  —  that  is,  from  the  day  of  the 
delivery  of  the  article  or  work  done  or  money  furnished;  and 
the  action  will  be  barred  in  six  years  unless  it  is  taken  out  of 
;h6  statute  on  some  special  ground.  Part  payment,  or  a 
written  acknowledgment  of  liability,  or  a  promise  to  pay  the 
same  in  writing,  will  take  it  out  of  the  statute.*  In  order  that 
items  of  credit  appearing  upon  an  account,  such  as :  ^^  1870. 
By  one  churn,  $7."  ^^  1870,  July  6th.  By  his  account  rendered, 
$19.65."  —  dated  long  after  the  account  is  barred,  shall  be 
available  against  the  statute,  it  must  appear  that  there  was  an 
agreement  by  the  parties  that  such  credits  were  to  be  treated 
as  part  payment  thereof.*  Items  of  credit  in  an  account  book 
of  the  deceased,  made  after  the  statute  had  barred  an  action, 
constitute  no  evidence  that  it  was  the  intention  of  the  parties 
that  the  articles  should  be  applied  on  the  barred  account.^  It 
is  the  act  of  payment  on  account  of  the  debt  which  takes  the 
case  out  of  the  statute.*  A  defendant  pleading  the  statute  in 
an  action  on  a  running  account  may  introduce  in  evidence 
separate  bills  and  receipts  given  after  the  last  item  of  account 
sued  on,  as  tending  to  prove  that  neither  party  recognized  the 
payment  as  an  admission  of  the  correctness  of  any  former 
account.* 

i83  O.  a  449.  424-8;  Waugh  ▼.  Gope^  6  11  &  V?. 

SBatee'Pldg.,  p.254.  824. 

I  Bay  ▼.  Sanlspaagh,  74  Ind.  897.  ?  Kaufman  v.  Broughton,  81  O.  S. 

«&  a,  sea  4081.  428. 

AR.  SLySea  4992;  Counon*B  Ez'ra  •  Blanchard  ▼.  Blanohard,  122  Mass. 

V.  Oouraon,  19  a  a  464.  SSa 

•  Kaufman  ▼.  Broughton,  81  O.  a  •  Schock  ▼.  Bieler,  6  CX  Q  GL  B.  49. 
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Sec.  160.  Account  stated  defined. —  An  account  stated  is 
merely  the  admission  of  a  balance  due  from  one  party  to 
another,  or  an  account  which  has  been  examined  by  the  par- 
ties thereto  and  all  items  found  to  be  true,  and  a  just  and 
true  balance  struck,  and  a  mutual  assent  or  agreement  thereto.^ 
The  mutual  agreement  to  the  balance  may  be  implied  from 
the  retention  of  an  account  rendered  for  a  reasonable  time 
without  any  objections  thereto.'  What  is  a  reasonable  time 
is  said  to  be  a  question  of  law,  but  must  necessarily  depend 
upon  the  circumstances  of  each  case,'  and  is  open  to  ezplana. 
tion.*  Assent  may  be  implied  from  circumstances,*  but  there 
must  be  proof  either  express  or  implied/  It  is  not  necessary 
that  the  parties  should  sign  the  account.^ 

A  partial  accounting  without  striking  a  balance  is  not  an 
account  stated.^  If  a  debtor  writes  upon  an  account  which 
has  been  rendered  him,  and  which  he  has  retained,  a  word 
meaning  "  balance,'*  subsequent  payment  of  a  portion  thereof 
and  a  failure  to  dispute  any  item  will  make  it  an  account 
stated ;  *  and  so  will  the  retention  of  an  account  rendered  at 
the  time  of  the  delivery  of  goods,  or  at  the  end  of  each 
month,  with  a  statement  of  a  balance,  without  objection ;  ^® 
or  a  verbal  acknowledgment  of  a  monthly  account  rendered 
and  the  giving  of  a  written  acknowledgment  of  the  debt.^^ 
Where  an  objection  is  made  to  an  item  in  an  account  at  the 
time  of  its  rendition,  and  the  balance  so  rendered  is  carried 
into  subsequent  accounts,  payment  of  such  balance  under  an 
agreement  that  the  disputed  item  should  remain  open,  the 


1  Union  Bank  v.  Elnapp,  16  Am. 
Dec.  181 ;  Taasej  ▼.  Church,  89  Am. 
Dec.  66 ;  lAngdon  t.  Roane,  41  Am. 
Dec.  60 ;  Anding  v.  Levy,  67  Miss.  51 ; 
81  Am.  Rep.  486. 

s  Wiggins  ▼.  Burkham,  10  Wall 
129 ;  Quincey  v.  White,  68  N.  Y.  870 ; 
Bobson  V.  Bohm,  32  Minn.  410 ;  Lang* 
don  V.  Roane,  41  Am.  Dec  60; 
Stenton  v.  Jerome,  54  N.  T.  Super. 
486 ;  Freeman  v.  Howell,  50  Am.  Dec. 
661 ;  Lockwood  ▼.  Thorne^  11  N.  Y. 
170 ;  62  Am.  Dec.  81. 

*  Wiggins  ▼.  Burkham,  mtpnu 


♦Guernsey  v.  Rexford,  68  N.  Y. 
681. 

9  McCali  y.  Nave,  62  Mi8S.  494 

«  Stenton  v.  Jerome,  64  N.  Y.  480. 

7  Lockwood  V.  Thome,  UN.  Y. 
170;  62  Am.  Dec  81 ;  Brown  ▼.  Van 
Dyke,  56  Arl  Dec  260. 

>  Bouslog  V.  Garrett,  89  Ind.  88a 

•  Holler  V.  Apa,  17  N.  Y.  Suppi  604. 

>•  Bobbins  ▼.  Downey,  18  N.  Y.  Supp. 
100. 

11  Mackay  ▼.  Kahn,  17  N.  Y.  Bapp. 
60a 
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accounts  so  rendered  are  not  regarded  as  accounts  stated  as 
to  the  disputed  item,  and  may  be  corrected  after  settlement.^ 
Balancing  an  account  without  the  consent  of  both  parties  will 
not  constitute  an  account  stated.*  A  mere  proposal  to  extend 
the  time  of  payment,  not  acted  upon,  will  not  change  the  char- 
acter of  an  account  stated.' 

See.  161.  Accoant  stated  may  be  opened. —  A  mistake, 
frand,  omission  or  inaccuracy  will  deprive  an  account  stated 
of  its  conclusive  character  and  render  it  subject  to  a  re-exam- 
ination;^ but  the  right  of  a  party  to  so  open  the  accoant 
may  be  lost  by  his  own  silence  or  acquiescence.^  When  there 
is  dear  and  convincing  proof  of  fraud  or  concealment,  courts 
will  open  an  account  barred  by  the  statute  of  limitations,  but 
these  matters  must  be  specifically  alleged  in  the  pleadings.* 
A  party  alleging  a  mistake  in  an  account  must  point  out  the 
«rror  of  which  he  complains,^  and  must  furnish  the  data 
whereby  it  may  be  corrected.*  An  account  stated  cannot  be 
opened  for  a  mistake  in  law.* 

See.  162.  Pleading  accoant  stated. —  In  pleading  an  ao- 
count  stated  the  plaintiff  must  aver  that  the  same  has  been 
balanced  with  the  assent  of  the  parties,^*  but  it  is  not  necessary 
to  allege  a  promise  to  pay."  An  account  is  not  available  as  an 
account  stated  unless  it  is  specially  pleaded  as  such.^ 

1  Dudl^  ▼.  Iron  Compaoj,  18  O.  a  170 ;  Sd  Am.  Dea  81 ;  Wilde  ▼.  Jen- 

158.  kins,  4  Paige  Ch.  481. 

2No8trandy.Ditmi8,127N.Y.855:  ^Zent  ▼.  Watta,  1  N.  T.  a  703; 

^8  N.  E.  Rep.  87.  Barker  ▼.  Hoff,  62  How.  Pr.   882 ; 

SLawBon   ▼.    Douglas,    17   N.  T.  Warner   v.    Myriok,  16  Miun.    91; 

Supp.  4.  Mayo  ▼.  Boeson,  6  O.  5dS. 

«  Sampson  ▼.  Freedman,  109  N.  T.  ^Chubbuok  ▼.  Varnum,  43  ^.  Y. 

699;  Scioto  Ca  ▼.  Gerky,  W.  498;  482;  Insiiranoe  Co,  ▼.  Carpenter,  49 

Fowler  v.  Pratt>  W.  306 ;  Hawley  ▼.  N.  Y.  66a 

Harran,  79  Wis.  879;  48  N.  W.  Rep.  •Commissioners  ▼.  Qherky,  W.  49a 

676 ;  Fleischner  v.  Kubli,  20  Oreg.  828;  i«  Yolkening  v.  De  Graaf,  81 N.  Y.  36a 

36  Pac.  Rep.  1086 ;  Frankel  v.  Mather,  "Heinrick  v.  England,  84  Minn. 

68  Hun,  648;  Farnham  ▼.  Brooks,  9  896 ;  a  a,  26  N.  W.  Rep.  122. 

Pick.  312 ;  Goodwin  ▼.  U.  a  Ins.  Co,  i>  Oregon  R  &  Nav.  Ca  ▼.  Swia- 

34  Oonn  691 ;  Roberts  ▼.  Totten,  18  burne,  22  Oreg.  674 ;  80  Paa  6ep,  832^ 

Ark.  609.  838  (1893) ;  Bump  v.  Cooper,  10  Oreg. 

» Cross  ▼.  Savings  Bank,  66  CaL  81;  36  Paa  Rep.  848  (1891);  MbOor- 

462.  mick,  eta  Ca  ▼.  Wilson,  89  Minn*  407 ; 

•  Lockwood  ▼.  Thome,   11  N.  Y.  40  N.  W.  Rep.  571  (1888). 
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Sec.  163.  Petition  on  account  stated. — 

Plaintiff  says  that  on  the day  of ,  18 — ,  an  account 

was  stated  between  the  plaintiff  and  defendant,  npon  which 
aooonntin^  the  said  defendant  was  found  to  be  indebted  to 

the  plaintiff  in  the  sum  of dollars  (of  which  amount  said 

defendant  pgid  the  sum  of dollars,  and  there  is  now  due 

plaintiff  from  the  said  defendant  the  sum  of dollars  with 

interest  from  the day  of ,  18 — ).    [Or,  that  defendant 

has  not  paid  the  said  amount  so  found  due  or  any  part  thereof, 
and  there  is  due  plaintiff  from  the  said  defendant  the  sum  of 

dollars,  with  interest  at oer  cent,  from  the day 

of ^  18—.] 

IPrayer.] 

Sec..  164.  Petition  to  correct  account  stated  and  for  judg- 
ment on  account  as  correctud. — 

[Caption.'] 

Plaintiff  says  that  on  the day  of ,  18 — ,  an  account 

was  stated  between  the  plaintiff  and  defendant,  upon  which 
there  was  found  to  be  due  from  the  defendant  to  the  plaintiff 

the  sum  of dollars,  which  sum  the  defendant  agreed  to 

pay  the  plaintiff. 

That  after  the  adjustment  and  settlement  of  said  account 
plaintiff  discovered  that  it  was  erroneously  stated  in  this,  to 
wit :  [Spsoify  error  daiined.']    Plaintiff  did  not  discover  said 

error  until  the day  of  ,  18 — ,  when  he  immediately 

demanded  a  restatement  of  said  account  and  requested  defend- 
ant to  correct  the  same,  which  he  refused  to  do. 

That  the  account  should  be  corrected  as  follows:  [state 
A<?ti?],  and  the  balance  due  thereon  to  plaintiff  should  be  the 

sum  of  $ instead  of  $ ,  as  shown  by  said  account  as  it 

is  now  adjusted. 

Wherefore  the  plaintiff  prays  that  the  said  error  may  be 
corrected  as  herein  set  forth,  and  that  he  may  have  judgment 

against  the  defendant  for  the  sum  of  $ with  interest 

fron£ . 

Sec.  165.  Answer  and  cross-petition  claiming  set-olF  for 
services  rendered. — 

[Caption.'] 

The  said  defendant,  for  his  defense  and  by  way  of  set-off, 

says:  That  in  ,  18 — ,  the  said  plaintiff  employed  the 

defendant  to  act  and  serve  as  [stats  services]  for  plaintiff  in 

and  about  said  plaintiff's  divers  business  places  in  the  , 

and  county  of ;  that  for  such  services  so  to  be  rendered 

the  plaintiff  agreed  with  the  defendant  to  pay  him  [siaU 
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amotifUjy  that  he  sboaid  be  so  engaged  in  said  service;  that 
by  the  terms  of  said  agreement  between  said  plaintiff  and  de> 
fendant,  said  defendant  was  to  devote  to  said  service  of  said 
plaintiff  [stcUe  time^^  and  at  the  end  of  said  service  said  plaint- 
iff was  to  settle  with  and  pay  the  defendant  for  said  services 
according  to  the  terms  of  said  agreement  and  employment; 
that  in  pursuance  of  said  agreement  and  arrangement  the  de- 
fendant,  on  the day  of ,  18 — ,  entered  on  the  per- 
formance of  said  service  for  said  plaintiff,  and  duly  performed 
all  the  terms  of  said  agreement  and  engagement  on  his  part, 
and  served  said  plaintiff,  as  such  [repeat  serviGe]^  from  that  day, 

to  wit, ,  until  and  including  the dav  of ,  18-^, 

making  in  all  [Hms  employed] ;  that  at  the  end  of  said  service 
the  defendant  recjuested  the  plaintiff  to  settle  with  and  pay 
him  for  said  services  according  to  the  terms  of  said  contract, 
but  said  plaintiff  refused  and  still  refuses  to  pay  him  there- 
for, or  for  any  part  thereof;  that  by  reason  of  the  premises 
there  is  due  and  owing  to  said  defendant,  from  said  plaintiff, 

the  sum  of  $ ,  with  interest  thereon  from  the day  of 

^  18 — ^  which  he  asks  may  be  set  off  against  said  claim  of 

said  plaintiff,  and  that  he  may  have  judgment  against  plaint- 
iff for  balance. 

See.  1 66.  Answer  setting  np  statute  of  limitations. — 

[Oc^tian.'] 

The  alleged  cause  of  action  set  forth  in  said  petition  did 
not  accrue  within  six  years  next  preceding  the  date  of  filing 
said  petition,  and  the  action  is  therefore  barred  by  lapse  of 
time. 

Sec.  167.  Answer  of  settlement  by  note. — 

f  Caption.^ 
Formal  openinoA    That  before  the  brining  of  this  action 
the  plaintiff  and  deiendant  had  a  full  and  final  settlement  of 
all  their  accounts,  including  the  items  of  account  sued  on 
herein,  and  it  was  fouad  that  defendant  was  indebted  to  the 

plaintiff  in  the  sum  of dollars,  for  which  sum  defendant 

then  and  there  executed  to  the  plaintiff  his  promissory  note, 

payable  days  after  the day  of ,  18 — ^,  in  full 

satisfaction  of  the  amount  so  found  to  be  due  him. 
[Prai/er.'] 

Note.—  A  note  given  by  a  member  of  a  firm  after  dissolution  in  settle- 
ment  of  a  balance  on  an  account  due  from  a  partnership  prior  to  dissolu- 
tion is  not  such  a  promise  as  the  Code,  section  4992»  provides  may  take  a 
demand  on  account  out  of  ttie  statute  of  limitations,  as  to  the  other  members, 
onlesB  there  was  an  express  authority  to  execute  the  note.  Kerper  v.  Wood, 
48  O.  &  6ia  A  promise  inferred  from  a  payment  cannot  have  greater  ef- 
fect than  an  express  promise.  Shoemaker  ▼.  Benedict,  11  N.  Y.  176, 186.  A 
partial  payment  by  one  of  several  makers  of  a  note  will  not  prevent  the 
statute  from  running.    Hanoe  v  J  [air,  '^^  O.  S.  849. 
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Sec.  1 68.  Answer  setting  up  fraud  or  mistake  in  account 
stated.-- 

t  Caption.'] 
)eiendant  says  that  he  admits  that  he  had  an  aocoantiDg 

with  said  plaintiff  on  the day  of ,  18 — y  and  that  the 

sum  of dollars  was  foand  to  be  due  said  plaintiff  upon 

said  account  *  but  says  that  at  the  time  of  said  accounting 
there  were  certain  errors  and  false  charges,  of  which  this 
defendant  was  wholly  ignorant,  by  mistake  and  oversight, 
made  in  said  account  in  the  following  particulars:  He  is  en- 
titled to  the  following  credits,  which  were  wholly  omitted 
from  said  account:  [Stats  them.'] 

That  the  following  items  of  said  account  were  wrongly  and 
fraudulentlycbarged  against  defendant  by  the  plaintiff:  [State 
theniy  shounng  the  errors  and  facts  evidencing  fravdvlent  char- 
acter  of  charges.] 

That  on  the day  of j  18 — ,  defendant  notified  the 

plaintiff  thereof,  and  requested  that  the  same  be  corrected 
and  the  accoun|;  restated,  which  plaintiff  refused. 

Sec.  169.  Judgment  on  account.— In  an  action  upon  an 

account,  judgment  may  be  entered  at  any  time  during  the 

term  after  the  defendant  is  in  default  for  answer,  unless  the 

court  gives  further  time  to  answer.^   It  is  not  reversible  error 

to  render  judgment  on  default,  in  an  action  on  account,  with  • 

out  proof  of  plaintiff's  daim.' 

IR.  a,  lea  6183L  'See  ante,  sea  S7;  Dallas  ▼.  Fer< 

iu,  25  a  a  685u 
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See.  170.  Accounting — When  and  by  whom  inyoked. — 

This  is  an  equitable  remedy  which  is  resorted  to  where  there 
haye  been  mutual  dealings  between  parties  and  a  controversy 
has  arisen  between  them  in  reference  to  accounts  which  are 
of  such  a  complicated  nature  that  courts  of  law  cannot  afford 
relief.  Under  the  code,  however,  where  a  petition  sets  forth 
an  account  containing  numerous  items  and  payments,  which 
is  controverted  by  answer,  the  parties  may  have  both  an 
equitable  and  legal  remedy,  according  to  the  nature  of  the 
case,  and  the  court  may  order  a  reference  to  a  master  to  take 
and  state  the  account  without  the  consent  of  either  party .^ 

A  holder  of  stock  in  pledge  as  collateral  security  is  never- 
theless required  to  account  to  the  owner  thereof,  or  to  the 
cestui  que  trusty  for  any  surplus  remaining  after  the  payment 
of  the  debt;'  and  this  rule  is  applicable  to  other  pledges.* 
Where  complications  or  difficulties  arise  between  parties  sus- 
taining a  fiduciary  relation,  an  accounting  may  be  compelled, 
as  between  factor  and  principal,^  or  administrators,  executors 
and  creditors,  legatees  or  next  of  kin  of  a  deceased  person,* 
or  between  guardian  and  ward.* 

The  commission  of  joint  executors  of  an  estate  may  be  ad- 

1  Stanley  ▼.  CSnoinnati,  1  Cin.  &  G.  *  Roots  v.  Nye,  guprcu 

R  69;  Roots  ▼.  Nye,  2  Handy,  229;  «Cram  ▼.  Green,  6  O.  480;  Wood 

Johnson  ▼.  Wallace^  7  O.  a  62.    As  ▼.  Brown,  84  N.  Y.  887;  Petree  v 

to  method  of  trial,  see  Blaok  ▼.  Boyd,  Lansing,  66  Barh  857. 

50  O.  a  46;  Chapman  y.  Lee,  45  0.  a  «  Armstrong  t.  Miller,  6  O.  119; 

356.  Da  vies  ▼.  Lowrey,  15  0. 665 ;  Hendry 

SLee  ▼.  Bank,  2  Cin.  a  a  R  80a  ▼.  Clardy,  8  Fla.  77 

s  Kingsbury  ▼.  Phelps,  W.  870.  287 
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jasted  by  a  petition  for  an  aoooanting  where  one  has  received 
all  of  it;'  and  if  an  administrator  purchases  land  at  his  own 
sale  he  must  account  to  the  heirs  for  the  property  and  its 
price,  or  a  vendee  to  whom  such  administrator  has  sold  it 
.must  also  account  to  the  heirs  for  its  value  at  the  time  of  its 
original  purchase.' 

A  stockholder  may,  in  a  suit  in  equity  against  a  corpora- 
tion, join  other  stockholders  and  compel  an  accounting  to  be 
taken  of  all  stocks  and  funds ;  *  or  an  assignee  of  a  mortgage 
debt,  who  has  taken  from  the  mortgagee  a  deed  for  part  of 
the  property  as  part  payment  of  the  mortgage  debt,  may  be 
compelled  to  account  to  the  assignor  for  its  full  value  if  nec- 
essary to  the  payment  of  the  mortgage.* 

A  mortgagee  in  possession  of  premises  covered  by  the  mort- 
gage is  regarded  as  the  steward  or  bailiff,  as  it  were,  of  the 
mortgagor,  and,  as  such,  accountable  to  him  or  his  assigns,  or 
mortgagee,  for  the  profits ;  *  but  a  mortgagee  who  has  right- 
fully recovered  possessidn  of  property  by  proper  proceedings 
cannot  be  charged  in  an  action  against  him  for  an  accounting 
with  the  full  value  of  the  property  at  the  time  it  was  replevied 
by  him ;  and  if  he  has  sold  it  he  should  be  charged  only  with 
what  he  received,  if  the  sale  was  fair  and  reasonable.'  A 
grantee  of  a  mortgage  holding  the  right  of  redemption  who 
is  not  made  a  party  to  foreclosure  proceedings  may  compel  a 
purchaser  of  the  premises  who  thereby  claims  possession  to 
account  for  rents  and  profits.^ 

The  state  may  authorize  a  suit  to  be  brought  against  it,  by 
an  act  of  the  legislature,  for  the  adjustment  of  a  claim  which 
an  individual  has  against  it.*  Members  of  an  association  who 
have  abandoned  the  enterprise  without  notice  may  be  com- 
pelled to  render  an  account  to  such  association  of  their  earn- 
ings and  profits  while  working  separately ;  *  and  where  parties 
who  have  been  engaged  in  a  common  enterprise,  sharing  profits 
Hpon  a  final  adjustment  or  settlement  at  the  close  of  their 

1  Spien  ▼.  Wisner,  88  Mioh.  614 ;  50  «  Anderson  ▼.  Henry,  27  O.  9.  104. 

N.  W.  Rep.  664.  •  Armstrong  ▼.  McAlpin,  18  a  a 

>Qla8B  ▼.  Greathouse,  20  O.  508;  184. 

fiarrington  ▼.  Alexander,  6  O.  189;  'Childs  t.  Childs,  10  O.  a  880;  Mc- 

DeTOue  ▼.  Fanning,  2  Johns.  Ch.  253;  Arthur  ▼.  Franklin,  16  O.  a  198 

MitcheU  ▼.  Dunlap,  10  a  120.  SHampeon  ▼.  State,  8  O.  a  815. 

•Taylor  v.  Exporting  Co.,  5  0. 162.  » Eagle  ▼.  Butler,  6  O.  a  296. 

*Fithian  ▼.  Ctorwin,  17  a  a  lia 
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bQBiness,  the  same  must  be  made  by  a  full  and  complete  state- 
ment of  the  whole  business,  and  not  as  if  settlements  had  been 
made  from  time  to  time  between  them.^ 

An  accounting  cannot  be  had  where  a  partnership  is  denied 
and  its  existence  appears  to  be  uncertain ; '  nor  can  a  retired 
partner  compel  an  accounting  to  be  made  by  a  new  firm  to 
the  old  firm,  which  assumed  all  liabilities  and  agreed  to  col- 
lect and  account  for  all  outstanding  bills,  in  which  they  may 
have  failed  —  his  remedy  is  an  action  at  law  for  damagea 
in  failing  to  render  such  account;'  nor  can  a  legatee  of  a  de- 
ceased  partner  compel  a  surviving  partner  to  make  an  ao- 
counting,  unless  the  legal  representative  of  such  deceased^ 
partner  has  refused  to  bring  the  suit.*  A  cause  of  action  of 
one  partner  against  his  copartner  for  an  account  accrues  upom 
dissolution,*  and  a  suit  for  an  accounting  cannot  be  maintarnedl 
by  parties  claiming  to  be  an  existing  partnership,  where  it 
appears  that  they  have  become  an  incorporated  body,  which 
has  not  been  dissolved.*  Damages  for  false  representations: 
on  the  sale  of  property  cannot  be  taken  into  consideration  in 
a  suit  for  an  accounting,  as  a  person  cannot  in  equity  be  made- 
a  debtor  by  fraudJ 

Sec.  171.  Parties. —  All  persons  interested  in  obtaining' 
an  accounting,  or  in  the  result,  should  be  made  parties,*  eveT> 
though  not  interested  in  the  same  right.*  A  creditor,  secured 
in  a  deed  of  trust,  in  an  action  for  an  account  of  the  fund,, 
should  make  all  creditors  in  the  same  class  with  him  parties.'^ 
In  an  accounting  between  partners  all  the  members  shouM  he 
joined."  In  an  action  against  a  guardian  by  one  of  several 
wards  all  the  others  should  be  joined."  And  in  an  accounting 
between  joint  owners  of  property  judgment  creditors  should 
be  made  parties.**    If  the  pleadings  show  others  beside  th» 

>  Gill  ▼.  Geyer.  16  O.  a  8W.  ^  Holt  v.  Daniels,  61  Vt  89 ;  17  AtL 
<Walcott  ▼.  Wataon,  68  Fed.  Rep.    Rep.  786  (1880). 

4:19.  »  Petrie  ▼.  Petrie,  7  LaiuL  90:  Per* 

>  Stein  ▼.  Benedict,  88  Wi&  603 ;  58    rer  v.  Barrett  4  Jonee'  Eq.  456 
N.  W.  Bep.  891  (1893).  •Little  ▼.  Sayre,  7  Hun,  486. 

4  Lake  t.  Barnes,  18  N.  Y.  Supp.  471.      i^  Murphy  ▼.  Jackson,  6  Jones*  E^ 

*  Gray  t.  Kerr,  46  O.  a  652.  11. 

•  Benninger  ▼.  Gall,  1  Cin.  a  Q  R      ii  Derby  ▼.  Gage,  88  111.  87. 
ML  *=*  Hendry  v.  Glardy,  8  Fla.  77. 

M  BeDSf>n  ▼.  Stein,  84  O.  a  29C 
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plaintiff  Interested,  the  defendant  may  reqaire  snoh  persons  to 
be  made  parties.^ 
Sec.  172.   Some  rales  of  pleading  in  accoantiug. — A 

plaintiff  seeking  an  acooanting  must  allege  speoifically  that 
he  has  made  a  demand  therefor,  or  that  he  is  ignorant  of  the 
condition  of  the  account  and  is  unable  to  ascertain  it.'  If  a 
defendant  in  an  action  desires  to  have  an  accounting  he  must 
clearly  set  forth  his  right  thereto  in  order  to  avail  himself  of 
that  privilege ; '  but  in  matters  of  a  complicated  nature,  where 
the  parties  are  numerous,  it  may  be  quite  impossible,  if  not 
undesirable,  that  all  the  claims  of  the  various  parties  as  to  the 
different  items  proposed  for  adjudication  should  be  made  a 
matter  of  distinct  averment  in  the  pleading;^  nor  is  it  essen- 
tial that  a  detailed  history  of  the  dealings  of  the  parties  be 
averred.*  A  person  whose  duty  it  is  to  keep  an  account  who 
claims  a  balance  due  thereon  upon  accounting  must  by  his 
pleading  show  how  the  same  is  produced,  and  cannot  call  oth- 
ers to  an  account  until  he  himself  has  performed  his  duty  and 
rendered  an  account.*  Facts  showing  liability  under  certain 
conditions  should  be  set  forth  in  a  petition  hy  the  creditors 
of  an  insolvent  corporation  for  an  accounting  and  to  compel 
the  stockholders  to  contribute  upon  their  unpaid  subscrip- 
tions when  the  same  is  made  upon  condition.^ 

The  petition  in  an  accounting  should  state  that  the  plaintiff 
has  had  mutual  dealings  with  the  defendant,  the  time  when 
their  last  settlement  occurred,  and  that  the  plaintiff  has  ap- 
plied to  the  defendant  for  a  settlement  of  their  accounts.  The 
petition  may  be  in  the  manner  following: 

Plaintiff  and  defendant  have  had  mutual  dealings  for 

years,  each  keeping  his  own  accounts,  which  are  of  a  com- 
plicated nature. 

Plaintiff  states  that  on  the day  of ,  18 — ^  he  of- 
fered to  produce  to  the  defendant  his  accounts  and  requested 
defendant  to  produce  his  in  order  that  they  might  come  to 
an  adjustment  and  settlement  of  the  same,  which  the  defend- 
ant wholly  failed  and  refused  to  do,  and  so  said  accounts 
therefore  remain  in  an  unsettled  state.    That  there  is  due  the 

1  Soathal  t.  Shields,  81 N.  a  2a  »  Holladay  ▼.  Elliott,  8  Ore.  840. 

2  Kennicott  v.  Leavitt,  87  111.  App.        •  Wood  v.  Boney,  21  Aa  Bep^  574 
485;  Claypoole  ▼.  Gisb,  108  Ind.  424;    (N.  J.,  1891). 

Dodds  ▼.  Vannoy.  61  Ind.  89.  TMathis  v.  Pridham,  20  a  W.  BepL 

3  Bailey  v.  Bergen,  4  T.  &  C.  642.        1015  (Tex.,  1892). 
*  Babcock  v.  Camp^  12  O.  a  11,  86. 
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plaintiff  a  balance  on  their  said  mutual  accounts  in  the  sum  of 
—  dollars. 

Wherefore  plaintiff  prays  that  the  defendant  may  be  or- 
dered to  render  an  account  and  that  he  may  have  judgment 
for  any  balance  found  due  him,  etc. 

8ec.  173.  Petition  against  agent  for  accounting. — 

Plaintiff  says  that  on  the  day  of ,  18 — ,  he  em- 
ployed the  deiendant  as  his  agent  to  [state  nature  of  business 
ana  what  was  done].  Defendant  has  [state  the  work  pwformed 
a/nd  cofMletion  of  same]^  but  neglects  and  refuses  to  make 
and  render  an  account  oi  his  transactions  as  such  agent. 

That  on  the day  of ,  18 — ,  plaintiff  requested  said 

defendant  to  account  to  him  for  the  money  by  him  received 
and  pay  over  the  same,  but  that  he  refused  and  still  refuses 
to  comply  with  said  request. 

Plaintiff  therefore  prays  that  the  said  defendant  may  be 
required  to  render  an  account  of  his  said  dealings  as  such 
agent  to  plaintiff,  and  have  judgment  for  the  amount  which 

may  be  found  due  with  interest  from  the  day  of , 

18—,  besides  the  costs  of  this  suit. 

See.  174.  Petition  for  an  acconnting  between  partners. — 

[CttptionJ] 

1.  rlaintiff  says  that  on  the day  of  j  18 — ,  he  en- 
tered into  a  partnership  with  the  saia  defendant  under  the 
name  and  style  of  P.  if.  &  Co.,  for  the  purpose  of  carrying 

on  the  business  of  [state  nature  of  business]  at ,  for  the 

term  of years  next  thereafter. 

2.  That  plaintiff  paid  in  as  his  share  of  capital  in  said  business 

the  sum  of dollars,  and  said  firm,  at  the  date  aforesaid, 

commenced  business  at j  and  continued  the  same. 

3.  [ffere  state  the  nature  of  the  diffiovlties  and  what  is  de- 
sired  to  have  an  accoimting  upon.] 

4.  That  plaintiff  has  requested  and  demanded  of  said  defend- 
ant to  make  and  render  a  statement  and  account  of  his  said  deal- 
ings as  such  partner,  as  hereinbefore  set  forth,  but  that  said  de- 
fendant has  wholly  failed  and  refused  so  to  render  an  account 
or  to  pay  over  to  this  plaintiff  the  amount  of  money  due  him» 

5.  Wherefore  the  plaintiff  prays  that  the  defendant  may 
be  compelled  to  account  with  nim  as  to  his  said  dealings  in 
the  premises,  and  that  he  may  be  ordered  to  pay  over  to 
plaintiff  any  money  found  in  his  hands  and  due  tnis  plaintiff, 
and  for  such  other  equitable  relief  as  is  proper. 

Note. —  This  may  serve  as  a  general  outline  for  sach  a  petition.  See 
form  in  particular  case,  used  by  Maxwell,  p.  595.  Plaintiff  must  aver  an 
indebtedness  or  a  probable  indebtedness.  Hunt  ▼.  Gordon,  63  Miss.  194. 
A  partner  who  substitutes  the  partnerahip  for  his  individual  liability  on  an 
accommodation  paper  is  accountable  to  nis  copartner  for  any  consequent 
Ion.    Smith  v.  Loring,  2  O.  440. 


CHAPTER  U. 


AGENTa 


8ea  175.  Rights  and  liabilities  of  an 
ageDt 

176i  Petition  against  agent  for 
failure  to  account  for 
goods  sold. 

177.  Petition  by  agent  for  com- 
pensation for  seryices. 


Sec  178i  Petition  against  agent  foi 
disobeying  orders. 

179.  Petition  against  agent  for 

not  rendering  account 

180.  Petition  against  del  credere 

agent 

181.  Petition  against  agent  foi 

selling  goods  on  credit 


Sec.  175.  Bights  and  liabilities  of  an  agent.—  Either  prin- 
oipal  or  agent  may  be  held  responsible  for  a  fraad  committed 
by  the  latter  within  the  scope  of  his  authority.^  In  other 
cases  an  election  mast  be  made.  Thus,  where  an  agent  makes 
a  contract  in  his  own  name  without  disclosing  his  principal, 
suit  cannot  be  brought  against  both  agent  and  principal  upon 
discovering  the  latter,  but  an  election  must  be  made.  It 
may  be  true  that  the  agent  is  primarily  liable,  but  as  the  con- 
tract was  made  for  the  benefit  of  the  principal  he  may  be 
held  responsible  at  the  election  of  a  third  party.'  Both  prin- 
cipal and  agent,  however,  cannot  be  held;'  and  having,  there- 
fore, elected  to  hold  the  latter,  he  cannot  afterwards  recover 
of  the  principal.*  The  mere  commencement  of  an  action 
against  the  one  or  the  other  will  not  of  itself  be  considered 
an  election,  but  may  only  be  considered  as  having  been  made 
when  satisfaction  has  been  obtained  from  the  one  or  the 
other.'  To  avoid  personal  liability  an  agent  should  disclose 
his  agency  and  the  name  of  his  principal.*    If  he  acts  without 

1  Maple  ▼.  Railroad  Ck>.,  40  O.  S.  ^  Schepfiin  v.  Dessar,  supra;  Clea- 

8ia  land  ▼.  Walker,  11  Ala.  1058 ;  46  Am. 

>Lee  ▼.  Insurance  Ca,  1  Handy,  Dec.  238. 

217;  Byington  ▼.  Simpson,  184  Mass.  ^  Maple  v.  Railroad   Co.,  40  O.  a 

169;  45  AoL  Rep.  814;  Coleman  v.  818;  Cobb  ▼.  Knapp.  71  N.  Y.  348; 

Bank,  68  N.  Y.  898 ;  Lancaster  v.  Ice  27  Am.  Rep.  61. 

Ca.  158  Pa.  St  427.  «  Wheeler  ▼.  Miller,  2  Handy,  149. 

•Silver  v.  Jordon,  136  Mass.  819; 
Schepflin  v.  Dessar,  20  Mo.  A  pp.  569. 
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authority,  though  in  good  faith,  he  is  personally  responsible 
to  those  ignorant  of  his  want  of  authority.^  There  is  in  faot 
An  implication  of  warrant  of  authority  on  his  part,  so  that  he 
becomes  personally  liable  for  a  breach  therein,*  and  he  is  liable 
for  disobeying  the  orders  of  his  principal.'  An  agent  may 
fiue  in  his  own  name  when  the  contract  is  so  made;^  or  when 
he  loans  money,  taking  security  therefor  in.  his  own  name.* 
An  attorney  acting  as  agent  may  sue  and  be  sued  as  other 
agents ;  *  or  when  a  note  is  made  payable  to  one  as  agent.^ 
Unless  the  contract  shows  who  the  principal  is,  suit  must  be 
brought  thereon  by  the  agent.*  And  an  agent  having  a  con- 
tract upon  which  he  may  bring  an  action  may  sue  for  the 
use  of  his  principal*  An  agent  is  personally  responsible  when 
fligning  his  name  as  agent  to  an  instrument  in  which  the  name 
of  the  principal  does  not  appear.^*  He  cannot  be  held  liable 
for  false  representations  as  to  land  when  he  states  that  his 
information  is  obtained  from  his  principal."  And  if  an  agent 
pays  money  to  his  principal  after  having  been  notified  not  to 
do  so  he  is  liable  therefor.  ^^ 

See.  176.  Petition  against  agent  for  failure  to  account 
for  goods  sold. — 

That  on  the day  of ,  18 — ,  the  plaintiff  delivered 

to  the  defendant,  at  his  request,  the  following  fi^oods,  viz.  [d&' 
wribe  goodg\j  belonging  to  the  plaintiff,  and  of  the  value  of 
$— ,  to  be  sold  for  cash  by  said  defendant  for  compensation 
to  be  paid  to  him  by  plaintiff. 

That  said  defendant  sold  goods  between  the day  of 

,  18—,  and  the day  of ,  18—,  but  has  failed  to 

account  for  the  same  to  the  plaintiff. 


1  Trust  Company  v.  Floyd,  47  O.  a 
525. 

«Noe  ▼.  Gregory,  7  Daly,  288; 
White  T.  Madison,  26  N.  Y.  117;  Pat- 
terson ▼.  Lippencott,  47  N.  Y.  457. 
Cf.  Cole  V.  O'Brien,  51  N.  W.  Rep. 

sie. 

*  Whitney  ▼.  Express  Ca,  104  Mass. 
152. 
« Arcade  Hotel  Ca  ▼•  Wiatt,  1  O. 

aasa 

•Barb  Wire  Ca  t. Purcell, 48  Kan. 
967. 


•  Gray  ▼.  Publishing  Ca,  31 N.  Y.  a 
967. 

7  Cocke  ▼.  Dickson,  26  Am.  Dec. 
214. 

•  Manette  v.  Simpson,  15  N.  Y.  8. 

44a 

•  Burke  ▼.  Steel,  40  Ga.  217 ;  Cross 
V.  Johnson,  65  Ga.  717.  Contract  as 
to  sale  of  real  estate.  Wightman  ▼. 
Bancroft,  22  O.  a  172. 

1*  Collins  ▼.  Insurance  Co,  17  O.  a 
215 ;  Anderton  ▼.  Shoup,  17  O.  a  125. 
"  Griffing  V.  Diller,  21  N.  Y.  a  407. 
W  Carter  ▼.  Stork,  18  N.  Y.  a  47a 
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That  on  the day  of ,  18 — ,  the'  plaintiff  demanded 

of  said  defendant  the  amount  due  plaintiff  for  said  goods, 
whioh  he  refused  to  pay. 

That  no  part  thereof  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

[Pray&p.] 

Sec.  177.  Petition  by  agent  for  compensation  for  ser?- 
ices. — 

{Caption.'] 

That  on  the day  of ,  18 — ,  the  plaintiff  entered 

into  the  servioe  of  defendant  at  his  request  as  agent  [Hate 
nature  of  duiies]^  and  oontinued  in  his  employment  for  the 

period  of months,  for  which  the  defendant  promised  to 

pay  him  the  sum  of  $- . 

That  no  part  of  said  sum  has  been  paid,  and  there  is  now 
due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of 
$ f  with  interest  from  the day  of j  18—. 

[Prayer.] 

Note. — An  ap:ent  may  sue  for  8ervic<«  in  an  ordinary  action  on  account 
See  ante,  sec.  152.  If  acting  as  agent  of  two  persons  he  cannot  recover  from 
both  principals  unless  both  ansented  to  his  double  agency.  Bell  v.  McCk)n- 
nell,  87  O.  &  396 ;  Capener  y.  Hogan,  40  O.  a  30a  Where  services  are  volun- 
iarily  rendered  there  can  be  no  recovery.  Chadwick  v.  Knox,  81  N.  H.  22Q ; 
44  Am.  Rep.  8d9. 

Sec.  178.  Petition  against  agent  for  disobeying  orders. 

[Gaption.] 

That  on  the day  of ,  18 — y  the  plaintiff,  at  the  re- 
quest of  the  defendant,  employed  him  for  a  certain  reward  to 
sell  [state  what]^  belonging  to  the  plaintiff,  which  were  of  the 
value  of  $ . 

Defendant  thereupon  contracted  with  plaintiff  to  obey  all 
instructions  given  him  by  plaintiff  regarding  the  sale  of  said 
goods,  and  thereupon  received  the  same  for  the  purposes  of 
said  sale. 

That  the  plaintiff  afterward  directed  said  defendant  to  [state 
noiture  of 'employ  men(]. 

Plaintiff  alleges  that  the  defendant  failed  and  neglected  to 
comply  with  and  carry  out  the  instructions  so  given  him  by 
plaintiff  in  respect  to  the  sale  of  said  goods,  by  reason  whereof 
said  goods  were  injured  [state  h<yiD\  to  the  damage  of  plaintiff 
in  the  sum  of  $ . 

NOTB.—  See  ante,  sec.  176. 

Sec.  179.  Petition  against  agent  for  not  rendering  ac- 

eonnt. — 

[Caption,] 

Jplamtiff  alleges  that  on  the day  of ,  18 — ,  he  em- 
ployed the  defendant  0.  D.  as  his  agent  to  adjust,  settle  and 
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coUeot  oatstanding  numerous  accounts  which  plaintiff  had 
against  persons  within  the  state  of . 

That  it  was  stipulated  and  agreed,  in  and  by  virtue  of  said 
oontract  of  employment,  that  the  said  defendant  was  to  report 

his  collections  monthly,  after  deducting per  cent,  or  the 

amount  of  his  collections  as  his  compensation. 

That  the  defendant,  on  the  day  of  ^  18 — ,  under- 
took said  employment,  and  continued  therein  until  the 

day  of ,  18 — ,  when  he  quit  said  employment. 

That  during  the  time  defendant  was  so  engaged  in  said  serv- 
ice he  collected  of  the  accounts  so  as  aforesaid  due  plaintiff 

the  sum  of  ( .    That  the  compensation  for  makmg  said 

collections  due  him  is  the  sum  of  $— — ,  leaving  the  sum  of 
$ — —  due  plaintiff,  which  sum  the  defendant  has  wholly  failed 
and  refused  to  pay,  although  said  sum  has  been  duly  de- 
manded of  him. 

[Prayer.'] 

NOTK — An  agent  receiving  money  from  his  principal,  even  though 
through  an  iUegal  transaction  in  which  he  acted  as  agent»  is  nevertheless 
liable  therefor.    Norton  v.  Blinn,  89  O.  a  145. 

See,  180.  Petition  against  del  credere  agent. — 

[Caption,'] 

I^laintiff  entered  into  a  contract  not  in  writing  with  the  de- 
fendant on  the day  of ,  18 — ,  by  which  it  was  agreed 

that  the  defendant,  as  agent  for  plaintiff,  would  receive  and 
sell  [state  what]. 

That  by  virtue  of  said  agreement  plaintiff  consigned  said 

goods  to  defendant  from  to ,  18 — ,  which  were  to 

be  sold  by  him,  as  a  ^2  ereders  a^ent,  upon  commission,  and 
for  cash,  defendant  having  no  authority  from  plaintiff  to  sell 
the  same  upon  credit. 

Defendant  did  on  the day  of ,  18 — ,  sell  to  one 

E.  F.  $ worth  of  the  goods  so  consigned  to  him  upon 

months'  credit.  That  the  said  E.  F.  at  the  time  of  said  sale 
was,  and  now  is,  insolvent,  and  was  not  then,  nor  is  he  now, 
able  to  pay  for  said  goods. 

There  is  therefore  due  plaintiff  from  the  defendant  for  the 

foods  so  bv  him  sold  to  said  E.  F.  the  sum  of  $ ,  for  which 
e  asks  judgment. 

See.  181.  Petition  against  agent  for  selling  goods  on 
credit. — 

[Caption.] 

That  on  the day  of ,  18 — j  the  plaintiff,  at  the  de- 
fendant's request,  emploved  the  defendant  for  a  certain  reward 
to  sell  for  cash  the  following  goods,  viz.  [describe  them\  be- 
longing to  the  plaintiff,  of  the  value  of  $        . 

That  the  defendant  then  promised  the  plaintiff  to  sell  the 
same  upon  the  terms  aforesaid,  and  then  received  said  goods 
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for  that  purpose.    But  on  op  about  the dav  of ^  18 — ^ 

said  defendant,  without  plaintiff's  consent,  sold  a  part  of  said 
goods  upon  cI^Bdit,  and  otherwise  than  for  cash,  to  0.  D.,  for 

the  sum  of  $ ,  which  sum  is  still  unpaid^  and  said  0.  D.  is 

wholly  insolvent. 

That  the  plaintiff  has  sustained  damages  in  the  premises  in 
the  sum  of  $ w 

IPray&r.] 


CHAPTER  15. 


ANIMALa 


i8SL  Introductory. 

188L  Damages  by  treBpoasing  an- 
imals. 

tSL  Petition  for  damages  from 
trespassing  animals  aris- 
ing from  failure  to  keep 
partition  fence  in  repair. 

185.  Petition  for  damages  caused 
bj  trespassing  stock. 

180.  Impounding  strays  and  ac- 
tion for  recovery. 

187.  Petition  in  replevin  for  the 
recovery  of  animala 

188L  Answer  in  replevin  for  re- 
covery of  animals  im- 
pounded. 

180.  Liability  of  owners  of  dog& 

190.  Petition  for  damages  for 
sheep  killed  by  doga 

19L  Petition  for  damages  for  in- 
jury to  person  by  dog. 

198.  Petition  for  damages  for 
killing  dog. 


Sec  198.  Injury  to  animals  by  rail* 
road  company  prior  to 
statute  as  to  fencing. 

194.  Injury  to  animals  by  rail- 

roads —  Under  statute  as 
to  fencing. 

195.  Petition    against  railroad 

company  for  damages  for 
injuring  cattle. 

198.  Petition  for  damages  where 

injury  occurred  by  rea- 
son of  failure  of  railway 
company  to  fence. 

197.  Allegation  where  injury  oc- 
curs by  reason  of  insuffi- 
ciency of  fences. 

198w  Petition  where  company 
failed  to  whistle  or  ring 
bell  —  Oattle  injured  at 
crossing. 

199.  Answer    claiming    cattle 

were  unlawfully  at  large. 


Sec.  182.  Introductory. —  It  is  not  the  purpose  to  enter 
into  a  full  discassion  of  the  law  of  Ohio  relating  to  animals, 
common  or  statutory,  but  only  so  far  as  may  be  necessary 
to  outline  the  rights  and  remedies  of  parties  who  may  find  it 
necessary  to  resort  to  courts  for  the  redress  of  their  griev- 
ances in  reference  to  this  subject. 

Sec.  183.  Damages  by  trespassing  animals. —  This  sub- 
ject shows  the  growth  of  the  law  as  forcibly  as  any  we  may 
baye  occasion  to  examine.  It  illustrates  the  fact  that  the 
necessities  of  our  citizens  give  rise  to  law,  and  that  courts 
formulate  and  construe  it,  as  occasion  requires,  for  the  best 

interest  of  the  people,  and   consider  and  declare  the  law 
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in  accordance  with  the  circnmstances,  necessities,  habits  anc) 
anderstandings  of  the  people.  The  common  understanding 
prior  to  the  year  1865  in  Ohio  was,  that  fences  were  made  to 
keep  animals  in,  and  not  to  keep  those  belonging  to  others 
out.  While  it  is  true  that  the  common  law  upon  this  subject 
had  generally  been  adopted,  it  was  deemed  not  applicable  to 
the  state  in  its  early  history.  In  1854  there  was  no  law  re- 
quiring animals  to  be  fenced  unless  they  were  of  an  unruly  or 
vicious  character,^  and  the  owner  of  uninclosed  ground  had 
to  assume  the  risk  of  occasional  intrusion  by  animals  which 
happened  to  be  roaming  about,  as  they  were  at  liberty  to  do  y 
and  the  owners  of  such  wandering  animals  assumed  the  risk 
of  their  loss  or  injury  arising  from  unavoidable  accident.'  At 
that  time  it  was  considered  that  the  common-law  rule  requir- 
ing owners  to  keep  their  animals  inclosed  at  their  peril,  mak- 
ing them  liable  in  damages  when  they  escaped  and  caused 
injury  to  others,  whether  the  latter's  property  was  fenced  or 
not,  was  not  suited  to  the  conditions  of  the  state  and  was  not 
therefore  followed.'  As  the  state  advanced  in  population, 
however,  its  necessities  were  different,  and  the  common-law 
principles  upon  this  subject  were  adopted.  In  addition  to  an- 
imals of  a  dangerous  character,  which  were  then  required  to 
be  kept  in  an  inclosure,^  rooting  swine  were  compelled  to 
remain  on  their  master's  land;*  to  which  were  added  others 
from  time  to  time,  such  as  the  horse,  the  mule,  cattle,  etc., 
which  were  apt  to  trouble  the  neighbor's  garden.* 

The  statute '  makes  the  owners  of  animals  who  are  suffered 
to  run  at  large  in  violation  of  law  *  liable  for  all  damages 
done  by  them  upon  the  premises  of  another,  without  reference 
to  the  fences  which  may  inclose  them.  This  provision  is  not 
intended  to  be  in  the  nature  of  a  penalty,*  and  the  owners  of 
animals  running  at  large  are  not  guilty  of  any  breach  of  duty 
under  the  statute  if  they  are  at  large  without  the  omission 

»a  A;aStat,p.  70.  *290.L.467. 

»Kerwhaker  v.  Railroad  Co.,  3  0.  »66  O.  L.  77;  S.  &  G  Stat,  p.  76. 

a  172.  «  R  a.  sec.  4202. 

»8  O.  a  172;  Cincinnati,  etc.  Rail-  'Sees.  4206,  4251. 

road  Ca  V.  Watterson,  4  O.  a  424;  •  Sec.  4202. 

CraDBton  v.  Railroad  Co,  1  Handy,  » Railway  y.  Methyen,  91  O.  a  586. 
196w 
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of  reasonable  care  upon  their  part.*  Part  owners  of  a  parti- 
tion fence  failing  to  keep  the  portion  assigned  to  them  in 
repair^  by  reason  whereof  stook  from  an  adjoining  inolosure 
breaks  and  enters  upon  the  land,  are  without  remedy ;  and  if 
the  stock  are  breachy  or  unruly,  the  party  damaged  must 
show  that  the  defect  in  the  fence  was  not  the  proximate 
cause  of  the  damage.' 

It  is  the  rule  in  Ohio  that  persons  who  have  joint  posses- 
sion or  ownership  of  animals  may  be  sued  jointly  for  damages 
committed  by  them,  although  the  several  animals  are  owned 
separately  and  individually.*  In  suing  for  damages  caused  by 
trespassing  cattle  by  failure  to  fence,  it  must  be  in  asaumpsiij 
if  relying  on  an  express  contract  to  fence ;  but  if  on  custom  or 
i^egligence  it  should  be  an  action  on  the  case.^  Where  a  fence 
between  adjacent  owners  of  premises  is  good  in  some  places 
and  bad  in  others  and  cattle  get  over  the  good  part,  their 
owner  is  liable  for  damage  done  to  the  crop  of  his  neighbor. 
The  trespass  is  the  sole  wrong  of  the  defendant,  as  the  neglect 
of  the  plaintiff  to  keep  all  parts  of  the  fence  in  repair,  even 
though  a  wrong,  does  not  contribute  to  the  injury.*  Ordinarily 
the  owners  of  animals  are  not  liable  for  any  damages  done  by 
them  when  they  are  not  trespassing,  unless  they  fall  within 
the  class  of  vicious  animals,  the  character  of  which  the  owner 
is  aware;  when  they  are  out  of  their  place,  however,  and 
commit  some  injury,  the  owner  is  liable  without  respect  to 
their  habits.*  To  charge  the  owner  for  an  injury  done  by  an 
animal  which  is  not  of  a  vicious  character,  it  must  be  alleged 
that  it  was  in  the  habit  of  committing  like  injury,  of  which ' 
the  owner  had  knowledge.^    A  person  may  have  the  right  to 

1  Bailroad  Ca  ▼.  Stephenson,  24  O.  ▼.  Sutton,  24  O.  a  883,  as  to  joint 

8,  48.  owners  of  dog& 

s  Phelps  T.  Cousins,  29  O.  &  185;  ^Mathisv.  McCord,  W.  647. 

Northcott  ▼.  Smith,  4  O.  G.  G.  668-9.  •McClean  v.  McCarthey,  8  W.  L.  II 

» Jack  T.  Hudnall,  25  O.  a  255.  See  489  (1861). 

poat,  sea  189;  Brady  v.  Ball,  14  Ind.  <  Dickson  t.  McCk>y,  89  N.  T.  401 ; 

817.   Ordinarily  held  that  tliey  con-  Dolph  y.  Ferris,  42  Aol  De&  246 ; 

not  be  jointly  sued.    Adams  v.  Hall,  Goodman  v.  Gay,  53  Am.  Dec.  589 ; 

19  Am.  Dec.  690;  Van  Steenburg  v.  Morgan  v.  Hudnell,  55  O.  S.  552. 

Tobias,  81  Am.  Dec.  810;  GogsweUv.  .     ^  Vrooman  v.  lAwyer,  13  Johns. 

Murphy,  46  Iowa,  44.    See  McAdams  339 ;  Stumps  v.  Kelly,  22  III.  140. 
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expel  animals  which  are  trespassing,  but  in  doing  so  he  must 
not  unnecessarily  injure  them,  as  be  is  liable  to  their  owner 
for  any  injury  to  them,  even  though  the  owner  of  the  animal 
would  be  liable  for  the  damage  caused  by  them.*  The  act  * 
authorizing  certain  animals  to  be  killed  when  they  are  dig 
eased  and  past  recovery  does  not  prevent  the  owner  fron, 
having  his  property  rights  in  them  determined  in  the  prope' 
tribunal.* 

See.  184.  Petition  for  damages  from  trespassing  animah 
arising  fi-om  failure  to  keep  partition  fence  In  repair. — 

\^C(iption  and  formal  opening.'] 

That  on  the day  of ,  18 — ,  previous  thereto,  the 

plaintiff  and  defendant  owned  in  fee-simple  and  were  in  pos- 
session of  adjoining  farms  in  the  township  of ,  in  said 

county,  separated  by  a  partition  fence,  of  which  the  plaintiff 

and  defendant  had  by  mutual  agreement  assigned  the 

half  to  the  plaintiff  and  the naif  to  the  defendant  as  his 

respective  portion  to  keep  in  repair.  That  the  plaintiff  has 
kept  the  portion  so  assigned  to  him  in  good  repair,  but  that 
the  defendant  has  failed  and  neglected  to  keep  the  portion  as- 
signed to  him  in  repair,  by  reason  whereof,  on  the day  of 

,  18 — ,  or  at  divers  other  times,  certain  animals  {naminff 

therriy  according  to  sees.  IfiOS^  j^0£]  belonging  to  the  said 
defendant  broke  down  said  portion  of  said  fence  so  assigned 
to  the  said  defendant  to  keep  in  repair,  and  entered  upon,  ate 
and  destroyed  the  crop  of  the  plaintiff  growing  on  nis  said 
tract  of  land  and  otherwise  injured  his  said  premises ;  that  on 

the day  of ,  18 — j  said  plaintiff  filed  his  complaint 

with ,  a  justice  of  the  peace  within  and  for  the  said 

township,  who  appointed j and , 

three  judicious,  disinterested  men,  residents  of  the  count}%  to 
assess  the  damages  so  sustained  by  the  plaintiff.  That  said 
assessors  so  appointed,  and  upon  due  notice  having  been  given 

to  the  defendant,  met  on  the day  of ,  18 — ,  and  upon 

their  oaths  assessed  the  said  plaintiff's  damage  for  the  trespass 
so  done  by  the  defendant's  animals  [naming  them]  to  be  paid  by 

the  said  defendant  at dollars.    That  on  the day  of 

,  18 — ,  said  plaintiff  demanded  of  said  defendant  payment 

of  the  amount  of  damages  so  assessed  by  said  assessors, 
which  the  defendant  refused  and  still  refuses  to  pay.  Where- 
fore plaintiff  prays  judgment  for  the  sum  of dollars 

with  interest  froni  the day  of ,  18 — . 

1  Kerwhaker  v.  Railroad  Ca,  8  a       *  Brill  v.  Humane  Society,  4  0.  a 

a  173.  a  85a 

SB.  a,  sec  8725  A. 
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Sec.  185.    Petition  for  damages  caused  by  trespassing 
stock. — 

{Caption  am,d  formal  opening.'] 

That  on  the day  of ,  18—,  the  cattle  and  stock  of 

the  defendant  W.  K.  D.  trespassed  npon  the  lands  of  plaint- 
iff in  said  county,  and  injured  and  destroyed  growing  corn 
belonging  to  plaintiff ;  and  that  by  reason  of  the  stoct  and 
cattle  of  the  defendant  so  trespassing  on  and  destroying  the 
crops  of  plaintiff,  he  has  sustained  damages  in  the  sum  of 
$ ,  for  which  he  asks  judgment  against  the  defendant. 

NOT&~  Demurrer  to  this  form  overruled  in  Davis  v.  WUbod,  11  Kan.  74 

Sec.  186.  Impoanding  strays  and  action  for  recoYcry.— 

We  are  not  here  concerned  much  about  the  provision  of  the 
statute  in  reference  to  taking  up  or  impounding  animals  which 
may  be  treated  as  strays,^  unless  the  animals  which  happen 
to  be  unlawfully  at  large  get  into  his  master's  neighbor's  field 
and  are  there  taken  up  and  held  until  the  owner  pays  the  stat- 
utory fee.'  If  the  owner  happens  to  be  of  a  stubborn  dispo- 
sition, instead  of  paying  a  dollar  he  may  be  compelled  to  pay 
considerable  more,  as  instanced  by  some  of  the  cases,  in  his 
attempt  by  the  ordinary  proceeding  in  replevin  to  gain  pos- 
session of  his  animal,  rather  than  pay  the  small  fee  stipu- 
lated by  statute.  The  right  of  a  land-owner  to  distrain  and 
hold  animals  which  may  be  found  trespassing  upon  his  land 
until  the  damages  thereby  sustained  are  paid  does  not  pre- 
vail in  Ohio  as  it  did  at  common  law.*  Moderation  must  be 
exercised  in  protecting  the  public  from  injuries  by  animals. 
There  is  always  some  reason  for  their  being  at  large;  it  may 
be  by  some  unavoidable  accident,  or  even  by  the  act  of  6o(1, 
in  which  case  the  owner  should  be  given  an  opportunity  to 
explain  the  circumstance;  and  a  city  cannot  say  that,  when 
found  in  its  streets,  an  ofBcer  shall  seisse  and  sell  them  to 
the  highest  bidder  because  of  their  offense/  Animals  are  con- 
sidered at  large  within  the  meaning  of  the  statute  whether 
they  are  so  with  or  without  the  consent  of  the  owners;*  but 
where  the  animal  passes  through  the  owner's  field  through  a 
line  fence  in  an  adjoining  owner's  field  and  from  there  into 

iR.  a,  sea  4207.  ^Roeebaugh  v.  SaiBn,  10  O.  8& 

>R  a^sec;  420a  ^Sloan  ▼.  Hubtwrd,  84  a  a  68a 

3  Northcott  V.  Smith,  4  O.  C  Q  666. 
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the  inclosure  of  another  and  an  adjoining  owner,  he  is  not  at 
large  within  the  meaning  of  the  statute  and  cannot  be  taken 
up.^  And  if  it  be  shown  that  it  escaped  without  the  knowl- 
edge or  fault  of  the  owner,  it  must  be  given  up  on  payment 
of  a  reasonable  compensation  for  the  taking  up.' 

Sec.  187.    Petition  in  replevin  for  the  recovery  of  an- 
imals.— 

Ipiiption  <md formal  opening^ 

Plaintiff  says  that  on  the day  of ,  18 — ,  he  was  and 

ever  since  has  been  the  owner  of  and  entitled  to  the  posses- 
sion of  ten  head  of  hogs,  of  the  value  of dollars,  and  that 

the  said  defendant,  on  or  about  that  date,  unlawfully  and  wil- 
fully did  take  such  hogs  and  confine  them  in  a  pen,  being  then 
unfit  to  put  hoors  in,  being  too  small,  filthy,  wet,  muddy,  and 
did  not  properly  feed  and  care  for  said  hogs  while  they  were 
in  said  pen,  whereby  said  hogs  were  then  and  there  damaged 

to  the  amount  of dollars.    The  plaintiff  further  says  that 

the  defendant  then  lived  within  one-half  mile  from  him  and 
did  then  and  there  well  know  that  the  said  plaintiff  was  the 
owner  of  said  hogs  and  entitled  to  the  possession  thereof,  yet 
wrongfully  took  and  kept  said  hogs  as  aforesaid  for  the  space 
of  five  days  and  until  the^  were  taten  in  replevin  in  this  case; 
and  did  not  give  plaintitf  notice  of  having  taken  and  detained 
said  hogs. 

Plaintiff  also  says  that  the  defendant  had  no  right  to  take 
up  and  impound  said  hogs  as  thus  done  in  said  township  of 

for  the  reason  that  there  was  then  in  said  township  of 

a  public  pound  in  which  persons  finding  hogs  and  other  do- 
mestic animals  running  at  large  in  said  township  of ,  con- 
trary to  the  statutes  of  Ohio,  iiad  the  right  to  impound  th<? 
same. 

Plaintiff  also  says  that  the  defendant,  while  having  posses- 
sion of  said  hogs,  did  not  advertise  the  same,  nor  give  any 
notice  to  the  clerk  of  said  township  of  taking  possession  of 
said  hogs;  but  that  he  kept  said  ho^  from  said  plaintiff  for 
five  days  as  aforesaid.  Tne  possession  of  same  was  often  de 
manded  bv  plaintiff. 

Plaintitf  therefore  prays  that  on  final  hearing  of  this  case 
this  court  may  adjudge  him  to  be  the  owner  of  said  hogs  and 
entitled  to  t^e  possession  of  same  while  they  were  thus  de- 
tained, and  also  asks  judgment  against  said  defendant  for  the 
sum  of dollars,  his  damages  so  as  aforesaid  sustained. 

Note.— See  sea  4209;  Albright  ▼.  Payne,  43  O.  &  80.    See,  also^  ohapui 
on  Bepleyin. 

1  Rutter  V.  Henry,  46  O.  a  272.  «  R.  a.  sec.  4207. 
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Sec.  188.  Answer  In  repleyin  for  recorery  of  animals  im* 

pounded, — 

The  defendant  denies  that  the  said  plaintiff  was  entitled  to 

the  immediate  possession  of  said  ten  hogs  on  the day  of 

y  18 — ,  or  at  the  commencement  of  this  action;  and  he 

denies  that  the  defendant  then  or  at  any  other  time  wrong- 
fnlly  or  unlawfully  detained  the  possession  of  said  hogs.  And 
he  denies  that  he  confined  said  hogs  in  a  pen  that  was  unfit 
for  such  purpose,  or  that  said  pen  was  too  small,  filthy,  wet  or 
muddy,  or  that  the  defendant  neglected  to  properly  feed  or  in 
any  manner  care  for  said  hogs  while  they  were  detained  or 
held  in  his  possession,  or  that  said  hogs,  or  any  of  them,  were 
in  anv  manner  damaged  in  any  sum  whatever  by  reason  of 
any  fault  or  neglect  of  the  defendant  or  otherwise.  And  he 
denies  that  he  did  not  give  plaintiff  notice  that  said  hogs  had 
been  taken  up  and  retained  by  him,  and  he  denies  that  there 

was  then  or  is  now  within  the  said  township  of a  public 

pound  or  inclosure  in  which  persons  finding  hogs  or  other 
domestic  animals  running  at  large  in  said  township  contrary 
to  the  statutes  of  Ohio  could  impound  the  same,  or  that  any 
such  inclosure  or  pound  was  ever  constructed  or  procured  by 
the  trustees  of  said  township. 

See.  189.  Liability  of  owners  of  dogs. —  As  the  statutes 
of  Ohio  now  exist,  dogs  have  assumed  the  dignity  of  property, 
and  the  owner  may  maintain  an  action  against  any  one  who 
injures  or  kills  them,^  or  carries  or  entices  the  same  away.  Dam- 
ages by  way  of  compensation  and  also  exemplary  damages  may 
be  allowed  in  such  action.  No  suits  in  behalf  of  dogs  have,  how- 
ever, been  discovered,  but  they  have  been  the  source  of  some 
litigation  by  reason  of  injuries  which  they  have  infiicted  to 
mankind  and  their  special  enemy,  the  sheep.  In  one  case  at 
least  they  have  been  the  cause  of  litigation  between  their 
owners,  growing  out  of  a  fight  between  their  respective  dogs, 
in  which  it  was  held  that  the  owner  of  the  dog  which  pro- 
voked the  quarrel  and  caused  the  fight  could  not  hold  the 
owner  of  the  other  dog  responsible  for  the  consequences.*  It 
was  a  rule  at  common  law  that  an  owner  of  an  animal  was  not 
liable  for  an  injury  committed  by  it  unless  he  knew  that  such 
animal  was  of  a  vicious  nature  and  accustomed  to  commit  in- 
juries. Unless  this  rule  be  abrogated  by  statute  it  is  necessary 
for  the  plaintiff  to  aver  and  prove  that  the  owner  has  knowledge 
of  the  vicious  nature  of  the  animal  to  make  a  case  against  a 
defendant.'    In  that  event  if  an  animal  is  not  of  a  vicious  char- 

^R.  S.,  sec.  ^14,  m  O.  J..  J  28;  52        3  GHdden  v.  Moore,  14  Neb.  S4. 
O  S.  601.  (It  was  unnecessary  under  act  of 

Wiley  V.  Slater,  22  Barb.  50(5. 
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acter,  to  hold  its  owner  liable  for  an  injury  committed  by  it,  it 
should  be  alleged  that  the  animal  was  accustomed  to  commit 
similar  injuries  and  that  the  owner  had  knowledge  thereof.^  Any 
one  who  permits  a  dog  to  remain  about  his  premises  as  if  he  wer« 
his,  or  who  harbors  a  dog,  is  regarded  as  the  owner,  but  not  when 
he  is  there  only  temporarily.^  An  owner  of  premises  is  not  re-» 
garded  as  a  keeper  merely  because  a  dog  is  kept  there  by  his 
hired  man.'  The  statute  makes  the  owners  of  an  animal  of 
the  dog  kind  jointly  and  severally  liable  to  any  person  dam- 
aged by  them,  and  provides  that  they  may  be  declared  to  be 
a  common  nuisanoe  and  killed  within  twenty-four  hours  after 
the  rendition  of  a  judgment  for  damages  by  a  court  of  jus- 
tice.* Where  the  owners  of  two  or  more  dogs  together  injure 
sheep,  either  one  is  liable  for  the  whole  injury.*  An  averment 
in  an  action  for  damage  that  ^^  a  certain  pack  or  lot  of  dogs, 
owned,  harbored  and  unlawfully  kept  by  the  defendants, 
wounded  certain  sheep  of  the  plaintiff,"  is  sufficient  even 
though  the  defendant  may  have  only  owned  some  of  the  dogs 
^hich  caused  the  injury.* 
See.  1 90.  Petition  for  damages  for  sheep  killed  by  dogs. 

That  on  the day  of ,  1 8 — ,  and  from  thence  until 

and  at  the  time  of  the  damage  and  injury  to  the  plaintiff  here- 
inafter mentioned,  said  defendant  wrongfully  kept  a  certain 
dog  during  all  that  time,  well  knowing  that  said  dog  was  ao- 
customed  to  attack,  bite  and  injure  sheep,  cattle,  etc. ;  said  dog" 

did  attack,  chase,  bite  and  worry lambs,  the  property  of 

the  plaintiff,  of  the  value  of  $ ,  by  reason  whereof of 

said  lambs,  of  the  value  of  $ ,  died,  and  the  residue  were 

greatly  terrified,  damaged  and  injured,  and  rendered  of  no  use 
or  value  to  the  plaintiff,  to  his  damage  in  the  sum  of  $ . 

Wherefore  plaintiff  prays,  etc. 

NoTB.~R  S.,  sec.  4218;  ante,  sec.  189. 

March  24,  1860,  (S.  &  C.  41)  to  aver  -  Frammell  v.  Little,  16  Ind.  251  •, 

knowledge  by  defendant  of  the  ani-  Wilkinson  v.  Parrett,  32  Cal.  102; 

mal's  vicious  propensities— the  rule  Marshall   v.  Bowman,  62    Ta.   57 ; 

of  srimter  being  abrogated.    Gries  v.  Marsh  v.  Jones,  21  Vt.  378;  Barrett 

Zeck,  24  0.  S.  329.    This  statute  has  v.  Railroad  Co.,  3  Allen,  101. 

been  repealed  and  has  no  counter-  ^  Whittemore    v.    Thomas,    153 

part  in  the  present  statutes.)    See  Mass.  347;  26  N.  E.  Rep.  885. 

ante,  p.  169,  note  6.    The  text  finds  *  R.  S.,  sec.  4213 ;  Brady  v.  Ball, 

support  in  the  recent  case  of  Mor-  14  Ind.  317. 

gan  V.  Hudnell,  52  0.  8.  552.  ^  Baldwin  v.  Skillington,  1  W.  L. 

1  Maxweirs  Code  Pleading,  p.  92-  :M.  389. 

3;  Boone's  Code  Pleading,  sec.  24.  «  McAdams   v.   Sutton,  24  0.  S. 

333. 
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Sec.  191.  Petition  for  damages  for  Injury  to  a  person  by 
a  dog. — 

That  on  and  prior  to  the day  of ,  18—,  the  defend- 
ant harbored  and  kept  a  dog  which,  as  he  well  knew,  was  ac- 
customed to  attack  and  bite  mankind,  which,  as  he  well  knew, 
was  of  a  fierce  and  dangerous  nature  to  go  at  large,  yet  the 
defendant  unlawfully  and  negligently  allowed  said  dog  to  go 
at  lar^e  without  being  properly  secured. 

That  on  the  day  of  ,  18—,  defendant's  said  dog 

attacked,  bit  and  wounded  the  plaintiff  by  [describe  the  inj%b' 
riea]^  by  reason  whereof  the  plaintiff  became  sick  and  lame, 
and  so  continued  for  the  space  of months  then  next  follow- 
ing, and  was  thereby  prevented  during  all  that  time  from  at- 
tending to  his  lawful  business,  and  necessarily  expended  the 
sum  01 dollars  in  endeavoring  to  be  cured  of  said  sick- 
ness and  lameness,  to  the  damage  of  the  plaintiff  in  the  sum 
of dollars. 

[PrayerJ] 

See.  1 92.  Petition  for  damages  for  killing  dog. — 

{Caption.'] 

That  on  the day  of  ,  18 — ,  the  defendant  unlaw- 

fuUy  shot  off  and  discnarged  a  certain  gun  then  and  there* 
loaded  with  gunpowder  and  shot,  at  and  against  a  certain 

dog  of  the  plaintiff,  of  the  value  of  % ,  and  thereby  and 

therewith  so  greatly  wounded  said  dog  that  by  reason  thereof 

said  dog,  on  the day  of  ,  1&--,  died,  to  the  damage 

of  plaintiff  in  the  sum  of  % ,  for  which  he  asks  judgment. 

Note. —  When  a  person  may  not  kiU  a  dog«  see  Anderson  ▼.  Smith,  7  UL 
A  pp.  854;  State  t.  Holder,  81  N.  G.  527.  Not  because  he  is  a  nuisance,  but 
because  he  had  bitten  some  one.  Perry  v.  Phippa,  10  Ii*ed.  L.  259 ;  Morse  v. 
Nixon,  6  Jones'  L.  298 ;  Morris  t.  Nugent,  7  a  &  P.  572. 

See.  198.  Iiyury  to  animals  by  railroad  companies  — 
Prior  to  statute  as  to  fencing. —  In  the  absence  of  any  stat- 
ute or  contract  requiring  railroad  companies  to  fence  their 
tracks,  they  occupied  the  same  position  as  did  the  owners  of 
land,  and  were  not  therefore  required  to  fence  their  track  to 
keep  stock  from  getting  thereon ;  ^  and  were  therefore  onlvr 
required  to  use  ordinary  care  and  prudence  to  avoid  injury  to 
stock  casually  coming  upon  their  track.'  It  was  considered 
lawful  for  the  owner  of  stock  to  permit  them  to  run  at  large, 
and  also  for  railroad  companies  to  operate  their  trains  upon 

1  Cranston  V.  Raibx>ad  Ck).,  1  Handy,  0.  a  172;  4  O.  &  488;  liailway  ▼. 
196  (1S54).  Wood,  47  O.  S.  4S1. 

^Kerwhaker    v.   Railroad    Co^   8 
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an  unfenced  railroad  track,  and  that  the  owners  of  cattle 
found  on  an  unfenced  railroad  track  were  not,  therefore,  tres- 
passers. The  owner  of  stock  and  the  railway  proprietor  each 
assumed  the  increased  dangers  arising  from  such  a  rule,  and 
were  bound  to  exercise  reasonable  and  ordinary  care  to  pre- 
vent any  injury,*  the  paramount  duty  of  those  in  charge  of 
the  trains  being  the  safety  of  the  persons  and  property  in 
their  charge.*  Under  such  rule,  in  order  to  make  a  prima 
fdcie  case  against  a  railroad  company,  it  was  necessary  to 
show  that  the  servants  in  charge  of  a  train  were  negligent 
and  that  an  injury  was  caused  by  such  negligence.* 

Sec.  194.  Injury  to  animals  by  railroads  —  Under  stat- 
ute as  to  fencing. —  As  the  state  advanced  in  population,  it 
was  found  necessary  to  change  the  law  upon  this  subject,  and 
relief  was  furnished  by  the  legislature  by  the  passage  of  au 
act^  imposing  a  duty  upon  railroad  companies  to  inclose  their 
roads  by  fence,  and  requiring  them  to  keep  the  same  in  repair 
in  the  same  manner  in  which  partition  fences  between  adja- 
cent owners  were  required  to  be  kept  in  repair,*  rendering 
them  liable  in  damages  for  injuries  caused  to  domestic  animals 
by  reason  of  the  want  or  insufficiency  of  such  fences,  corre- 
sponding duties  having  been  also  imposed  upon  the  owners  of 
animals  requiring  them  to  be  fenced  in.* 

Changes  have  been  made  from  time  to  time,  so  that  the 
duties  and  liabilities  of  railroad  companies  are  now  confined 
largely  to  statutory  provisions  upon  the  subject  of  fences,^  it 
being  unnecessary  to  here  enter  into  detail.  One  of  the  most 
important  changes,  however,  was  the  addition  to  the  statute 
requiring  railroad  companies  to  fence  their  tracks  of  a  provis- 
ion allowing  them  to  contract  with  the  owners  of  adjoining 
farms  to  construct  and  keep  in  repair  any  portion  of  the  fenc- 
ing which  may  inclose  the  railroad  track  passing  through  the 
farms  of  such  owners.* 

1  RaUroad  Ca  ▼.  Watteraon,  4  O.  a  <  la  1859  (S.  &  Q  831 ). 

438;  Central  O.  R  R  Ca  v.  Law-  »  &  &  C.  648  and  649. 

rence,  13  O.  &  66  (1861X  •See  ante^  sea  18^. 

M  O.  &  474;  8  O.  &  172;  18  O.  &  7R  S..  Bec&  8824-333a 

66.  ^R  a,  sea  2384 

*  Belfontaine  R  R  Ca  ▼.  Bailey,  11 
O.  a  339  (I860). 
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The  duties  and  liabilities  of  railroad  companies  have  been 
more  clearly  defined  by  the  decisions  of  courts  on  questions 
arising  under  the  statute,  which  may  be  briefly  outlined.  It 
is  well  settled  that  the  mere  fact  that  the  animal  has  been 
killed  by  a  train  of  cars  does  not  give  rise  to  a  presumption 
of  negligence  on  the  part  of  the  railroad  company,  but  that 
the  plaintiff  must  prove  affirmatively  that  it  was  the  want  of 
the  use  of  ordinary  care  on  the  part  of  the  company  which 
caused  the  injury.^  t 

If  an  owner  of  stock,  not  choosing  to  avoid  danger  to  them 
by  keeping  them  on  his  own  inclosure,  permits  them  to  run 
in  the  vicinity  of  an  nninclosed  railroad  track,  he  can  require 
of  the  railroad  company  the  exercise  only  of  what  would  be> 
regarded  in  this  peculiar  business,  of  ordinary  and  reasonable 
oare  to  avoid  unnecessary  injury  to  animals  casually  coming 
opon  their  uninclosed  road.' 

The  paramount  duty  of  those  in  charge  of  a  railroad  train 
XH  of  course  the  care  and  safety  of  the  persons  and  property 
ilk  their  charge;  but  if  the  servants  of  the  company,  having 
proper  regard  to  their  duties  in  this  respect,  can  by  the  exer- 
cise ^>f  ordinary  care  see  and  save  horses  trespassing  upon 
their  tracks,  it  is  their  duty  to  do  so.'  This  rule,  however, 
seemtf  to  have  been  to  a  slight  degree  modified  by  an  unre- 
ported case  decided  by  the  supreme  court,  in  which  it  was 
stated  ihat  it  was  the  duty  of  a  railroad  company  to  stop  its 
train,  if  in  its  power  by  the  exercise  of  ordinary  care  and 
prudence  so  to  do,  without  injury  to  its  train,  after  it  discov- 
ers the  stock  upon  its  track.^  This  holding  would  seem  to 
imply  that  railroad  companies  are  not  required  to  be  on  the 
lookout  for  trespassing  stock,  but  must  only  endeavor  to 
prevent  any  injury  to  them  after  they  may  discover  them 
upon  their  tracks.     The  rule  is  followed  by  a  number  of 

1  Railroad  Ca  ▼.  MoMillen,  87  0.  S.  *  Zanesville,  eta  R  R  Oa  y.  Smith,. 

654;  Railroad  v.  Lawrence^  13  O.  &  22  O.  &  227  (1877);  Beemis  v.  RaiU 

66;  Ruffner  v.  Railroad  Ca,  84  O.  S.  road  Co.,  42  Vt  375 ;  L.  &  N. R.  R.  Ca 

Ml  t.  WaiDscott,  8  Bush,  14d, 

>  Central  O.  R.  R.  Ca  ▼.  Lawrence,  ^Lake  SHore  &  11  &  Ry.  Ca  ▼.. 

18  O.  a  66 ;  Cincinnati  &  Z.  R  R  Slater,  24  W.  L.  B.  2L    See,  also^  ar- 

Ca  ▼.  Smith,  22  O.  a  227  (1871)l  tide  in  24  W.  L  R  171. 


308  ANIMALS.  [§  194, 

authorities  in  other  states,  but  has  never  been  laid  down  by  any 
official  report  of  the  supreme  court.^  Under  a  more  recent  hold- 
ing a  railway  company  is  liable  to  the  owner  of  animals  trespass- 
ing upon  its  track  without  fault  upon  the  part  of  the  owner,  if 
the  servants  of  the  company  do  not  exercise  ordinary  care  lo 
avoid  injury.* 

Under  the  act  of  1859  the  duty  of  railroad  companies  is  noi; 
properly  discharged  by  contracting  with  another  party  to 
fence  the  road,  when  such  party  has  not  constructed  or  kept 
the  fence  in  sufficient  repair.  If  the  road  is  properly  fenced 
the  company  is  held  only  to  the  exercise  of  ordinary  care  in 
the  running  of  its  trains  to  prevent  injury  to  animals.  When 
improperly  fenced  a  higher  degree  of  care  is  required;*  and 
where  the  stock  of  the  land-owner  is  injured  by  a  train  on  ac- 
count of  the  neglect  to  keep  a  fence  in  repair  which  he  had 
•contracted  with  the  company  himself  to  do,  he  cannot  recover 
unless  he  can  show  that  the  injury  was  in  fact  caused  by  the 
negligent  running  of  the  train,'  or  that  it  was  intentional,  or 
the  result  of  gross  carelessness.  So  far  as  the  railway  com- 
pany is  concerned  by  reason  of  a  failure  to  build  or  keep  a 
fence  in  repair,  it  is  immaterial  whether  it  has  entered  into  a 
contract  with  a  land-owner  to  construct  or  keep  the  fence  in 
repair,  as  the  contractor  is  regarded  as  the  agent  merely  of 
the  company,  and  it  is  still  liable  for  its  omission  as  it  is  for 
the  neglect  of  any  other  employee.  This  is  the  principle  upon 
which  several  cases  have  been  decided;^  and  the  rule  is  the 
same  if  a  portion  of  the  right  of  way  has  been  sold  to  a  second 
company.*  Making  a  contract  to  build  a  fence  cannot  be  con- 
sidered as  building  one;*  and  where  a  person  in  granting  the 
right  of  way  to  a  railroad  company  stipulates  and  covenants 
for  himself,  his  heirs  and  assigns,  that  he  will  erect  and  main- 
tain a  fence  on  each  side  thereof,  a  subsequent  grantee  takes 
it  subject  to  this  covenant  as  conclusive,  and  cannot  claim 
any  damage  from  a  breach  thereof,  nor  require  any  higher 
degree  of  care  upon  the  part  of  a  railroad  company  to  avoid 
injury  to  stock  than  if  the  covenant  had  been  kept.  A  writ- 
ten agreement  by  a  grantor  of  a  right  of  way  to  fence  on  each 

1  Dennis  v.  Railroad  Co,  116  Ind.  'Railway  v.  Heiskell,  88  O.  S.  666 

42 ;  Hanna  v.  Railroad  Co.,  119  Ind.  <  Railway  Co.  v.  Wood,  47  O.  S.  431 : 

^16;  Palmer  V.  Railroad  Co.,  37  Minn.  Gill  v.  Railway  Ca,  27  O.  S.  840; 

^23 :  83  N.  W.  Rep.  707 ;  Railway  Co.  Railway  Ca  v.  Allen,  40  O.  S.  206. 

V.  Rollins,  6  Kan.  167;  Earmes  v.  ^  Railway  Co.  v.  Allen,  .inpro. 

Kailroad  Co.,  98  Mass.  563.  <  Gill  v.  Railway  Ca,  vupra, 

«  Gill  V.  Railroad  Ca,  27  O.  S.  240.  *  L.  E.  c<c  AV.  K.  Co.  v.  'Weisel.  55 

O.  S.  155. 
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side  of  a  railway  track  will  not  affect  the  rights  of  a  subse- 
<]uent  purchaser  without  notice,  actual  or  constructive,  of  the 
existence  thereof,  so  as  to  prevent  him  from  requiring  the 
railroad  company  to  fence  its  road  in  accordance  with  the 
statute.^  Where  a  railroad  fence  forms  the  boundary  of 
an  inclosed  field  it  is  the  duty  of  both  land-owner  and 
railroad  company  to  maintain  the  fence  in  proper  order; 
and  if  a  land-owner  knowing  that  a  fence  is  insufficient  turns 
his  stock  into  a  field  and  it  is  injured  by  reason  of  the  insuffi- 
ciency of  the  fence  without  any  fault  on  the  part  of  the  com- 
pany in  running  its  train,  the  land-owner  is  guilty  of  contrib- 
titory  negligence  which  will  preclude  a  recovery  by  him.' 
This  would  be  so  especially  where  the  fence  is  not  so  divided 
as  that  either  the  land-owner  or  railroad  company  is  charged 
with  the  duty  of  maintaining  any  particular  portion  thereof.' 

The  duty  of  a  railroad  company  to  the  stock  of  a  person 
other  than  the  land-owner  immediately  adjoining  the  rail- 
road track,  which  strays  upon  the  track  by  reason  of  the 
fence  at  that  point  not  being  in  sufficient  repair,  is  quite  dif- 
ferent from  that  which  it  owes  to  the  land-owner  himself. 
In  such  cases  the  railroad  company  is  only  bound  to  exercise 
ordinary  care,  and,  in  the  absence  of  negligence  in  the  man- 
agement of  its  trains,  is  not  liable  to  the  owner  of  such  stock 
for  any  injury  which  may  so  happen  to  them.*  And  where 
an  injury  occurs  to  stock  by  reason  of  the  neglect  of  the  com- 
pany to  keep  the  fence  in  repair  as  required  by  statute,  it 
is  not  relieved  from  its  liability  on  account  thereof,  even 
though  the  owner  of  the  stock  injured  pastured  them  on  the 
land  adjacent  to  the  road  with  full  knowledge  of  the  insuffi- 
ciency of  the  fence;  nor  is  it  necessary  that  the  company  should 
have  knowledge  of  the  condition  of  the  fence  to  make  it  liable.^ 

An  owner  of  stock  is  not  guilty  of  contributory  negligence 
precluding  recovery  of  damages  by  him  against  a  railroad 

t  Raawsy  CJa  v.  Bosworth,  46  O.  a       »  Railway  Ckx  v.  Smith,  88  O.  S. 

81 ;  B.  a,  sees.  8824,  8325.  410;    Railroad   Ca    v.  Scudder.  40 

>  Railroad  Ca  v.  Sloan,  27  O.  S.  O.  a  173;  Rodgers  v.  Railroad  Co.,  1 

841;  Railway  Ckx  v.   lufirmary,  82  Allen,   16;  Railroad  Ca  v.  Schultz, 

O.  a  671.  43  O.  a  270,    See,  also,  T.  &  W.  R.  R. 

s  Railroad  Ca  v.  Infirmary,  82  O.  a  Ca  v.  Daniel,  21  Ind.  258 ;  Q  &  A. 

566.  R.  Co.  V.  Saunders,  85  DL  288 ;  Davis 

«  Railway  Ca  v.  Wood,  47  O.  a  431.  v.  Railroad  Ca,  40  Iowa,  292. 
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company  ivhere  the  stock,  without  fault  on  his  part,  enter  the 
field  of  another  through  which  a  railroad  passes,  and  on  ac- 
count  of  a  defect  in  the  fence  adjoining  the  track  stray  upon 
the  track  and  are  thereby  injured;  ^  but  the  owner  of  animals 
must  have  used  such  reasonable  care  and  precaution  in  restrain- 
ing them  as  a  prudent  and  cautious  man  would  ordinarily  use  • 
and  if  they  are  breachy  or  unruly,  the  care  must  be  commen- 
surate  with  their  character.' 

Bailway  companies  are  bound  to  fence  private  ways  and 
roads  where  they  cross  their  tracks  or  connect  with  a  public 
highway,  and  are  liable  for  injury  to  stock  for  their  failure  to 
do  so  when  the  injury  occurs  by  reason  of  such  neglect.'  And 
the  statute  requires  that  fences  shall  be  constructed  and  main- 
tained within  the  limits  of  villages  or  cities  where  they  do  not 
obstruct  highways  and  streets.  So,  if  an  animal  strays  upon 
the  track  of  a  railroad  company  in  a  village  by  reason  of  a 
failure  to  fence,  the  company  is  liable  in  damages.^  It  is  not 
negligence,  however,  on  the  part  of  a  railroad  company  in 
faUing  to  construct  an  additional  fence  between  the  railroad 
and  lands  of  an  adjacent  land-owner  who  has  constructed 
fences  inclosing  his  own  lands  in  such  a  manner  as  to  inclose 
the  railroad  also ;  nor  will  the  fact  that  the  right  of  way  was 
unpaid  for  prevent  the  company's  joining  this  fence  to  the 
fence  constructed  by  such  land-owner  so  as  to  inclose  its 
road.'  But  where  the  public  necessities  relieve  a  railroad 
company  from  constructing  cattle-guards  at  crossings,  the 
duty  will  devolve  upon  it  to  place  them  at  the  first  point  at 
which  it  will  not  interfere  with  such  public  necessities;  and 
whether  they  have  done  so  is  a  question  of  fact.  So,  where 
an  injury  occurs  by  reason  of  its  failure  to  construct  cattle- 
guards  at  such  points,  the  question  as  to  the  liability  of  the 
company  in  damages  therefor  is  one  for  the  jury.* 

A  railroad  company,  in  regulating  the  speed  of  its  trains, 
seed  not  regard  the  increased  danger  to  animals  which  may 

1  Bailroad  Ga  t.  Stephenson,  24  <  See  Cleveland  ft  P.  R.  B.  Oa  y. 

O.  a  48  (1878).  McConell  26  O.  a  07. 

>  Railway  Go.  v.  Howard.  40  O.  a  6.  «  Haxton  ▼.  Railway  Co.,  26  O.  a 

•  Railroad  Ga  v.  Cunningham,  89  214 

a  a  827.  •  Railroad  Ga  ▼.  Newbrander,  40 

a  a  10  (1888)l 
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happen  to  be  running  at  large  in  the  vicinity  of  their  tracks 
and  for  that  reason  lessen  their  speed ;  ^  nor  is  it  liable  for 
damages  on  account  of  an  injary  to  stock  which  may  have 
been  caused  by  the  lighting  of  a  head-light  early  in  the  even- 
ings thereby  interfering  with  the  vision  of  the  engineer  and 
preventing  him  from  seeing  cattle  upon  the  track.' 

Sec.  195.  Petition  against  railroad  company  for  damages 
for  Iiynrlng  cattle. — 

rC(M>tion  a/nd  formal  oj>ening.] 

Defendant  is  a  corporation,  duly  incorporated  under  the  laws 
of  the  state  of  Ohio,  and  at  the  time  of  the  grievances  herein- 
after complained  of  owned,  controlled  and  managed  a  certain 

railroad,  with  locomotive  and  cars,  in  the  county  of and 

state  of  Ohio. 

That  on  the day  of ,  18 — ,  the  said  plaintiflf  was 

the  owner  of  certain  cattle^  to  wit  [naming  them]^  of  the  value 

of dollars  each  [naming  ihem]^  which  on  the day  of 

,  18 — ,  strayed  on  the  track  of  said  defendant  railway, 

and  the  said  defendant  so  carelessly  and  negligently  ran  and 
managed  its  locomotive  and  cars  that  the  same  was  run  against 
and  over  said  [naming  stockjy  thereby  killing  same,  to  the 
damage  to  said  plaintiff  in  the  sum  of dollars. 

Wherefore  said  plaintiff  prays  judgment,  etc. 

See.  196.  Petition  for  damages  where  iiyury  occurred 

by  reason  of  failure  of  railway  company  to  fence. — 

[Caption  and  averment  of  corporate  capacity  of  defendam.t'] 
That  on  or  about  the ^y  of ,  18 — ,  said  defend- 
ant was  operating  a  railroad  through  the  county  of ,  in 

the  state  of  Ohio ;  that  at  said  time  and  at  a  certain  place 
on  its  said  road  where  it  was  required  by  law  to  fence  its 
track,  said  defendant  had  neglected  and  failed  to  [maintain, 
OTy  construct]  a  fence  sufficient  to  turn  stock  [or,  a  cattle- 
guard  where  the highway  used  by  the  public  crosses  said 

railroad  company,  sufficient  to  prevent  stock  from  entering 
upon  said  railroad]. 

That  on  the  said  day  the  plaintiff  was  the  owner  of  the  fol- 
lowing horses,  to  wit :  two  fine  large  bay  geldings  of  the  value 
of dollars  each ;  said  horses,  at  the  place  where  said  rail- 
road company  was  not  fenced  to  turn  stock  [or^  where  said 

highway  crosses  said  railroad],  by  reason  of  the  failure 

of  the  defendant  to  fence  [or^  to  construct  cattle-guards], 
strayed  upon  the  track  of  said  railroad  and  were  run  against 
and  killed  by  a  locomotive  and  oars,  managed  by  the  servants 

1  Central  O.  R.  R  Ca  v.  Lawrence*       >KftLB.R.Cav.  Behrayhart^ 
13  O.  a  66  (1863>  10  O.  &  116  (1859). 
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of  the  defendant,  to  the  damage  of  said  plaintiff  in  the  sum 

of dollars. 

Wherefore  plaintiff  prays  judgment  against  the  said  defend- 
ant railway  company  m  the  sum  of dollars  with  interest 

from . 

NOTK— Changed  from  Railway  Ca  v.  Hoffhines,  46  Q  a  d4& 

See.  197.  Allegation  where  injury  occurs  by  reason  of 

insufficiency  of  fences. — 

That  the  fence  was  constructed  in  a  careless  and  negligent 
manner,  and  was  defective  and  insufficient  to  turn  stock  on 
or  to  prevent  domestic  animals  going  upon  the  railroad  track; 
that  prior  to  and  at  the  time  of  the  accident,  this  fence  was, 
through  the  negligence  of  the  defendant,  in  bad  repair,  and 
insufficient  to  turn  stock  and  to  prevent  domestic  animals 
from  going  upon  the  railroad,  of  which  the  defendant  knew ; 
that  by  reason  of  such  negligence  and  the  defective  condi- 
tion of  such  fence,  and  without  the  fault  of  the  plaintiff,  his 

horse,  on  the day  of ,  18 — ,  got  across,  through,  and 

over  the  fence  to  and  upon  the  track,  where  it  was  killed  by 
the  defendant's  cars. 

NoTK—From  Railroad  Ca  y.  Schultz,  43  O.  &  27a 

Sec.  198.  Petition  where  company  failed  to  whistle  or 
ring  beli  —  Cattle  injured  while  crossing  highway. — 

[Averment  of  corporate  capacity.'] 

At  the  time  of  the  grievances  hereinafter  complained  of,  and 
for  a  long  time  prior  thereto,  the  defendant  was  owning  and 
operating  a  railroad  running  from  A.,  in  said  county,  to  Y., 
Ohio,  and  were  running  several  trains  of  cars  over  said  road 
every  day. 

Said  railroad,  near  the  depot  at  W.,  in  said  county,  and  a 
short  distance  north  from  said  depot,  crosses  a  public  high- 
way, which  is  a  main  traveled  road.  The  plaintiff  has  for 
several  years  owned  and  occupied  land  on  both  sides  of  said 
railroad,  his  house  and  barns  being  several  rods  west  of  said 
railroad  and  his  pasture  lying  east  of  said  railroad  and  adjoin- 
ing thereto. 

The  plaintiff  has  for  several  years  kept  and  owned  several 
cows.  In  driving  said  cows  from  said  barns  to  said  pasture 
and  from  said  pasture  to  said  barns  it  was  necessary  to  drive 
them  across  said  railroad  and  along  said  highway. 

On  or  about  the  day  of ,  18 — ,  said  plaintiff 

was  driving  said  cows  from  said  pasture  to  said  barns  and 
across  said  railroad,  and  in  driving  them  across  the  said  rail- 
road the  plaintiff  used  all  necessary  care  and  precaution  to 
save  said  cows  from  all  and  any  injury  by  any  train  which 
might  be  passing  over  said  railroad.    The  defendant  at  the 
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time  was  running  a  train  of  oars  over  said  i^ilroad  and  across 
said  highway.  The  agents  and  employees  of  the  defendant, 
in  charge  of  said  train  and  who  were  running  the  same,  did, 
•carelessly  and  negligently,  fail  to  sound  any  crossing  or  other 
whistle  at  and  for  said  crossing  or  to  ring  any  bell  as  required 
b^r  statute,  and  did  carelessly  and  negligently  run  and  manage 
said  train  of  cars,  and  failed  to  stop  its  said  train  after  dis- 
covering said  stock  upon  its  track.  By  reason  of  said  care- 
lessness and  negligence,  and  without  any  fault  of  the  plaintiff, 
the  engine  attached  to  said  train  did  hit,  ran  into  and  against 
two  of  said  cows  and  killed  the  same,  to  the  damage  of  the 

Elaintiff  in  the  sum  of  one  hundred  dollars;  for  wnich  sum 
e  asks  judgment  against  said  defendant  with  interest  from 


Note.— Changed  from  L.  a  &  BL  &  Ry.  Ga  ▼.  Slater,  24  W.  L.  B.  8. 

See.  199.  Answer  elaiming  cattle  were  unlawfally  at 
large. — 

The  defendant  says  that  plaintiff  did  not  live  along  the 
line  of  said  road,  nor  was  his  said  cow  grazing  in  an  unin- 
olosed  field  adjacent  thereto;  that  said  plaintiff  knowingly, 
wilfullv  and  unlawfully  permitted  his  said  cow  to  run  at  large 
upon  the  highways  and  uninolosed  land  adjacent  to  defend- 
ant's said  railroad  track,  whereby  said  cow  went  upon  said 
railroad  and  was  accidentally  kdled;  and  that  by  reason 
thereof  plaintiff  cannot  maintain  his  said  action  against  said 
defendant. 

NoT&^From  P.,  F.  &  Q  Ry.  Oa  ▼.  Methven,  81  a  a  68a 
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Sec.  200.  Parties  to^  and  what  may  be  snbmitted  to  ar- 
bitration.— Arbitration  is  the  submission  of  matters  of  dif- 
ference between  contending  parties  to  the  investigation  and 
determination  of  one  or  more  unofficial  persons  chosen  by 
them.  Persons  have  a  right  to  settle  their  own  controversies 
upon  any  terms  they  please,  and  as  arbitration  is  designed  for 
a  speedy  settlement,  embracing  within  its  scope  every  subject 
of  dispute,  except  it  be  the  possession  and  title  to  real  estate, 
it  at  once  becomes  obvious  that  the  law  is  almost  boundless  in 
its  capabilities  and  usefulness.  All  persons  who  have  any  con- 
troversy, except  when  possession  of  or  title  to  real  estate  may 
come  in  question,  may  submit  such  controversies  to  the  arbit- 
rament or  umpirage  of  any  person  or  persons,  to  be  mutually 
agreed  upon  by  the  parties,  and  they  may  make  such  submis- 
sion a  rule  of  any  court  of  record  in  the  state.^  The  parties 
to  a  submission  must  of  necessity  have  full  qualifications  ta 
contract.'    The  provisions  of  the  code  are  broad,  and  ''  all  per- 


>a  Code,  sees.  SSOl,  5<M)a 
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50T1S  "  will  inclade  corporations,'  executors  and  administrators,' 
gaardians,'  county  commissioners/  municipal  corporations/ 
contractors,  subcontractors  or  material-men  under  the  mechan- 
ics' lien  law/  stockholders  of  railroads  in  case  of  sale,  lease,  or 
Aid  by  subscription ;  ^  and  it  has  been  held  that  an  attorney 
may  submit  a  cause  to  arbitration  on  behalf  of  his  client.'  It 
«eems  that  according  to  the  weight  of  more  recent  authority, 
one  partner  has  no  implied  power,  by  virtue  of  the  partnership, 
to  bind  his  copartner  by  a  submission  to  arbitration.*  Where 
a  pending  suit  is  submitted,  other  matters  in  controversy  may 
be  joined  in  a  general  submission  between  the  parties.'*  A 
question  of  damages  may  be  submitted  and  the  judgment 
entered  according  to  the  amount  found."  In  fact,  all  matters 
growing  out  of  contracts  as  well  as  liabilities  arising  from 
torts  committed  may  be  submitted. 

Sec.  201.  Agreement  to  arbitrate. —  The  authority  of 
arbitrators  must  necessarily  be  derived  from  the  contract  of 
submission.'*  Where  parties  undertake  to  submit  a  contro- 
versy under  the  statute  they  should  strictly  follow  its  re- 
quirements;'* yet  the  statutory  arbitration  does  not  take 
away  the  common- law  right  to  settle  disputed  questions  in  this 
manner ;  '^  so  that  where  parties  have  in  some  manner  failed 
to  comply  with  the  statute  rendering  it  ineffective  as  a  statu- 
tory submission,  as  the  omission  of  the  names  of  the  arbitra- 
tors,'* it  may  nevertheless  be  held  good  as  a  common-law  sub- 

1  Tufloaloosa  Bridge  v.  Jemison,  88  Everett  ▼.  Charlestown,  12  Allen,  93, 

Ala.  476;   Alexandria  Canal  Ca  ▼.  96;  Moje  ▼.  Cogdell,  69  N.  C.  98. 

Swan,  5  How,  88;  Brady  t.  Mayor,  •Tillinghastv.ailmore,  17R.L413; 

1  BarK  684.  22  AtL  Rep.  942  (1891 ) ;  Bates  on  Part, 

sChilds  T.  Updyke,  9  O.  &  838 ;  R  sec.  830,  and  cases  collected  in  note  4 

SL,  sec.  6098.    Claims  against  estate.  Contra,  Wilcox  v.  Singletary,  W.  420 ; 

Bradstreet  v.  Pross,  11  W.  L^  R  117;  Morse  on  A.  db  W.,  pi  7,  and  cases 

Bennett  v.  Pierce,  28  Conn.  816 ;  Ken-  cited, 

dall  V.  Bates,  85  Ma  857.  lo  Jones  ▼.  Wellwood,  71  N.  Y.  20& 

*Bean   ▼.  Farnam,  6    Pick.  269;  "Conner  v.  Drake.  1  O.  a  166. 

Strong   V.   Beroujon,   18    A1&    168;  12  Xullis  ▼.  Sewell,  8  O.  510. 

Hutchins  ▼.  Johnson,  12  Conn.  876.  ^>  Moody  v.  Nelson,  60  111.  229 ;  Falr- 

4  Jenifer  ▼.  County,  2  Disn.  189.  child  t.  Doleur,  42  Cal.  125. 

•Springfield  ▼.  Walker,  42  O.  a  1 » Brown  ▼.  Kincaid,  W.  87. 

04a  »  N.  W.  Guaranty  Loan  Ca  ▼.  Chan- 

<R.  a,  sea  8200.  nell,  55  N.  W.  Rep.  121  (Minn.,  1898); 

TR  a,  sea  338a  W.  F.  Seminary  v.  Blair,  1  Disney, 

« Morris  ▼.  Grier,  76   N.  C.  410 ;  875.    See  sec.  205,  poaL 
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mission  and  award.*  No  partionlar  form  of  words  is  required^ 
bat  it  will  be  sufficient  if  there  is  an  agreement  to  abide  by 
the  decision  of  certain  persons  upon  a  particular  matter.'  Ta 
be  operative,  however,  it  mast  be  mutual  and  binding  upon 
both  parties.'  A  verbal  submission  between  two  parties,  made 
simaltaneously  with  or  subsequent  to  a  written  submission, 
will  be  superseded  by  the  latter.^  A  portion  only  of  the  mat- 
ters involved  may  be  submitted.*  A  mere  agreement  to  sub- 
mit certain  matters  to  arbitration  does  not  amount  to  a  sub- 
mission, nor  can  it  be  specifically  enforced,  but  either  party 
may  demand  that  the  case  be  tried  in  the  regular  way.*  The 
statute  of  limitation  is  defeated  in  its  operation  by  submission 
to  arbitration,^  and  it  works  a  continuance  of  a  pending  suit. 
Sec.  202.  Form  of  agreement  for  submission  of  contro- 
versy.— 

Be  it  known  that  A.  B.,  of county,  state  of ,  and 

0.  D.,  of county,  state  of ,  do  hereby  mutually  agreo 

to  submit  all  questions  and  matters  of  differences  now  exist- 
ing between  us  [or  amy  speoifio  question  or  claims  dsscribina 
W]  to  the  arbitration,  determination  and  award  of  E.  F.,  G.  H. 
and  I.  J.  (or  any  two  of  them),  as  arbitrators  to  hear  and  de- 
termine the  same  at ,  in  ,  county  of ,  state  of 

,  and  make  their  award  in  writing  on  or  before  the 

day  of ,  A.  D.  18 — j  and  when  so  made  said  award  shall 

be  final,  binding  and  conclusive  upon  us.  [And  shall  be  made 
a  rule  of  the  court  of  common  pleas  of  county,  state  of J] 

Witness  our  hands  this day  of ,  A.  D.  18 — » 

(a)  Special  clause  in  agreement. — 

Whereas  certain  differences  and  disputes  have  arisen  and 
are  still  pending  between  the  said  parties  [for  instance^  as  to 
whether  the  said  A.  B.  is  indebted  to  the  said  C.  D.  in  any 
and  in  what  sum  of  money,  and  as  to  the  price  said  0.  D. 
ought  to  pay  for  the  stock  and  trade  taken  by  him  off  the 
hands  of  tne  said  A.  B.],  it  is  agreed  by  and  between  them 
that  the  same  shall  be  referred,  etc. 

1  Tyler  ▼.  Dyer,  18  Ma  41 ;  Moore  Nashua  <fe  L  R  Corp.  v.  Boston,  etc., 

T.  Barnett,   17  Ind.  849;  Childs  v.  167  Mass.  268;  81   N.  R  Repi   1060 

Updyke,  9  O.  a  888 ;  Estes  v.  Phillips,  (1893). 

3  a  a  G  R  8;  Strum  v.  Cunning-  » Jones  v.  Well  wood,  71  N.  Y.  208- 

ham,  8  O.  280.  <  Eang  y.  Howard,  27  Mo.  21 ;  Con- 

«Willson  ▼.  Getty,  57  Pa.  St  266;  ner  v.  Drake,  1  O.  a  166.    Parties 

Elimball  r.  Walker,  80  111.  482.  cannot   by   agreement  change   the 

'  Yeamans  V.  Teamans,  99  Mass.  685.  mode  of  procedure  of  courts.    Con- 

^Loring    ▼.  Alden,  8    Met    576;  ner  v.  Drake,  1  O.  a  166. 

Symonds  r.  Mayo,  10  Cush.  39.    See  '  Hunt  v.  Guilford,  4  O.  8ia 


g§  208,  204.]  ARBITRATION  AND  AWARD.  317 

(b)  Recital  of  action  pending. — 

Whereas  an  action  is  now  pending  in  the conrt  of 

county,  state  of ,  wherein  the  said  A.  B.  is  the  plaint- 


iff and  0.  I>.  defendant,  it  is  agreed  [if  it  is  not  intended  to 
refer  tike  action  hut  onl/jf  the  subject  of  me  action^  add:  that  aU 
proceedings  in  the  action  shall  be  stayed,  but  that  in  order  to 
ascertain,  settle  and  adjust  all  accounts,  claims  and  amounts 
in  dispute  in  said  action]  that  the  same  \if  the  reference  is  to 
be  generaly  add:  and  all  matters  in  difference  tetween  the 
parties]  shall  be  referred,  etc. 

(e)  Becital  of  action  to  be  dismissed  and  matter  In  dis- 
pute referred. — 

Whereas  the  said  A.  B.,  on  or  about  the day  of ^ 

A.  D.  18 — J  commenced  an  action  in  the court  of 

county,  state  of  j  against  the  said  0.  D.  praying  [here 

state  me  substance  of  the  cladm^ ;  and  whereas  the  said  parties 

have  agreed  that  the  said  action  in  the  said conrt  shall 

be  dismissed  without  costs,  and  that  the  several  matters.  Ques- 
tions and  differences  herein  specified,  viz.,  whether  [here 
efiumerate  the  points  to  be  decided]y  shall  be  referred,  etc. 

(d)  Clftnse  as  to  costs. — 

It  is  also  further  agreed  that  the  costs  of  the  reference  and 
award  shall  abide  the  event  of  the  award  [or,  that  the  costs 
of  the  references  and  award  shall  be  in  the  discretion  of  the 
arbitrators,  who  may  direct  to  and  by  whom  and  in  what 
manner  the  same  shall  be  paid]. 

See.  203.  Bond  may  be  entered  into. —  Parties  to  a  sub- 
mission may  enter  into  and  exchange  arbitration  bonds  for 
the  faithful  performance  of  the  award.^  It  should  contain 
the  matters  agreed  to  in  the  submission  and  the  names  of  the 
arbitrators,'  as  well  as  the  time  and  place  for  the  hearing,  and 
the  time  within  which  the  award  shall  be  made.* 

Sec.  204.  Form  of  arbitration  bond. — 

Know  all  men  by  these  presents  that  we,  A.  B.  and  0.  D., 
our  heirs,  executors  or  administrators,  are  made  and  firmly 

bound  by  these  presents  each  to  the  other  in  the  sum  of 

dollars.  The  conditions  of  the  above  obligation  are  such,  that 
whereas  the  said  A.  B.  and  0.  D.  have  agreed  in  writing  to 
submit  all  claims  and  questions  between  them  [or  state  the 
specific  matters  set  out  in  the  agreement  for  armtratioh]  to 
tne  arbitration  and  determination  of  E.  F.,  Qt.  H.  and  I.  J., 
the  said  award  to  be  made  in  writing  under  the  hands  of  the 

1 R.  a,  Bee.  5602.  ChanneU,  65  N.  W.  Refk  191  (Miniw 

2W.  P.  Seminary  r.  Blair,  1  Disn.    1898). 
870 ;  N.   \V.  Guaranty  Loan  Ca  ▼.       '  R.  a,  sea  560a 


o 
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said  arbitrators  (or  any  two  of  them)  and  ready  to  be  deliv- 
ered to  said  parties  on*^  or  before  the day  of ,  18 — j 

and  said  arbitration  to  be  held  at  the  office  of  S.  M.  in  the 

township  of ,  county  of ,  state  of  Ohio,  on  the 

day  of f  18 — .     The  arbitrators  having  [and  that 

said  sabmission  shall  be  made  an  order  or  rule  of  the  coart  of 
common  pleas  of county  of  the  state  of ] : 

Now,  tnerefore,  if  the  said  A.  B.  and  0.  D.,  their  heirs,  ex- 
ecutors or  administrators,  shall  well  and  truly  abide  by  and 
perform  such  an  award  as  may  be  made  by  said  arbitrators, 
or  any  two  of  them,  in  accordance  with  saia  submission,  then 
this  obligation  shall  be  void ;  otherwise  to  be  and  remain  in 
full  force  and  effect. 

Witness  our  hands  this day  of y  18 — .         A.  B. 

CD. 

Note,— R  a,  sees.  5600-S. 

See.  205.  Beyocation  of  sabmission. —  An  arbitration  pro- 
ceeding at  common  law  was  revocable  by  either  party  thereto 
at  any  time  before  the  award.^  The  rule  now  adopted  is  that 
after  the  arbitrators  have  been  sworn,^  or  after  notice  that  an 
award  is  made,'  it  cannot  be  revoked.  As  submissions  made 
under  statutes  must  follow  statutory  rules,  whether  or  not 
they  may  be  revoked  must  depend  largely  upon  the  statutes.^ 
Hence  it  is  held  that  where  it  has  been  made  a  rule  of  court 
by  virtue  of  tte  statutes  it  cannot  be  revoked.*  The  refusal 
of  a  person  named  as  arbitrator,  or  the  institution  of  a  suit  in 
reference  to  the  same  subject-matter,'  or  the  death  of  one  of 
the  referees,  revokes  the  submission.^ 

Ko  particular  form  of  revocation  is  required.  It  must  con- 
form to  the  submission.  A  written  submission  requires  a 
written  revocation.'    It  must,  however,  be  express  and  posi* 

1  Davis  ▼.  Maxwell,  27  Ga.  868;  «  Kimball  ▼.  Gillan,  60  N.  H.  54 

Leonard  v.  House,  15  Ga.  473 ;  Marsh  ^  Potter  v.  Sterrett»  24  Pa.  St  411 ; 

V.  Packer,  20  Vt.  19a  a  G.  89  Am.  Dec.  50. 

s  Commissioners  ▼.  Carey,  1  O.  S.  »Keyes    v.    Fulton,    42    Vt    159; 

468 ;  Carey  y.  Commissioners,  19  O.  Shroyer  v.  Bash,  57  Ind.  349 ;  Ant- 

245,  werp  v.  Stewart,  8  Johns.  (N.  Y.) 

*Coon  Y.  Allen,  156  Mass.  118;  80  125;  Wallis  y.  Carpenter,  18  Alien 

N.  K  Rep.  88.  (Mass.),  19 ;  Brown  y.  Leavitt,  26  Me. 

*  Montgomery  Ca  v.  Carey,  1  O.  S.  251. 

468;  Bloomer  y.  Sherman,  5  Paige,  Columbtts,  Omo,  Jan.  8,  1894. 

576 ;  Heath  y.  President  etc.,  88  How.  To  E.  E^  G.  H..  L  J.,  Arbitrators : 

Pr.  168.    See  ante,  sec.  201.  Gentlemen— You  will  take  notice 

*  Dexter  y.  Young,  40  N.  H.  130;  that  I  hereby  revoke  your  powers  as 
Ferrus  y.  Munn,  22  N.  J.  It.  161;  arbitrators  under  the  submission 
Haskell  y.  Whitney,  12  Mass.  47.  made  to  you  by  A.  B.  and  myself  in 
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tive  and  not  ooupled  with  conditions.^  It  mast  be  absolute.' 
It  can  be  made  through  an  agent.'  fTotice  of  the  revocation 
mast  be  given  to  the  arbitrators.^  Bevocation  may  be  im- 
plied by  the  act  of  one  of  the  parties.^  If  one  party  revokes 
a  submission  without  consent  of  the  other  he  becomes  liable 
in  damages  either  upon  his  arbitration  bond  or  for.breach  of 
contract;*  but  the  fact  must  be  shown  that  the  party  in  some 
way  revoked  the  submission.^  The  measure  of  damages  for 
revocation  is  the  actual  damage  proved  and  not  the  penalty 
named  in  the  bond,'  and  may  include  costs  of  the  discontinued 
suit  and  expenses  incurred  by  reason  of  the  submission.* 
Sec.  206.  Petition  against  party  revoking  submission. — 

{Caption.'] 

On  the day  of ,  18 — ^  an  agreement  in  writing  duly 

executed  bv  both  plaintiff  and  defendant,  in  which  it  was, 
amongst  other  things,  agreed  by  and  between  them  that  they 
would  submit  the  matters  in  controversy  then  existing  be- 
tween them,  respecting  certain  money  claimed  by  this  plaint- 
iff to  be  due  from  said  defendant  [or,  respecting  certain 
unsettled  accounts  and  matters  between  them,  etc.,  acoording 
to  the  terms  of  the  agreement']^  to  the  final  award  and  deter- 
mination of  E.  F.,  G.  H.  and  I.  J.,  arbitrators  chosen  by  them 
(or  any  two  of  them),  so  that  said  arbitrators  should  make 
an  award  in  writing  readv  to  be  delivered  to  thd  said  parties, 
or  such  of  them  as  should  require  the  same,  on  or  before  the 

day  of ,  18 — ;   and  thereupon,  afterwards,  to  wit, 

on  the day  of ,  18 — ,  the  said  arbitrators  were  about 

to  proceed  upon  the  submission  as  aforesaid  made,  and  the 
said  parties  then  appeared  before  the  said  arbitrators  and 
were  about  to  proceea  to  trial  of  the  matters  so  agreed  to  be 
submitted  to  the  said  arbitrators  aforesaid,  when  said  C.  D. 
revoked  the  said  submission  by  an  instrument  of  revocation  in 
writing  duly  signed  by  him  and  delivered  to  the  arbitrators, 
whereby  the  powers  of  said  arbitrators  in  the  premises  ceased 
and  were  annulled,  and  whereby  also  this  plaintiff  sustained 

writing  dated  the day  of ^  *CaU  ▼.  Hagar,  69  Me.  531 ;  Dexter 

A.  D.  18—.  V.  Toung,  40  N.  H.  180 ;  Frets  v. 

(Signed)                             Q  D.  Frets,  1  Cow.  (N.  Y.)  835 ;  Brown  ▼. 

1  Qoodwine  v.  Miller,  82  Ind.  410.  Leavitt,  26  Me.  251. 

«Steere  ▼.  Brownell,  118  111.  416.  '  Marshall  t.  Reed.  48  N.  H.  86. 

*  Madison  Insurance  Ca  v.  Griffin,  •  BlaisdeU  v.  Blaisdell,  14  N.  H.  7a 

8  Ind.  277.  *  Rowley  ▼.  Young,  8  Day  (Conn.^ 

«  Allen  Y.  Watson,  16  Johns.  (N.  Y.)  118 ;  CaU  v.  Hagar,  69  Me.  621 ;  Pond 

206;  Brown  ▼.  Leavitt,  26  Ma  251.  ▼.  Harris,  118  Masa  114 

«  Hawley  ▼.  Hodge,  7  Y t  287. 
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Sreat  damage,  to  wit, dollars,  for  his  costs,  expenses  and 
amages  in  employing  and  paying  connsel,  subpoenaing^  and 
paying  witnesses  and  in  otherwise  preparing  for  the  trial  of 
the  said  caase  before  the  said  arbitrators. 

Wherefore  plaintiff  prays  judgment  against  the  defendant 
for dollars  and  prays  for  all  other  proper  relief. 

Sec.  207.  Process,  how  obtained. —  All  parties  to  arbitra- 
tion shall  have  the  benefit  of  legal  process  to  compel  the  at- 
tendance of  witnesses,  which  shall  be  issued  by  the  clerk  of 
the  court  of  common  pleas  or  any  justice  of  the  peace  for  the 
county  in  which  the  arbitration  is  held,  and  shall  be  return- 
able before  the  umpire  or  arbitrators  on  the  day  and  place 
certain  therein  named.^  Disobedience  to  such  process  is  a  con- 
tempt of  court  and  shall  be  punished  as  in  other  like  cases.' 

Sec.  208.  Oath  of  arbitrators  and  witnesses. — The  statute 
requires  the  umpire  or  arbitrators,  and  all  witnesses  examined, 
to  take  an  oath  to  be  administered  to  them  by  a  judge  or 
justice  of  the  peace.*  Where  parties  have  appeared  before 
arbitrators,  and  entered  upon  the  trial  of  the  case,  sworn  and 
examined  witnesses,  without  having  an  oath  administered  to 
the  arbitrators  or  making  any  objections  on  that  account, 
they  will  be  deemed  to  have  waived  it.^  But  if  an  award  be 
made  by  arbitrators  without  having  the  required  oath,  it  will, 
unless  waived,  invalidate  the  award.* 

See.  209.  Form  of  oath  of  arbitrators. — 

In  the  matter  of  the  arbitration  between  A.  B.  and  0.  D., 
we,  the  undersigned  arbitrators,  appointed  by  and  between 
A.  B.  and  C.  D.,  do  solemnly  swear  that  we  will  faithfully  and 

1 R  &,  sec.  5604.  troTergy  before  said  arbitrators  on 

SUBPCENA  ov  WTTNESSBa  the  part  of  said  A.  R  [or^  GL  D.] ;  and 

State  of  Ohio, )  of  this  writ  make  due  return  to  me. 

County,  J  ®^  Given  under  my  hand  this 

The  State  of  Ohio  to ,  Con-    day  of ,  18-%  K  H. 

gtabU  of County,  Greeting:  >  q.  R,  sec.  6505. 

You  are   hereby  commanded    to  *  O.  Code»  sea  5606.    A  notary  pub- 
summons  Z.  L.  and  21  T.  to  appear  lie  cannot  administer  the  oath.  State 
before  R  F.,  G.  H.  and  L  J.,  or  any  v.  Jackson,  86  O.  R  281. 
two  of  them,  arbitrators  chosen  to  *  Rice  r.  Hassenpflug,  46  O.  R  877 ; 
determine   a   controversy   between  Flannery  y.  Sahagian,  184  N.  Y.  85 ; 

A.  Rand  a  D.,  at ^,in town-  81    N.  R  Rep.  818;    Bradstreet   v. 

ship^  said  county  and  state,  on  the  Pross,  11 W.  L.  R  117. 

—  day  of 9 18—,  at o'clock  *  Flannery  ▼.  Sahagian,  184  N.  Y. 

— b  M.,  then  and  there  to  testify  and  86u 
give  evidence  in  relation  to  said  con- 
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fairly  hear  and  examine  the  matters  in  controversy  between 
them  and  will  make  a  just  award  according  to  the  best  of  our 
understanding.  £.  F. 

G.H. 
L  J. 
State  of  Ohio,    )    _ 

County  of ,  J  ^ 

Subscribed  and  sworn  to  before  me,  a in  the  said  county 

and  state,  this day  of ^  18^. 

[Seal.]  L.  X. 

See.  210.  Award  to  be  In  writing. — The  award  must  be 
in  writing,  and  signed  by  the  umpire  or  arbitrators,  or  a  ma- 
jority, named  in  the  submission.^  It  must  be  confined  to 
the  terms  of  the  agreement,  which  cannot  be  changed  in  any 
respect  or  a  different  one  substituted.^  But  the  fact  that 
the  arbitrators  exceed  their  authority,  or  the  terms  of  the 
submission,  does  not  necessarily  invalidate  the  award.  If 
the  void  or  incompetent  portion  can  be  separated  from  the 
valid  .without  injustice,  this  will  be  done.'  The  award  must 
comply  with  all  statutory  regulations,  and  it  will  be  fatal  to 
dispense  with  them ;  ^  and  according  to  some  authorities,  if  it 
fails  so  to  do,  it  may  stand  as  a  common-law  award  if  snch 
was  the  intention  of  the  parties,*  though  to  make  it  a  good 
common-law  submission  there  must  be  a  clear  voluntary  agree- 
ment of  submission.*  An  award  must  be  sufficiently  definite 
so  as  to  be  enforced,^  and  it  will  be  sufficient  if  it  is  signed 
only  by  a  majority  of  the  arbitrators.*    The  decision  of  a 

1 0.  Ck>de,  sec.  5607.  » Strum  ▼.  CunniDgham,  8  O.  286; 

s  Solomons  v.  McKinstry,  18  Johns.  Darling  v.  Darling,  16  Wi&  644.    See 

^;  Adams  ▼.  Adams,  8  N.  H.  83;  Kreiss  ▼.  Hotaling,  96  Cal.  617. 

Leslie  t.   Leslie,  34  Ati.  Rep.  319  <  Pierce  ▼.  Kirby,  31  Wi&  131 

(N.  J.  Ch.,  1893>  7  Thomas  t.  Holier,  8  O.  366;  Win- 

s  McCall  V.  McCaU,  86  a  Q  80 ;  16  disch  v.  Hilderbrandt,  6  W.  L.  E  415 ; 

a  EL  Rep.  848  (1893);  Leslie  ▼.  Les-  Herbst  ▼.  Haganaers,  17  N.  Y.  a  58; 

lie,  supra.    See,  aIso»  Palmer  ▼.  Van  63  Hun,  568;  187  N.  Y.  390;  Odum 

Wyck,  31  a  W.  Rep.  761  (Tenn.,  1898>  v.  Railroad  Co,  10  a  Rep.  333 ;  94 

As  to  boundary  line,  see  Pearson  v.  Ala.  488L 

Barringer,  109  N.  a  89a  The  powers  "  O.  Code,  sea  5607.    This  is  not 

of  arbitrators  are  derived  from  the  the  universal  rule.    Leavitt  ▼.  In- 

submission   and    measured    by   it  vestment  Ca,  54  Fed.  Repi  489 ;  Wal- 

Weaver  v.  Powell,  148  Pa.  St  87a  ters  v.  Pettit,  13  Pa.  Ca  Ct  R.  4kl ; 

«  Hamilton  v.  Hamilton,  37  111.  158 ;  Weaver  v.  Powell,  148  Pa.  St  87& 
Horton  v.  WUde,  8  Gray,  435 ;  Fink 
V.  Fink,  8  la.  8ia 
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court  oannot  be  treated  as  an  award/  although  it  may  be  so 
considered  if  the  court  bad  no  jurisdiction.' 
Sec.  211.  Form  of  award. — 

Be  it  known  that  we,  the  undersigned,  K  F.,  G.  H.  and  I.  J., 
were  duly  appointed  arbitrators  as  to  certain  matters  in  con- 
troversy between  A.  B.  and  0.  D.,  executed  and  submitted  by 
them  in  writing,  and  on  the day  of ^  18 — ,  in  pur- 
suance of  said  submission,  we,  the  said  arbitrators,  met  at , 

in  the  township  of ,  in county,  state  of y  and 

after  being  duly  qualified,  said  A.  B.  and  C.  D.  being  present 
[pr^  in  person  by  their  attorney,  L.  M.  and  N.  O.,  etc.],  we 
proceeded  to  hear  the  proofs  and  allegations  of  the  saia  par- 
ties and  adjourned  to  meet  at  the  same  place  on  the day 

of ,  18— 9  and  at  the  time  and  place  last  mentioned  we 

a^ain  met,  the  parties  bein^  present,  and  after  being  fully  ad- 
vised in  the  matter  we  find  [set  out  the  findings  in  detail,  all 
matters  of  dispute  referred  to). 

We  further  find  that  there  is  no  other  matter  of  controversy 
between  the  parties  [to  he  used  wh&n  there  is  a  reference  qfau 
matters  in  dispute]. 

We  therefore  award  to  the  said  A.  B.,  to  be  paid  by  the 
said  0.  D.,  the  sum  of dollars  [or  state  the  relief  the  par- 
ties are  entitled  to  tmder  the  submission  andjmdings\  and^the 
fee  of  the  arbitrators  and  witnesses  and  of  the  justice  [or,  judgel 

administering  oaths,  amounting  to dollars,  is  to  be  paid 

by  [here  speo%fy  jparty\ 

In  witness  whereof  we  have  hereunto  set  our  hands  this 
day  of ,  18 — . 

Sec.  212.  Enforcement  of  award. —  If  either  of  the  parties 
fail  or  refuse  to  comply  with  an  award,  the  other  may  file  it, 
together  with  the  submission  or  arbitration  bond,  in  the  court 
named  therein,  or,  if  none  is  named,  then  in  the  court  of  com- 
mon pleas.*  And  the  court  shall,  if  no  legal  exceptions  are 
made  or  taken  thereto,  enter  judgment  thereon,  as  upon  the 
verdict  of  a  jury.*  If  it  directs  the  performance  of  any  act  or 
thing  other  than  the  payment  of  money,  a  party  who  disobeys 
it  may  be  punished  as  for  contempt,  as  the  nature  of  the  case 
requires.*  Any  objections  to  an  award  should  be  filed  at  the 
term  of  court  to  which  the  submission  and  award  are  flled,^ 
and  judgment  may  be  rendered  thereon  at  the  same  term.' 

1  Curtis  ▼.  Lynch,  19  O.  &  8d2L  *0.  Code^  sea  6610. 

>  Bradley  ▼.  Sneath,  6  O.  490l  <  Commissioners  v.  Oarey,  1  O.  & 

*0.  Code^  sec  560a  46a 

«  O.  Code,  seo.  560a  ^  Gibbon  r.  Dougherty,  10  a  a  865. 
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The  right  to  enforce  a  common-law  award  is  clear,  and  the 
fact  that  it  may  be  enforced  in  another  mode  constitutes  no 
bar.^  The  statutory  remedy  does  not  affect  this  common-law 
right  A  common-law  arbitration  has  no  judicial  force,  and  con- 
stitutes neither  a  judgment  nor  a  verdict  of  a  jury.  A  failure 
or  refusal  to  perform  may,  however,  create  a  good  cause  of 
action,  or  constitute  a  good  defense  in  a  suit  on  the  same  sub- 
ject-matter. An  independent  suit  must  be  brought  thereon 
as  in  other  cases.'  In  pleading  an  award  the  fact  of  a  mutual 
submission  must  be  averred.*  The  submission  need  not  be  set 
out  at  length,  though  it  must  clearly  appear  that  it  was  valid 
and  binding.^  Only  so  much  of  the  award  as  is  necessary  to 
support  the  plaintiff's  claim  need  be  alleged,  and  any  extrinsic 
matters  necessary  to  enable  the  court  to  ascertain  the  true 
object  of  the  submission.* 

Sec.  218.  Petition  on  bond  given  in  a  eommon-law  arbi- 
tration.— 

[Caption.'] 

Plaintiff  states  that  on  the day  of ,  18 — ^  the  de- 
fendant executed  to  plaintiff  a  bond  conditioned  to  abide  the 
award  of  E.  F.,  G.  H.  and  I.  J.  upon  certain  matters  in  dispute 

between  the  plaintiff  and  defendant  C.  D.    That  on  the 

day  of  ,  18 — ^  said  arbitrators,  having  previously  under- 
taken said  arbitration,  duly  made  and  published  their  award 
in  the  matter  submitted,  whereby  they  awarded  that  the  de- 
fendant 0.  D.  pay  the  plaintiff dollars.     [Give  substance 

of  award.]  Tnat  the  said  C.  D.  has  failed  [and  refused]  to 
abide  said  award,  and  has  failed  [and  refused]  to  pay  the 

plaintiff  said  sum  of dollars  as  awarded,  and  the  same 

IS  now  due. 

Sec.  214.  Answer  of  invalidity  of  award — Common  law. 

[Caption.'] 

The  defendant  for  his  answer  says  that  he  admits  that  on 
or  about  the day  of ,  18 — ,  the  plaintiff  and  defend- 
ant submitted  certain  matters  in  controversy  between  them 
to  the  arbitration  of  E.  F.,  G.  H.  and  I.  J.,  who  were  to  no- 
tify the  parties  of  the  time  and  place  at  which  they  would 
receive  tne  testimony  of  said  parties  or  their  witnesses,  and 

therefore  on  or  before  the day  of ,  18 — ^  filed  their 

award.    That  said  arbitrators  did  not  notify  the  defendant 

^Swasey  v.  Layoock,  1  Handy,  884.  ^Morse  on  Arb.  &  A.,  ppi  684-A. 

sChilds  V.  Updyke,  0  0.  a  888;  ^Morae  on  A.  &  W.,  pix  586-7; 

lialed  ▼.  Lowenstein,  10  O.  a  512.  Blanchard  y.  Murray,  16  Y t  64a 
•TuUis  V.  Sewen,  8  O.  510-ia 
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of  the  time  and  place  where  they  would  meet  to  hear  the 
matters  submitted,  nor  did  this  defendant  have  an  opportunity 
to  be  heard  in  his  defense  before  them ;  that  the  aefendant 

is  informed  that  on  or  about  the day  of j  18 — ,  said 

arbitrators  met  at ,  and  in  the  presence  of  the  plaintiff 

examined  several  witnesses  in  regard  to  the  matter  submitted 
to  them,  and  thereafter  filed  the  alleged  award,  but  the  de- 
fendant had  no  opportunity  to  be  heard  and  said  proceedings 
were  heard  without  his  knowledge  or  consent ;  that  the  de- 
fendant at  the  time  of  the  submission  to  said  arbitrators  had 
and  now  has  a  ^ood  defense  to  the  matter  so  submitted,  and 
if  an  opportunitv  had  been  given  him  to  produce  his  wit- 
nesses he  would  have  been  entitled  to  an  award  in  his  favor. 

NOTB.— See  Bnudll  v.  Isham,  13  N.  T.  0. 

Sec.  215.  Answer  setting  up  award  —  Statutory. — 

[Caption.'] 

Defendant  for  his  answer  says  that  after  the  making  of  the 
said  several  promises  in  the  said  complaint  mentioned,  and 

before  the  commencement  of  this  action,  and  on  the day 

of ,  18 — ^  said  plaintiff  and  the  said  defendant  submitted 

themselves  as  required  by  law  by  an  instrument  in  writing 
duly  acknowledged,  and  thereby  all  things  well  and  truly  to 
keep,  obey  and  perform  the  award,  arbitrament  and  final  de- 
termination of  E.  F.,  G.  H.  and  I.  J.,  arbitrators  individually 
elected  and  named  as  well  on  the  part  and  behalf  of  the 
plaintiff  as  of  the  defendant,  to  arbitrate,  award  and  deter- 
mine all  manner  of  action  and  actions,  cause  and  causes  of 
action,  and  of  all  controversies  and  matters  whatsoever  at 
any  time  heretofore  had,  made,  committed  or  depending  by 
and  between  said  parties  or  either  of  them,  so  that  the  said 
award  should  be  made  by  the  said  arbitrators  under  their 
hands  and  ready  to  be  delivered  to  the  parties  in  difference, 
or  such  of  them  as  should  desire  the  same,  on  or  before  the 

day  of ,  then  next.     \_0r  insert  a  copy  of  the  inatni- 

menty  or  describe  the  parUcvZwr  master  suhmitteaJ] 

Sec.  216.  Award  may  be  set  aside. —  If  legal  defects  ap- 
pear in  an  award  or  other  proceedings,  or  if  it  be  made  to  ^ 
appear  on  oath  at  the  term  of  the  court  at  which  the  award 
and  arbitration  bond  are  filed,  that  the  award  was  obtained 
by  fraud,  corruption  or  other  undue  means,  or  that  the  arbi- 
trators or  umpire  misbehaved,  the  court  may  set  aside  the 
award,  and  the  matters  submitted  shall  be  retained  by  the 
court  for  trial  as  upon  appeal  The  court  shall  direct  who 
shall  be  plaintiff  and  who  shall  be  defendant  in  the  action, 
and  such  proceedings  shall  thereafter  be  had  therein,  and  such 
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pleadings  filed  as  in  a  oiyil  action ;  and  the  court  may  make 
sach  order  as  to  oosts  in  the  premises,  or  sach  other  order  on 
the  award,  as  it  deems  just  and  rigbt.^  An  award  may  also  be 
set  aside  by  agreement  of  parties.'  It  will  be  presumed  that  ^ 
the  arbitrators  have  acted  within  their  authority,  and  the 
burden  is  therefore  upon  the  complainant.*  An  award  may 
be  set  aside  where  one  of  the  arbitrators  was  biased  or  inter- 
ested,^ or  is  related  to  one  of  the  parties ;  *  but  an  objection 
based  upon  relationship  should  be  made  before  the  award,  if 
known.'  It  may  also  be  set  aside  upon  equitable  grounds,  or 
for  uncertainty,^  or  for  error  of  law  appearing  upon  its  face/ 
Where  it  is  sought  to  set  an  award  aside  on  the  ground  of 
fraud,  following  the  welt-known  principle  of  pleading  fraud, 
the  facts  constituting  the  same  must  be  fully  set  forth.*  It 
cannot  be  set  aside  because  of  a  mistake,  as  the  remedy  in 
such  cases  is  by  appeal  or  error.^*  If  an  award,  though  not  a 
good  statutory  one,  yet  is  a  valid  common-law  award,  the  court 
should  deny  a  motion  to  set  it  aside." 

An  award  void  in  part  and  good  in  part  may  be  upheld  un- 
less the  objectionable  part  is  so  dependent  upon  that  which 
is  unobjectionable  as  to  be  inseparable  therefrom.**  In  order 
that  a  part  of  an  award  may  stand,  and  that  which  is  bad  be 
rejected,  that  portion  which  is  bad  must  be  so  independent 
that  it  may  be  rejected  without  in  any  way  affecting  that 
which  is  good,  and  will  not  in  any  wise  work  injustice  to  any 
of  the  parties  by  rejecting  it ;  otherwise  the  whole  award 

1 R  a,  sec.  661t  etc.  R  R  Ck).  ▼.  Scruggs, 60 Mias.  885; 

SRogera  T.  Weaver,  W.  174.  Mickle  y.  Thayer,    14    AUen,    114; 

'  Solomon  ▼.  McE^instrey^  18  JohzL  Mitchell  r.  De  Schaampe,  18  Bioh.  0 ; 

27.  Conrad  v.  Johnaon,  20  Ind.  431. 

^  W.  F.  Seminary  ▼.  Blair,  1  Disn.  •Bowden  v.  Crow,  21  a  W.  Bep. 

870.    See  Hart  y.  Kennedy,  47  N.  J.  61d  (Tex.,  1898).    As  to  fraud,  see 

Eq.  61 ;  30  AtL  Bep.  30.  Ormsby  y.  Bakewell,  7  O.  (Ist  Ft)  99. 

s  Day  IB  y.  Forshee,  84  Ala.  107.  ^^  Appeal  of  Morgan,  110  Pa.  St  371. 

•Bobby.  Branch  man,  88  0.  a  438;  "Kreiss  y.  Hotaling,  96  CaL  617; 

Pearson  y.  Barringer,  109  N.  Q  89a  Fink  y.  Fink,  8  Iowa,  81& 

7Brymer  y.  Clark,  30  O.  a  381;  »  Banks  y.  Adams, Sf8  Ma  369 ;  Par- 
Thomas  y.  Molier,  8  0. 366.  malle  y.  Allen,  83  Conn,  lib ;  Walker 

•Swa8eyy.Laycook,l  Handy,  884.  y.  Walker,  38   Ga.  140;.  Chase   y 

ArUfcrators  haye  the  power  to  decide  Strain,  16  N.  H.  686 ;  Cmnua  f.  jfiarly- 

upon  both  the  law  and  the  facts,  wine^  14  Ind.  366, 
Crabtree  y.  Green,  8  Ga.  8 ;  Memphis, 
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must  falU  If  an  unlawful  act  be  required  to  be  performed 
by  either  of  the  parties,  or  one  which  is  uncertain  or  impossi- 
ble, the  award  will  be  void.'  Where  several  matters  are 
awarded,  and  the  award  is  entire  and  yet  in  its  nature  indi- 
visible, it  is  void  in  toto} 
Sec.  217.  Objections  to  award. — 

In  the  matter  of  the  arbitration  between  A.  B.  and  0.  D., 
0.  D.,  one  of  the  parties  to  the  award  in  the  above-enti- 
tled proceedings,  in  compliance  with  the  rule  of  the  court, 
heretofore  entered  objections  to  the  confirmation  of  said 
award  and  the  rendition  of  the  judgment  thereon,  for  the  fol- 
lowing reasons: 

1st.  That  the  submission  to  the  said  arbitrators  was  ob- 
tained by  fraud  in  this  [state  particularly  acta  of  f rand  re- 
lied upon]. 

2d.  That  said  award  was  obtained  by  fraud,  [corruption, 
partiality  in  the  arbitrators,  E.  F.,  G.  H.,  L  J.,  or  any  one  of 
them]  in  this  [state  the  facte]. 

8d.  That  said  arbitrators,  E.  F.,  G.  H.  and  I.  J.,  were  guilty 
of  misconduct  [state  the  cause  particularh/yos^  refusing  to  post- 
pone a  hearing  to  a  later  date  upon  sufficient  ground  shown, 
or  refusing  to  near  pertinent  evidence  to  the  controversy,  or 
any  other  caitsel^  by  which  his  rights  were  materially  preju- 
diced. 

6th.  That  said  arbitrators,  E.  F.,  G.  H.  and  I.  J.,  exceeded 
their  powers  under  said  submission  in  this  [sUUs  tM  facts  re- 
lied upon], 

.7th.  That  said  arbitrators,  K  F.,  G.  H.  and  I.  J.,  so  imper- 
fectly executed  their  powers  that  a  mutual,  final  and  definite 
award  on  the  subject-matter  was  not  made  [state  the  facts  to 
show  this  allegation].  0.  D. 

See.  218.  Confirmation  of  award  and  judgment  thereon. 

[Title.] 

Now  comes  A.  B.,  the  above-named  party,  by  his  attorney, 
J.  T.,  and  comes  also  C.  D.,  the  above-named  party,  by  T.  U., 
his  attorney,  and  the  said  0.  D.,  in  the  discharge  of  the  rule 
to  show  cause  why  the  award  should  not  be  confirmed  and 
judgment  rendered  thereon,  files  his  objections  to  said  award 
as  follows  [here  insert  objections]^  which  objections  are  sub- 
mitted to  the  court  for  a  hearing.  And  the  court,  having 
heard  the  evidence  and  argument  of  counsel,  overrules  the 

iPhilbrick  T.  Preble,  18  Ma  255;  ^Aubert  v.  Mase^  2  E  &  P.  871; 

Chase  t.  Strain,  15  N.  EL  685 ;  Gibson  Simmonds  v.  Swain,  1  Taunt  549. 

▼.  Powell,  5  Sm.  &  M.  713-722;  Dar-  »Cook  v.  Carpenter,  84  Vt  121; 

ling  V.  Darling,  16  Wi&  644;  Rixford  Black  v.  Hickey,  48  Ma  545;  Hazen 

▼.  Nya  20  Vt  18a  ▼.  Addis,  14  N.  J.  Law,  88a 
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same,  to  which  the  said  0.  D.  exoepts.  It  is  therefore  ad- 
judged and  decreed  that  the  said  award  be  and  the  same  is 
hereby  in  all  things  confirmed  and  the  court  renders  judg- 
ment thereon.    It  is  therefore  considered  and  adjudp:ed  that 

A.  B.  recover  of  and  from  0.  D.  the  sum  of dollars  and 

cents,  as  awarded  by  said  arbitrators,  and  that  said  A.  B. 

recover  from  C.  D.  the  cost  of  this  proceeding  in  this  court, 

taxed  at dollars  and  cents.    [And  that  said  C.  D. 

pay  the  sum  of dollars  and cents  accrued  for  the 

lees  and  expenses  of  the  arbitration.] 

Sec.  219.  Entry  setting  award  aside. — 

[Title.-] 

Comes  now  A.  B.,  by  his  attorney,  J.  T.,  and  comes  also 
0.  D.,  by  his  attorney,  T.  IJ.,  and  files  his  objections  to  the 
compromise  of  the  award  rendered  by  E.  F..  G.  H.  and  L  J., 

dated  the  day  of  y  18 — ,  as  ruled  b^  this  court, 

which  objections  are  as  follows:  [Here  insert  objectiansJ] 

The  court,  after  hearing  the  evidence  and  argument  or  coun- 
sel, finds  for  said  0.  D.,  tnat  said  objections  are  proved  and 
sustained  and  that  the  same  are  true.  It  is  therefore  hereby 
ordered,  adjudged  and  decreed  that  said  award  be  and  the 
same  is  hereby  found,  declared  void  and  set  aside,  to  which 
ruling  the  said  A.  B.  excepts.  It  is  also  adjudged  that  said 
0.  D.  recover  of  and  from  A.  B.  the  costs  of  this  proceeding 

in  court,  taxed  at dollars  and cents.    [And  also  aU 

the  costs  of  arbitration,  taxed  at dollars  and cents.] 


CHAPTER  17. 


ASSAULT  AND  BATTERY  —  CIVIL  ACTION  IN  DAMAGE& 


Sec.  820.  Wm  lie  when. 

221.  The  petition. 

822.  (General  form  of  petition 
for  assault  and  battery. 

828.  Petition  for  assault  upon 
servant,  son  or  daughter. 

824  Petition  by  female  for  as- 
sault with  intent  to  have 
unlawful  intercoursa 

825.  Petition  by  an  infant  by 

next  friend. 

826.  Petition  by  husband  for  as- 

sault upon  his  wifa 

827.  Answer  —  General  denial 

828.  Answer   pleading   self-de- 

fensa 

829.  Answer    denying    assault 

with  intent  to  have  un- 
lawful intercoursa 


Sea  280.  Liability  of  railway  com* 
panies  for  wilful  and  ma- 
licious conduct  of  and  as- 
saults by  its  servants  upon 
passengers. 

881.  Same  continued  —  Adju- 
dications of  courts. 

882w  Petition  for  wrongful  re- 
moval of  passenger  from 
street-car. 

288L  Petition  for  ejection  from 
railroad  car  and  for  as- 
sault 

284  Answer  of  railway  com- 
pany that  plaintiff  was 
ejected  for  non-payment 
of  fara 


Sec.  220.  Will  lie  when. —  Whenever  there  is  ground  for 
a  criminal  proceeding  for  an  assaalt  and  battery,  the  party 
injured  may  also  prosecute  a  civil  action  in  damages  for  any 
injury  which  he  may  sustain.  In  each  proceeding,  criminal 
or  civil,  the  plea  of  self-defense  is  the  same ;  but  if  the  defend- 
ant was  the  aggressor,  he  of  course  cannot  invoke  the  doctrine 
of  self-defense;  and  the  party  who  repels  the  aggressor  must 
only  use  such  force  as  the  necessities  of  the  case  may  require 
and  must  not  inflict  excessive  injuries  on  his  assailant.^  The 
danger  apprehended  by  the  party  assailed  must,  however,  be 
manifest  and  apparent,  and  there  must  be  no  other  means  of 
protection  available  in  order  to  justify  an  assault'    Instigators, 

iThompason  ▼.  Qray,  82  Ala.  291 ;  SEeyes  ▼.  Devlin,  8  R  IX  Smith, 

8  a  Rep.  88  (1887);  People  v.  Will-  5ia    He  may  act  on  appearances. 

iama,  82  CaL  28a  Jamison  ▼.  Mosley,  60  Misa  47a 
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advisers  of  an  assault,  an  abettor,  or  all  who  participate 
therein,  are  liable  for  damages  occasioned  thereby  even  though 
they  are  not  present.^ 

Where  a  person  has  come  into  the  possession  of  propei*ty 
he  may  use  such  force  as  may  seem  to  him  necessary  to  pre- 
vent another  from  entering  or  interfering  with  the  same,'  and 
the  owner  of  a  house  may  be  justified  in  using  the  necessary 
force  to  defend  his  possession.'  One  who  disturbs  a  religious 
meeting  and  interrupts  its  order  and  decorum  may  be  re- 
moved therefrom  by  the  use  of  such  force  as  may  be  neces- 
sary; and  it  is  not  essential  that  the  disturbance  be  wilfuL^ 

An  action  for  damages  for  assault  and  battery  is  not  barred 
even  though  the  parties  have  fought  by  agreement;  but  such 
a  fact  may  be  shown  in  mitigation  of  damages,  and  this, 
too,  under  a  general  denial,'  and  the  agreement  may  be  in- 
ferred from  the  conduct  of  the  parties ; '  and  the  rights  of 
each  combatant  to  damages  may,  under  the  code,  be  deter- 
mined and  measured  in  the  same  action.^  It  is  upon  the  same 
principle  of  public  policy  that  one  who  is  the  first  assailant 
in  a  fight  may  recover  of  his  antagonist  for  injuries  inflicted 
by  the  latter,  where  he  oversteps  what  is  reasonably  neces- 
sary to  his  defense,  and  unnecessarily  injures  the  plaintiff;  or 
that,  with  apparent  want  of  consistency,  permits  each  to  bring 
an  action  in  such  cases — the  assaulted  party  for  the  assault  first 
committed  upon  him,  and  the  assailant  for  the  excess  of  force 
used  beyond  what  was  necessary  for  self-defense.'  It  has  been 
held  that  a  dealer  in  merchandise  on  the  instalment  plan  is 
responsible  in  damages  for  an  assault  and  battery  committed 

>Bell  V.  Miller,  5  O.  250;  WUli  ▼.  Thompeoti,  09  Wia  G40;  Common- 
Lucas,  110  Ma  219  (1892);  State  v.  wealth  ▼.  Collberg,  119  Tdaaa.  850. 
Orick,  106  Ma  111 ;  Cooper  ▼.  John-  The  fact  that  it  was  voluntarj  may 
son*  81  Mo.  48S.  be  shown  to  keep   down    punitive 
s  Blias  V.  Johnson,  73  N.  Y.  529.  damages.    Grotton    ▼.    Olidden.    84 
1  Corey  v.  People,  45  Barb.  262L  Me.  589;  24  AtL  Rep.  lOOa  See,  also^ 
♦Wall  ▼.  Lee,  84  N.  Y.  141.  White  v.  Barnes,  112  N.  C.  828;  T 
3  Barholt  v.  Wright^  45  O.  a  177 ;  a  R  Rep.  922. 
2   GreenL    Ev.,  sea  85;    Logan    ▼.  'State  v.  Foy,  Tappi  71. 
Austin,  1  Stewart^  476 ;  Bell  v.  Uaua-  ^  Swan's  P.  &  P.  259,  note  a. 
ley,  8  Jones  (N.  C),  131 ;  Adams  ▼.  »  Barholt  v.  Wright»  45  a  a  177- 
Waggoner,    88   Ind.    531 ;   Shay   ▼.  181,  and  cases  cited. 
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by  a  servant  in  gaining  possession,  though  in  violation  of  in- 
straotions.^ 

Sec.  221.  The  petition, —  An  injury  by  assault  and  bat- 
tery being  one  to  the  person  is  therefore  civil,  and  though  com- 
mitted  at  the  same  time  by  the  same  person  upon  more  than 
one,  each  person  who  has  suffered  injury  must  bring  a  separate 
action.'  And  the  petition  must  state  only  the  facts  which 
constitute  the  cause  of  action.  The  fact  that  the  act  which 
causes  the  injury  is  of  itself  unlawful,  or  the  motive  or  intent 
of  the  wrong-doer  so  far  as  an  action  for  damages  is  con- 
cerned, is  immaterial.  And  so  in  an  action  for  damages  for 
an  assault  and  battery,  it  is  not  necessary  to  aver  any  malice 
on  the  part  of  the  defendant,  but  only  the  facts  from  which  it 
may  be  inferred,  as  such  evidence  may  be  admitted  under  an 
allegation  that  the  assault  was  made  without  provocation  and 
with  great  force  and  violence,  as  tending  to  show  the  charac- 
ter of  the  conduct  and  exhibit  and  explain  the  motive  of  the 
defendant  to  enable  the  jury  to  determine  the  question  of  ex- 
emplary damages.' 

Where  a  petition  alleges  that  the  defendant  maliciously  as- 
saulted plaintiff  with  a  dangerous  knife,  cut,  beat  and  wounded 
him,  with  intent  to  kill  and  murder,  and  contains  a  prayer  for 
general  damages,  evidence  of  all  facts  showing  damages,  such 
as  is  paramount  to  health,  which  naturally  results  from  the 
act  complained  of,  may  be  admitted  thereunder,  and  it  is  not 
necessary  in  such  case  to  aver  any  special  matters  which 
may  be  the  legal  and  natural  consequences  of  a  tortious  act ; 
for  under  a  general  prayer  all  acts  and  circumstances  giving 
character  to  the  assault  may  be  shown,  and  all  damages  which 
naturally  flow  from  the  unlawful  act  may  be  recovered.^ 

Doctor  bills,  although  paid  by  a  third  person,  can  not  be 
recovered    as    resulting    damages,      but    must     be    specially 

1  McClung  V.  Dearborne,  134  Pa.  N.  Y.  440.    See  Shea  v.  BaUway  Ca, 

St  896 ;  19  AtL  Rep.  69a  62  N.  Y.  180; 

8 Bliss  on  Ck)de  Pldg.,  sec.  26.  ^Stevenson  v.  Morris*  87  O.  S.  10; 

*  Klein  v.  Thompson,  19  O.  a  569,  Barzezinski  v.  Tierney,  60  Conn.  55 ; 

572  (1869);  Hubert  v.Doebricke,  8  W.  Roberts   ▼.  Masons,  10   O.  a  277; 

Lu  R  268 ;    Elfera  v.  Wooley,   116  Quimby  v.  Smith,  81  O.  a  52a 
N.  Y.  294;  Bolts  ▼.  Blackmar,  61 
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averred.^  It  is  not  necessary  to  allege  that  the  beating  was 
unlawful ; '  but  in  order  that  a  defendant  may  avail  himself 
of  the  defense  that  the  assault  was  committed  by  way  of  self- 
defense,  he  must  specially  plead  the  same.*  He  cannot,  how- 
ever, claim  the  benefit  of  the  doctrine  of  contributory  negli- 
gence, as  that  has  no  application  whatever  to  an  action  of  this 
character.^  It  is  not  necessary,  therefore,  to  allege  that  the 
plaintiff  was  without  fault.*  The  plaintiff  in  an  action  for 
damages  for  an  assault  and  battery  may  have  an  order  of  at- 
tachment issued  and  levied  upon  the  defendant's  property, 
but  the  affidavit  must  show  that  the  obligation  was  a  criminal 
one.* 

See.  223.  General  form  of  petition  for  assault  and  bat- 
tery.— 

[Caption.'] 

That  the  said  defendant,  heretofore  and  on  the day  of 

f  18 — ,  at [with  force  and  arms],  made  an  assault  on 

the  plaintiff,  and  then  and  there  beat,  bruised,  wounded  and 
ill-treated  him,  to  the  damage  of  the  plaintiff  of  — -  dollars, 
for  which  sum  plaintiff  asks  judgment. 

See.  223.   Petition  for  assault  upon  servant,  son  or 

daughter. — 

[Gqption.'] 

rlamtiff  alleges  that  one  0.  D.  was  on  the day  of 


-,  and  still  is,  in  his  employ  as  a  servant.  That  defendant 
on  said  date  did  unlawfully  make  an  assault  upon  his  said  serv- 
ant 0.  D.,  and  did  beat,  wound  and  injure  him,  by  reason 

whereof  said  C.  D.  became  sick,  and  has  been  unable  for 

months  to  perform  any  work,  plaintiff  being  thereby  deprived 
of  his  services  during  said  period,  and  has  thereby  sustained 

damages  in  the  sum  of  $ ^  for  which  sum  he  asks  judgment 

against  said  defendant. 

Sec.  224.  Petition  by  female  for  assault  with  Intent  to 

have  unlawful  intercourse. — 

The  said  plaintiff  for  cause  of  action  says  that  on  or  about 
the day  of ,  18 — ^  at  or  near  ,  in  said  county, 

1  Klein  ▼.  Thompson,  10  O.  S.  669.  melts  ▼.  KeUey,  72  Ind.  442 ;  White- 
See  O'Learf  ▼.  Rowland,  81  Ma  11^.  head  ▼.  Hathaway,  85  Ind.  8IL 

>8chloflBer  v.  GrifQth,  125  Ind.  481  \  «Myera  ▼•  Myera»  8  Ind.  App.  2261 

&  a,  25  N.  R  Bepi  450.  •CreaoBer  ▼.  Yoong,  81  a  a  07 

•Myers  ▼.  Moore^  8  Ind.  App.  22^.  (1858);  Stardevant  ▼.  Tattle^  21  O.  a 

«Ruter  ▼.  Fkty,  46  la.  182;  Stei>-  HI;  Kirk  ▼.  Whittaker,  22  O, a  11& 
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the  said  defendant,  ^— ,  unlawfully  assaulted  and  beat 

the  said  plaintiff,  with  intent  then  and  there  to  have  anlawf al 
interoourse  with  her  arainst  her  will,  to  the  damage  of  plaint- 
iff in  the  sum  of  — ^-^  dollars. 

Wherefore  plaintiff  asks  judgment  against  said  defendant 
in  the  sum  of dollars. 

Note.— A  very  general  statement  of  the  facts  of  assault  and  injury  ie 
good  as  against  a  general  demurrer.     Bormuth  v.  Beyer,  10  O.  C.  C.  291. 

Sec.  225.  Petition  by  an  infant  by  next  flrlend.— 

lOaptionJ] 

Now  comes ,  an  infant,  by  his  next  friend, 

'J  and  for  a  cause  of  action  says  that  on  or  about  the 


day  of y  1^>  ^^ >  t^®  defendant, ,  assaulted 

and  beat  the  plaintiff, ^  to  his  damage  in  the  sum  of 

dollars,  lor  which  he  asks  damages. 

Kohl— From  Banks  v.  Thompson,  unreported  case,  Na  174Bii 

See.  226.  Petition  by  husband  for  assault  upon  his  wife. 

[Caption,'] 

Plaintiff  alleges  that  he  was  married  to  0.  D.  on  the 

day  of ,  if—,  with  whom  he  has  since  been  and  is  now 

cohabiting  as  his  wife.    That  the  defendant  did  on  the  

day  of ,  18 — ^  unlawfully  assault  his  said  wife  0.  D.,  and 

did  beat,  wound  and  injure  her,  thereby  causing  her  to  be- 
come sick  and  unable  to  perform  her  accustomed  household 

duties  for ^  whereby  plaintiff  was  deprived  of  her  said 

services,  and  has  sustained  damages  in  the  sum  of  $ ^  for 

which  he  asks  judgment  against  defendant 

NOTB.— If  husband  has  sustained  anyspeoial  damages  they  should  be 
pleaded.  Uertz  v.  Singer  Mfg.  Ca,  85  Hun,  116u  See  chapter  on  Husband 
and  Wif  a 

Sec.  227.  Answer  —  General  denial. — 

[Ciiption.] 

Now  comes  the  said  defendant, ,  and  for  answer 

to  the  plaintiff's  petition  filed  herein  says  that  he  denies  each 
and  every  allegation  contained  therein.*^ 

NOTBi —  Under  the  plea  of  **  not  guilty  **  the  defendant  may  introduce 
evidence  of  mitigating  circumstances  to  reduce  the  damagea  Jamison  v. 
Moeeley,  69  Miss.  484  (t891). 

Sec.  228.  Answer  pleading  self-defense. — 

Defendant  says  that  at  the  time  mentioned  in  plaintiff's  pe- 
tition, and  just  before  the  assault  therein  complained  of,  the 
said  plaintiff  made  an  assault  upon  the  defendant,  and  that 
the  defendant,  in  defending  himself  against  the  said  assault  so 
made  upon  him  by  said  plaintiff,  necessarily  and  unavoidably 
beat  and  bruised  said  plaintiff,  but  only  so  far  as  was  neces- 
sary to  repel  the  assault  so  made  upon  defendant. 

NOTB. — Self-defense  must  be  specially  pleaded.  Myers  v.  Moore,  28  N.  E. 
Hep.  724;  8  Ind.  App.  226.    A  defendant  may  be  justified  in  acting  on  ap- 
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peanmoeB.  Jamison  v.  Moseley,  69  Miaa  478.  Abusive  words  will  nol 
jnstifr  an  aasaolt  Willey  v.  Carpenter,  64  Yt  212 ;  28  AtL  Rep.  680 ;  Tat- 
nali  V.  Courtney,  6  Hooat  (Del)  484. 

See.  229.  Answer  denying  assault  with  Intent  to  harenn- 

lawftil  intercourse. — 

Now  comes  the  said  defendant  G.  W.  H.,  and  for  answer 
to  the  petition  of  the  said ^  plaintiff,  filed  herein,  de- 
nies that  at  the  time  and  place  stated  in  the  petition,  or  at 
any  other  time  or  place,  he  unlawfully  assaulted  the  said 
plaintiff  with  the  intent  to  have  unlawful  sexual  intercourse 
with  her  against  her  will.  And  he  denies  that  he  ever  had 
any  intent  or  desire,  unlawfully  or  otherwise,  to  have  sexual 
intercourse  with  said  plaintiff  afi;ainst  her  will  or  otherwise. 
And  he  denies  each  and  every,  all  and  singular,  the  allegations 
of  the  petition. 

Sec.  230.  Liability  of  railway  companies  for  wilful  and 
malicious  conduct  of  and  assaults  by  its  servants  upon  pas- 
sengers.—  There  is  a  class  of  cases  arising  from  the  wilful 
and  malicious  conduct  of  the  servants  of  railway  companies, 
and  assaults  committed  by  them  upon  passengers,  which  may 
properly  fall  and  be  treated  in  this  chapter,  being  in  the  nature 
of  actions  for  the  recovery  of  damages  arising  by  reason  of 
assaults  of  the  servants  of  such  company.  According  to  some 
text-writers,  and  judging  from  the  manner  in  which  they  have 
arrayed  the  authorities  on  this  subject,  there  would  seem  to 
be  some  conflict  of  authority  upon  the  question  of  liability  of 
the  company  for  assaults  committed  by  its  servants.  In  one 
instance,  a  case  in  Ohio,  and  others  in  New  York  are  classed 
as  being  against  the  doctrine  that  there  is  any  liability  on  the 
part  of  the  companies  for  assaults  so  committed  by  their  serv- 
ants, upon  the  theory  that  such  acts,  being  wilful,  malicious 
and  criminal,  are  on  that  account  not  committed  while  acting 
within  the  scope  of  authority  of  the  company.  The  difi9culty« 
however,  arises  by  confusing  the  principles  which  govern  the 
general  subject  of  master  and  servant  with  those  which  con* 
trol  the  relations  between  railway  companies  and  their  servants, 
as  well  as  in  the  application  of  the  doctrine  of  the  liability  of 
the  master  for  the  acts  of  his  servants  while  acting  within  the 
scope  of  authority,  to  particular  cases.  It  is  quite  impossible 
that  a  decision  of  one  case  can  always  operate  as  a  general 
rule  applicable  to  others.    There  are  also  other  considerations 
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to  be  weighed  in  defining  duties  of  railway  companies  to  their 
passengers,  and  their  liability  for  the  acts  of  their  servants 
toward  passengers,  in  contrast  to  the  duties  and  liabilities 
of  masters  and  servants  in  other  lines  of  service.  It  is  a  uni- 
versal rule  that  carriers  of  passengers  are  liable  for  unlawful 
and  wilful  acts  of  their  servants  acting  within  the  scope  of 
their  authority,  and  especially  within  their  instructions  and 
in  the  performance  of  a  duty  prescribed.^ 

It  is  equally  well-settled  law  that  railway  companies  must 
protect  their  passengers  from  violence,  insult  and  injury  from 
whatever  source  arising.'  This  rule,  however,  is  subject  to 
the  qualification  that  companies  cannot  be  charged  for  in- 
juries which  could  not  have  been  prevented  by  their  servants,' 
or  those  arising  from  an  unexpected  assault  by  another  pas- 
senger which  was  promptly  interfered  with  by  the  conductor.* 

It  being  the  duty  of  railway  companies  to  exercise  the 
highest  degree  of  care  towards  their  passengers,  they  are  es- 
pecially required  to  prevent  an  unlawful  assault  from  being 
made  by  their  servants.  It  is  said,  however,  that  the  rule 
which  governs  the  relations  between  master  and  servant 
generally,  namely,  that  no  liability  is  imposed  upon  the  mas- 
ter for  an  unlawful  and  wilful  assault  made  by  his  servant 
when  not  acting  within  the  scope  of  his  employment,  has  no 
application  whatever  to  the  relation  of  carriers  of  passen- 
gers ;  *  that  the  railway  company  enters  into  a  contract  with 
its  passenger  to  carry  him  safely,  and  to  protect  him  from 
any  ill  treatment  or  violence  by  its  servant  or  third  person, 
and  is  therefore  liable  in  damages  for  an  assault  and  battery 

1  Rounds  V.  Railroad  Ca,  64  N.  Y.  <  Gk>ddard  ▼.  Railroad  Ca,  2  Am. 

129;  Railroad  Ca  v.  Dunn,  19  O.  a  Refx  H9;  Pittsburgh,  etc.  R  R.  Ca  v. 

162 ;  Passenger  Ry.  Ca  ▼.  Toung,  21  Heines,  53  Pa.  St.  512 ;  Flint  ▼.  Trans- 

O.  S.  518;  Pittsburgh,  eta  Rv.  Ca  v.  portation  Ca,  84  Conn.  554 

Slusser,    19  O.  a  157;  McKinley  v.  'Randall  v.  Railway  Ca,  139  Pa. 

Railroad  Ca,  24  Am.  Rep.  748 ;  Moore  St  464 

V.  Railroad    Ca,  64   Am.   Dea  88;  « Mullen  v.  Railroad  Ca,  46  Minn. 

Craker  ▼.  Railway  Ca,  86  Wi&  657;  474;  49  N.  W.  Rep.  249  (1891)i 

17  Am.  Rep.  504;  Chicago^  eta  R  R.  ^  Stewart  v.  Railroad  Ca,  90  N.  Y. 

Ca  V.  Flezman,  108  DL  546 ;  Schultz  588 ;  Carpenter  v.  Railroad  Ca,  97  N. 

V.  RaUroad  Ca,  89  N.  Y.  247,  and  Y.  500;  Evansville,  ^ta  Ry.  Ca  v. 

cases  cited ;  Jackman   ▼•   Railroad  McKee,  99  Ind.  521 ;  Steamboat  Ca 

Co,  7  Am.  Rep.  44a  v.  Brockett^  121  U.  a  64& 
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committed  by  one  of  its  servants  upon  a  passenger,  whether 
it  arises  from  negligence  or  wilful  and  malicious  conduct.^ 

Sec.  231.  Same  continaed  —  A^udicatlons  of  coarts.— 
A  railway  company  may  make  rules  governing  the  manage- 
ment and  control  of  its  train,  and  prescribing  the  duties  of  its 
servants  with  reference  thereto,  which  will  not  be  interfered 
with  unless  unreasonable.  For  example,  it  may  make  a  rule  re- 
quiring a  conductor  to  eject  from  his  train  a  passenger  who 
refuses  to  produce  a  ticket  or  pay  his  fare  on  demand.'  CTpon 
these  rules  the  liability  of  the  company  for  assault  committed 
by  its  servants  in  many  cases  hinges.  The  master  is  responsi- 
ble for  all  acts  of  his  servant  done  in  the  course  of  his  em- 
ployment under  express  or  implied  authority,  and  the  moment 
he  steps  beyond  that  line  the  servant  is  as  much  a  stranger  to 
his  master  as  any  third  person ;  but  he  is  invested  with  au- 
thority to  use  the  necessary  means  to  the  performance  of  the 
duties  assigned  him,  the  character  of  which  will  vary  according 
to  the  nature  of  the  duty  to  be  performed  and  attending  cir- 
cumstances.' The  conductor  of  a  railway  train,  however,  in 
admitting  or  excluding  passengers  from  cars,  or  in  assigning 
them  to  places  after  they  have  entered,  acts  within  the  scope 
of  his  employment,  and  the  company  is  civilly  responsible, 
even  though  they  may  be  of  positive  malfeasance  or  miscon- 
duct,^ and  is  liable  for  a  wrongful  ejection  of  a  passenger  by 
a  third  person  under  direction  of  the  conductor.'  So,  if  a  driver 
of  a  street-car,  having  authority  to  collect  fare  and  to  put  a 
person  off  for  the  non-payment  thereof,  ejects  a  passenger,  the 
company  will  be  liable  for  any  injury  which  may  result  from 
excessive  force  in  so  doing,  or  if  put  off  while  the  car  is  in  mo- 
tion.'   Even  though  a  passenger's  ticket  has  been  wrongfully 

I  Passeoffer  Rj.  Co.  v.  Young,  31  *  Railroad  Ca  v.  Wetmore.  19  O.  a 

O.  a  618 ;  Goddard  ▼.  Railroad  Ca,  57  181, 182. 

Ma  902;  &  a,  2  Am.  Rep.  200;  Weed  ^Paasenger  R  R  Ca  ▼.  Young,  21 

V.  Railroad  Ca,  17  N.  Y.  862 ;  a  G,  O.  a  524 ;  Railroad  Ca  ▼.  Wetmore, 

72  Am.  Dec.  474.    Female  passengers  supra;  LimpuB  v.  Omnibus  Ca,  1  H. 

are  entitled  to   be  protected  from  A  G.  641. 

rude,  indecent  or  brutal  behayior.  *  Railroad  Ca  v.  Young,  21  O.  8, 

Keene  ▼.  lazardi,  26  Am.  Dec.  47a  51& 

sCrawford  y.  RaUroad  Ca,  26  O.  a  ^Healy  ▼.  Railroad  Ca,  84  O.  a  2a 

580;  Shelton  y.  Railroad  Ca,  29  O.  a  See  State  y.  Eimber,  4  W.  K  G.  86a 
219;  Townsend  y.  Railroad  Ca,  56 
N.Y.29a 
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taken  up  by  a  conductor,  he  must  still  provide  himself  with 
another  or  pay  his  fare ;  if  he  refuses  and  is  ejected,  his  remedy 
is  not  for  expulsion  but  for  the  wrongful  taking  up  of  the 
ticket.^  So  a  person  boarding  a  crowded  passenger  train, 
even  though  unable  to  procure  a  seat,  must  nevertheless  give 
the  conductor  his  ticket  or  pay  his  fare ;  if  he  fails  to  do  so  he 
may  be  ejected.  If  the  conductor  attempts  to  take  the  ticket 
by  force  he  is  guilty  of  assault  and  battery,  for  which  the  com- 
pany is  liable.'  Such  a  passenger  must  not  be  ejected  with  un- 
reasonable violence,  or  at  a  place  where  he  would  be  exposed 
to  serious  injury  or  danger.*  Nor  is  a  passenger  who  has  lost 
a  commutation  ticket  justified  in  refusing  to  pay  his  fare,  and 
if  ejected  cannot  maintain  an  action  of  tort  against  the  rail- 
road company  in  the  absence  of  excessive  force  on  the  part  of 
the  company's  servants.^  A  conductor  is  not  justified  in  using 
any  more  force  in  ejecting  a  boisterous  or  unruly  passenger 
than  any  other,  but  must  reasonably  exercise  the  right,  avoid- 
ing unnecessary  injury.*  The  force  used  by  a  conductor  in 
the  removal  of  a  passenger  must  in  all  cases  be  consistent  with 
the  safety  of  the  passenger's  life.* 

A  regulation  by  a  street  railway  company  requiring  a  pas- 
senger who  takes  into  a  car  a  package  too  large  to  be  carried 
on  his  lap  to  pay  an  additional  fare  therefor  is  a  reasonable 
one,  and  the  conductor  is  justified  in  using  the  requisite  force 
to  remove  such  a  passenger,  and  if  he  uses  no  more  than  is 
necessary  to  eject  him  the  company  cannot  be  held  liable  for 
assault ;  ^  but  a  company  is  liable  for  an  assault  and  battery 
committed  by  a  conductor  who  forcibly  takes  property  from 
a  passenger  for  payment  of  fare ;  *  or  for  an  assault  and  bat- 
tery committed  by  a  ticket  agent  upon  a  person  purchasing  a 

1  Shelton  v.  Bailroad  Ca,  29  O.  a  845 ;  Harrold   ▼•  RaUroad   Co,   47 

219.  Minn.  17. 

SQ  a  a  &  LUy.  y.  McLean,  1  O.  'Sandford  v.  Railroad  Co,  28  N.  Y. 

a  C.  117.  843;  Klein  v.  Railroad  Ca,  89  Cai. 

s  Railroad  Ca  v.  Skillman,  89  O.  &  687. 

458;  Cory  v.  Railroad  Co,  8  W.  I*  G.  T  Morris  v.  Atl.  Ava  R  R  Co.,  116 

90.  N.  Y.  552. 

*  Crawford  ▼•  Railroad  Ca,  26  O.  a  *RamBden  y.  Railroad  Co^  0  Am. 

580.  Repc  20a 

»  Railroad  Ca  v.  Valleley,  82  O.  a 
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tioket,  caused  by  an  altercation  about  it;^  or  for  an  assault 
by  a  conductor  upon  a  passenger  who  refuses  to  pay  fare  a 
second  time,  the  conductor  claiming  that  it  had  not  been  paid.' 

Cases  may  arise  where  the  conduct  of  a  passenger  will  be 
such  that  his  right  to  recover  damages  for  an  assault  may  be 
waived  by  his  own  misconduct,  as  the  duty  is  devolved  upon 
the  party  complaining  to  so  demean  himself  toward  the  serv- 
ant as  not,  by  misbehavior,  to  provoke  a  quarrel  between 
them.*  So  it  has  been  held  that  where  a  person  who  has  pur- 
chased a  ticket  as  a  passenger  applies  to  a  servant  of  a  rail- 
way company  to  have  his  baggage  checked,  who  by  his  im- 
pudent conduct  and  abusive  language  toward  the  plaintiff 
provoked  a  quarrel  in  which  the  servant,  to  gratify  his  per- 
sonal resentment,  struck  the  plaintiff,  he  cannot  recover  dam- 
ages therefor.^ 

Sec.  233.  Petition  for  wrongful  removal  of  passenger 

from  street-car. — 

Plaintiff  says  that  the  defendant  is  a  corporation  duly  in- 
corporated under  the  laws  of  Ohio ;  that  it  is  a  common  car- 
rier of  passengers;  that  it  has  a  street  railroad  track  on  

street,  m  the  city  of ,  between  and  streets  in 

said  city ;  that  it  has  street  railroad  cars  running  on  its  said 
track  for  the  carrying  of  passengers  therein ;  that  it  has  one 

of  its  cars,  number ;  that  it  nas  in  its  employ  on  this  car 

a  conductor,  and  that  all  of  these  statements  were  equally 

true  of  and  applicable  to  defendant  on  the day  of , 

18—;  that  on  the  night  of  the day  of ,  18 — ,  plaint- 
iff boarded  said  car  number ,  at  the  corner  of  and 

streets,  the  car,  at  his  request,  having  stopped  to  let  him 

get  on;  that  he  thus  boarded  said  car  to  ride  therein  as  a  pas« 
senger  a  few  squares;  that  he  had  in  his  hand,  and  was  ready 
to  pay  when  called  upon,  the  charge  for  his  transportation, 
but  that  he  was  not  called  upon  to  pay  anything;  that  after 
he  was  upon  the  car,  the  conductor  thereof,  appointed  by  and 
in  the  employ  of  defendant,  ordered  him  to  go  to  the  front  of 
the  car  near  the  driver,  and  to  stand  on  the  platform  in  front 
of  the  car ;  that  plaintiff  refused  to  obey  this  order  and  took 
a  seat  within  the  car,  claiming  at  the  time  that  he  had  a  right 
so  to  do;  that  the  said  conductor  then,  in  a  rude  manner,  or- 

I  Fick  T.  Bailroad  Ckx,  60  Am.  Rep.  414 ;  Flinn  v.  Railroad  Ca,  49  N.  Y. 

S7a  Super.  Ct  81 ;  Harrison  v.  Fink,  43 

^Qoddard  ▼.  Railroad  Ca,  2  Am.  Fed.  Rep.  787. 

Repi  89.  4  Little  Miami  R.  &  Co.  v.  Wet- 

•Scott  ▼.  Railroad  Ca,  58  Hun,  more,  19  O.  a  lia 
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dered  plaintiff  to  get  out  of  the  oar,  which  he  declined  to  do ; 
and  thereupon  the  said  conductor  called  to  the  driver  to  come 
and  assist  him  (the  conductor)  to  put  plaintiff  off  the  car,  but 
the  driver  did  not  come;  then  the  conductor  ordered  the  oar 
to  move  on;  that,  as  the  oar  passed  street,  the  con- 
ductor stopped  it  and  stated  to  plaintiff  that  he  would  ^o 
and  get  a  policeman  and  would  put  him  (plaintiff)  out  of  the 
car,  to  which  plaintiff  replied  that  he  would  obey  the  order  of 
an  officer;  that  the  conductor  returned  to  the  car  without  a 
policeman,  and  ordered  it  to  move  on;  that  when  the  oar 

reached street  the  conductor  stopped  it  and  procured 

some  rowdies,  who,  at  the  instigation  and  by  the  procurement 
of  the  conductor,  entered  the  car  and  with  force  and  violence 
assaulted  plaintiff,  seized  him  by  the  throat,  dragged  him  from 
the  oar  and  struck  him,  wounding  and  cutting  his  face.  Plaint- 
iff says  that  this  was  done  by  the  procurement  and  direction 
of  the  said  conductor,  he  being  present,  using  and  assisting 
the  said  rowdies,  and  he  being,  at  the  same  time,  in  the  employ 
of  the  defendant  as  their  conductor,  and  as  such  having  con- 
trol of  the  car;  that  plaintiff  was  thus  by  the  defendant, 
through  its  conductor,  assaulted,  beaten  and  driven  from  the 
car  as  aforesaid.  Plaintiff  further  savs  that  during  all  this 
assault  upon  him,  and  during  the  time  he  was  in  the  oar,  he  was 
in  an  orderly  and  proper  manner  conducting  himself,  being 
seated  upon  the  seat  of  the  car;  that  the  car  was  not  full,  but 
that  there  was  abundant  room  for  many  such  passengers. 
Plaintiff  therefore  says  he  has  been  injured  and  dama^ea  by 

the  defendant  by  the  above  acts  to  the  amount  of dollars, 

for  which  sum  he  asks  judgment. 

NoTB.--From  Passenger  Railroad  Ca  v.  Young,  21  O.  &  5ia    This  peti- 
tion sustained  the  attack  of  a  demurrer. 

Sec.  233.  Petition  for  ejection  from  railroad  ear  and  for 

assanlt. — 

That  on  the day  of  j  18 — ,  the  defendant  was  a 

corporation  doing  business  within  the  state  of  Ohio,  and  was 
the  ownep  and  proprietor  of  a  certain  railroad  line  running 

from f  in  the  county  of ,  to ,  in  the  state  of , 

and  was  then  and  there,  at  the  date  aforesaid,  and  for  a  long 
time  prior  thereto  had  been  and  still  is,  a  common  carrier  for 
hire  of  passengers  and  their  baggage  over  its  line  of  railway. 

That  at  that  date,  at  ,  he  purchased  of  the  defendant 

a  passage  on  its  train  of  cars  from to  ^  and  paid 

therefor  the  usual  fare  to  defendant's  agent,  and  boarded  de- 
fendant's car  at j  about o'clock  in  the  evening  of  the 

day  of ,  18 — ,  and  rode  on  the  train,  as  he  was  en- 
titled, to  J  till  he  reached  a  point  near  the  city  of , 

in  the  county  of ,  Ohio,  where  the  defendant's  agent  and 

conductor  of  the  train,  in  the  course  of  his  collections  of  fares 
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on  the  train,  took  from  the  plaintiff  the  ticket  which  he  re- 
ceived from ,  the  defendant's  agent,  as  the  token  of 

his  right  to  a  passage  to ,  and  thereafter  when  the  train 

had  reached  a  point  about miles  west  of ,  the  con- 
ductor of  the  train  stopped  it,  and  in  an  uninhabited  part  of 

the  ,  about  the  hour  of  midnight,  and  refused  to  carry 

the  plaintiff  or  permit  him  to  ride  any  farther  on  the  train 

towards ,  and  without  any  just  cause  illegally  and  violently 

assaulted  the  plaintiff  and  put  him  off  the  train,  and  left  him 

to  take  his  way  as  best  he  might  to . 

Wherefore  plaintiff  was  damaged  in  the  sum  of dollars, 

for  which  he  asks  judgment. 

NOTBL— From  A.  &  G.  W.  Ry.  Gkx  ▼.  Dunn,  19  a  &  162. 

Sec.  234.  Answer  of  railway  company  that  plaintiff  was 
^ected  for  non-payment  of  fare. — 

[Caption.'] 

That  at  the  time  mentioned  in  the  petition  the  defendant 
was  conductor  and  had  charge  of  a  certain  passenger  train  on 

the  railroad  of  the  USilway  Company,  running  from 

to . 

That  one  of  the  regulations  of  said  company  was  that  no 
person  should  be  permitted  to  be  and  remain  on  such  train 
without  having  a  ticket  therefor  duly  obtained,  or  without 
paying  his  fare  on  rec]uest  [or,  and  that,  if  a  passenger  had 

not  so  purchased  a  ticket,  he  is  required  to  pay cents 

extra  fare]. 

That  at  said  time  the  plaintiff  was  on  said  train  without 
having  a  ticket  therefor,  and  then  and  there  refused  to  pur- 
chase a  ticket  or  pay  his  fare. 

That  defendant  thereupon  requested  the  plaintiff  to  leave 
said  train,  which  the  plamtiff  refused  to  do;  whereupon  de- 
fendant then  and  there  gently  laid  his  hands  upon  the  plaintiff 
and  removed  him  from  said  train,  without  unnecessary  vio- 
lence, which  is  the  same  act  complained  of  by  the  plaintiff. 

NoTBi — Companies  may  require  passengers  to  purchase  tickete  before 
getting  upon  a  train,  and,  if  they  have  failed  so  to  do^  mav  be  required  to 
pay  an  extra  fare,  and  may  be  eiected  upon  refusal;  and  if  no  unnecessary 
force  be  used,  they  have  no  right  of  action.  Sage  v.  Railway  Ca,  88  N.  E. 
Bep.  771  (Ind.,  1898);  Falkner  v.  Railway  Gkx,  55  Ind.  869;  67  Ind.  576;  28 
IndL  1 ;  46  Ind.  29a  This  defense  must  be  specially  pleaded.  Pier  v.  Finch, 
29  Barb.  170.  As  to  force,  see  Sanford  v.  Railroad  Ca,  28  N.  Y.  848;  Kline 
V.  Raihroad  Ca,  89  CaL  687 ;  Law  ▼.  Railroad  Co.,  82  la.  684b 
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Sec.  235.  When  attachment  will  lie. —  The  remedy  by 
attachment  being  an  extraordinary  one,  a  wise  jealousy  shoald 
be  exercised  when  a  creditor  makes  use  of  it  to  interrupt  the 
ordinary  business  of  a  debtor,  to  dose  his  doors  and  publish 
him  to  the  community  as  an  insolvent.  The  court  should 
scrutinize  the  conduct  and  motive  of  the  plaintiff  and  require 
him  to  make  out  a  clear  case.^    The  remedy  is  purely  a  creat- 

1  Egan  ▼.  Lumsden,  4  W.  K  G.  16t 
340 
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are  of  statute  and  was  anknown  at  common  law;^  nor  oan 
it  be  aided  or  corrected  by  a  court  of  equity.*  The  law  upon 
the  subject  will  therefore  be  largely  confined  to  statutes,  and 
decisions  thereunder,  of  a  particular  state,  although  there  is 
uniformity  in  the  statutes  of  the  various  states  with  regard 
to  the  grounds  upon  which  attachment  will  issue. 

The  general  rule  is  that  in  the  absence  of  statute  the  writ 
will  not  issue  in  actions  founded  on  tort,  but  is  confined  to 
actions  based  upon  contract.  The  Ohio  code  *  provides  that 
it  may  issue  in  civil  actions  for  the  recovery  of  money.  This 
is  broad  enough  to  include  actions  for  the  recovery  of  dam- 
ages in  oases  of  tort,  and  it  has  been  so  held.^  Upon  this 
point  the  various  codes  are  not  uniform,  some  restricting  ac- 
tions to  cases  where  the  common-law  action  of  debt  would 
lie.  Prior  to  1880,  under  the  Ohio  code,  there  was  an  excep- 
tion, at  least  as  to  cases  falling  within  the  ground  that  the 
defendant  was  a  non-resident,  such  cases  being  restricted  to 
actions  arising  upon  contract,  judgment  or  decree.*  The  rule 
has  been  modified  since  the  revision  of  1880,  it  having  been 
provided  that  an  attachment  may  be  granted  against  a  non- 

>  Humphrey  ▼.  Wood,  Wright»  560.  not  therefore  fall  within  the  statute^ 

2  Bigelow  ▼.  Andruss,  81  HI.  822L  and  that   process   could   not  iasue 

s  Sec.  5531.  against   a   non-resident   defendant 

4  Davidson  ▼.  Owen,  5  Minn.  69 ;  Gonley  ▼.  Creighton,  )  W.  L.  R  864 

filorrisoo  t.  Love  joy,  6  Minn.  188;  (1876X  affirmed  in  2  W.  L.  R  4(1877> 

Morton  y.  Pearman,  28  Ga.  328.  See  But  this  rule  would  not  apply  to  an 

ante,  p.  201,  note  6.  action  brought  against  a  defendant 

«  Sea  5531 ;  63  O.  L.  10;  a  &  a  540 ;  residing  within  the  state  to  which,  it 

a  &  GL 1002.    It  would  seem,  there-  being  held  that  a  writ  of  attachment 

fore,  that  a  remedy  may  be  pursued  is  as  plainly  applicable  to  cases  of 

upon  all  other  grounds,  whether  the  this  character  as  to  cases  of  debt  for 

case  be  one  on  contract  or  in  tort  the  non-payment  of   money   or  of 

Some  question,  however,  was  raised  damages  for  the  breach  of  any  other 

under  the  statute  as  it  then  existed  contract    Caldwell    v.  Spillman,  7 

as  to  actions  against  non-residents,  W.  L.  J.  149  (Supr.    Ct,  1849).    It 

the   courts   generally  holding   that  was  also  held  under  that  statute  that 

cases  brought  upon    that  ground  a  writ  of  attachment  could  not  be 

must  clearly  fall  within  the  pro  vis-  issued  in  a  case  against  a  garnishee 

ions  of  the  statute  and  not  partake  who   was   a   non-resident    on    the 

of  the  nature  of  tort    Pope  v.  Insur-  ground  of  non-residence,  even  though 

anoe  Cow,  34  O.  a  481 ;  Squair  v.  Shea,  the  garnishee  appeared  and  answered 

1  W.  Ia  B.  99.    For  instance,  it  was  to  the  merits  of  the  action.    Squair 

held  that  an  action  for  a  breach  of  ▼•  Shea,  1  W.  Lk  B.  99 ;  affirmed,  26 

promise  against  a  non-resident  was  O.  a  645. 
an  action  soundmg  in  tort  and  did 
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resident  defendant  for  a  debt  or  demand  arising  by  reason  of 
death  caused  by  a  negligent  or  wrongful  act,  so  that  actions 
may  now  be  brought  in  oases  sounding  in  tort  resulting  in 
the  death  of  the  injured  party,  the  rule  remaining  the  same 
as  to  all  other  torts.^ 

There  are  other  grounds  for  the  issuance  of  a  writ  of  at- 
tachment sufficiently  broad  to  include  cases  not  arising  upon 
contract.  The  recovery  of  money  for  damages  for  an  assault 
and  battery  may  come  under  the  ground  that  the  debt  was 
criminally  contracted.'  A  suit  by  one  partner  against  his 
copartner  for  the  recovery  of  a  balance  due  upon  unsettled 
partnership  accounts,  although  he  seeks  specific  relief  and  the 
recovery  of  money,  is  none  the  less  ^*  a  civil  action  for  the  re- 
covery of  money."  If  he  shows  his  claim  to  be  just,  the 
existence  of  one  of  the  grounds  for  attachment,  and  an  amount 
due  him,  his  rights  may  be  protected  by  this  proceeding  as 
any  other  creditor  or  person  having  a  demand  for  money.' 

In  an  action  for  the  recovery  of  money  the  plaintiff  may,  on  the 
ground  of  non-residence,  have  an  attachment  against  the  prop- 
erty of  a  partnership,  all  the  members  of  which  are  non-resi- 
dents, which  was  formed  to  do  business  in  Ohio,  and  service 
may  be  made  at  its  usual  place  of  business.*  Judgment  other 
than  for  the  recovery  of  money  or  real  property  may  also  be  en- 
forced by  this  process.*  A  party  against  whom  an  attachment 
is  sought  must  himself  sustain  the  relation  of  a  debtor  to  the 
plaintiff  in  the  action,  and  the  debt  must  be  a  demand  arising 
upon  contract,  judgment  or  decree,  and  not  based  upon  judg- 
ment against  a  third  party  as  a  garnishee.  An  attachment  can 
not  be  issued  against  a  garnishee,  based  on  a  judgment  in  a  case 
in  which  he  was  garnished,  until  a  judgment  has  been  rendered 
against  him  for  an  unsatisfactory  answer,  in  which  case  an  at- 
tachment can  issue  on  the  ground  of  non-residence.^  Attach- 
ment may  be  had  in  an  action  for  breach  of  promise  to  marry. f 

Sec.  236.  Jurisdiction. — The  court  takes  jurisdiction  in  at- 
tachment proceedings  from  the  time  of  the  issuance  of  the  order 
of  attachment  so  as  to  give  it  control  of  all  subsequent  pro- 
ceedings; and  the  action  will  proceed  even  though  a  defendant 
die  or  the  charter  of  a  defendant  corporation  expire.*  A  pro- 
ceeding in  attachment  is  a  personal  action,  excepting  where 
the  defendant  is  before  the  court  only  by  virtue  of  construc- 

1 R  a,  sea  5621.  «R  a,  sea  6490;  Pennsylvania  v. 

sstordevant  ▼.  Tattle,  93  O.  a  lit    Howard,  14  O.  a  806. 

'Qoble  V.  Howard,  Id  O.  a  1G6,       » Gaughan  y.  MoDonald,  1  W.  I*  E 

tea  164. 

♦  Byers  v.  Schlupe,  51  O.  8.  300.  •  R  a,  sea  666a 

t  Halbert  v.  Armstrong,  14  O.  C. 

C.  2nr>. 
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tive  servioe,  in  which  case  it  is  a  proceeding  in  remy  binding 
merely  the  property  attached  and  not  enf  orcible  in  personam} 
Jurisdiction  in  an  action  for  money  may  be  acquired  over  a 
non-resident  defendant  by  service  by  publication.'  It  can  be 
acquired  ever  a  non-resident  defendant  in  attachment  pro- 
ceedings only  by  a  levy  upon  the  property.  This  fact  must 
be  established  before  the  action  can  proceed  to  final  judg- 
ment.' Jurisdiction  in  such  a  case  is  complete,  therefore, 
when  the  property  has  been  attached,  and  cannot  be  ousted 
by  an  answer  of  a  garnishee  denying  knowledge  of  property 
belonging  to  the  defendant;^  and  no  time  being  prescribed  in 
which  service  by  publication  shall  be  made,  jurisdiction  can- 
not be  ousted  for  delay  therein.* 

A  non-resident  defendant  who  demurs  to  a  petition  brings 
himself  as  fully  under  the  jurisdiction  of  the  court  as  though 
served  with  a  summons.*  An  appearance  for  the  sole  purpose 
of  objecting  by  motion  to  the  mode  or  manner  in  which  it  is 
daimed  jurisdiction  has  been  acquired,^  or  for  the  purpose  of 
moving  a  discharge  of  the  attachment,  sued  out  upon  the 
ground  of  concealment,  so  that  service  cannot  be  made,*  is 
not  an  appearance  in  the  cause,  nor  a  waiver  of  any  defect  in 
acquiring  such  jurisdiction.  An  appearance,  however,  for  the 
purpose  of  contesting  the  merits  of  a  case,  whether  by  motion 
or  formal  pleading,  will  operate  as  a  waiver.*  !N'or  can  juris- 
diction be  acquired  on  the  ground  of  non-residence  of  the  de- 
fendant, where  the  petition  and  affidavit  fail  to  show  that  the 
cause  was  one  arising  upon  contract,  judgment  or  decree,^*  or 
where  death  has  been  caused  by  the  negligent  or  wrongful 
act  of  another;"  nor  can  it  be  acquired  by  an  amendment  of 

1  Myers   v.  Smith,  29  O.  &   120;  'Myen  ▼.  Smith,  20   O.  a  120; 

Bacher  ▼.  Shawhan,  41  O.  S.  271 ;  Eagan  v.  Lumsden,  2  Disn.  168L 

Eastman  ▼.  Wadleigh,  20  Am.  Repi  *  National  Bank  v.  Railway   Ca, 

605;    Vanta  ▼.  Wood,  82  la.  469;  auprcu 

King  y.  Vance,  46  Ind.  246 ;  Pennoyer  *  Bacher  ▼.  Shawhan,  41  Ol  S.  271. 

▼.    Ne£P,   95   U.  &  714;   Crumb  v.  •  Myers  ▼.  Smith,  29  O.  &  12a 

Treiber,  4  W.  Lb  R  616  (Cuyahoga,  7  Smith  ▼•  Hoover,  89  a  a  249. 

D.  C.\  cannot  be  regarded  as  stating  See  ante,  sea  119. 

the  correct  rula  It  was  formerly  con-  *Mawiecke  ▼•  Wolf,  8  W.  Ia  & 

sidered  under  the  Ohio  system  as  a  468  (Ham.  D.  G,  1876X 

proceeding  in  rem,    Cochran  v.  Lor-  *  Smith  v.  Hoover,  miprcu  See  ante, 

ing,  17  O.  425.  seoa  llS-19. 

s  National  Bank  v.  Railway  Oa,  21  i«  Pope  v.  Insurance  Cou,  24  O.  a  48L 

O.  a  231.  u  R  a,  sec.  5621. 
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the  petition  and  affidavit  without  the  issuance  of  an  attach- 
ment thereafter,^  bat  such  an  attachment  cannot  enlarge  the 
scope  of  the  proceeding.* 

The  basis  of  jurisdiction  against  a  non-resident  defendant 
being  the  attachment  of  the  property,  if  that  be  without 
legal  authority  the  proceedings  thereunder  will  be  void;  and 
an  attachment  which  has  been  issued  without  the  requisite 
affidavit  is  void,  and  seizure  of  property  of  a  non-resident 
debtor  thereunder,  upon  whom  service  of  summons  cannot  be 
made,  will  not  give  the  court  jurisdiction  over  the  defendant 
or  his  property,  so  as  to  authorize  service  by  publication  or 
an  attachment  in  the  action.'  A  mere  mistake,  however,  in 
the  notice  by  publication  will  not  vitiate  an  attachment  prop- 
erly issued  and  levied,  and  such  irregularity,  in  the  absence  of 
any  objection,  will  be  immaterial.* 

To  give  the  court  jurisdiction  over  personal  property  the 
officer  should  take  it  into  actual  possession,  and  if  that  is  not 
done  it  may  be  taken  in  execution  or  attachment  by  any 
other  creditor  as  if  no  previous  writ  had  been  issued.'  The 
jurisdiction  of  the  court  is  not  at  an  end  where  the  answer  of 
the  garnishee  shows  that  he  is  not  indebted  and  has  no  prop- 
erty of  the  defendant.'  It  has  been  held  that  where  there  is 
a  judgment  against  the  joint  property  of  three  persons,  and 
the  answer  of  the  garnishee  discloses  the  fact  that  there  is  an 
indebtedness  to  only  two  of  them,  the  proceedings  must  be 
dismissed  for  want  of  jurisdiction.^  Under  a  former  statute 
it  was  essential  that  there  be  an  indebtedness,  a  non-resident 
and  a  levy  upon  property  subject  to  the  proceeding  in  order 
to  give  the  court  jurisdiction ; '  and  though  a  judgment  ren- 
dered without  the  publication  of  notice  was  not  void,  it  could 
be  reversed  on  error.* 


1  Pope  y.  Insnranoe  Ca,  suprcu 

3  Putnam  y.  Loeb,  2  O.  Q  C.  110; 
Smead  v.  Chrisfield,  1  Handy,  578. 
See  ante,  eea  137. 

SEndell  ▼.  Leibrock,  88  O.  &  254; 
Eagan  ▼.  Lumsden,  2  Disn.  168. 

^Putnam  v,  Loeb^  2  O.  O.  Q  110. 

BRoot  V.  Railway  Co.,  45  O.  a  222. 

•Penn.  R  R  Ckx  y.  Peoples,  81  O. 
a  587;  Myers  v.  Smith.  29  O.  a  12a 


TFeidler  ▼.  Blow,  6  W.  L.  J.  405. 

8MitcheU  ▼.  Eyster,  7  O.  257; 
Parker  y.  Miller,  9  O.  lOa 

•Paine  v.  Mooreiand,  15  O.  485; 
45  Adl  Dea  48&  Judge  Thurman 
in  a  diasenting  opinion  in  Moore  v. 
Starks,  1  O.  S.  370,  said :  "  Our  attach- 
ment laws  require  notioe  of  the  issu- 
ing of  the  writ  to  be  given  by  ad- 
vertisement   Yet  the  want  of  such 
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Sec.  337.  Parties. —  A  party  against  whom  an  attaohment 
is  sought  must  himself  sustain  the  relation  of  debtor  to  the 
plaintiff  in  the  action,^  and  a  subsequent  attaching  creditor 
cannot  properly  be  made  a  party  on  the  ground  that  he  ao- 
quired  an  interest  in  the  property  attached,  and  if  so  made  a 
defendant  he  may,  be  dismissed  from  the  action.'  Kor  is  a 
party  who  holds  an  attachment  upon  the  lands  of  a  debtor 
which  have  been  seized  under  a  writ  of  attachment  a  proper 
party  to  the  action ;  *  nor  is  the  garnishee  considered  a  party 
to  the  proceedings.^ 

An  indebtedness  due  to  a  copartnership  cannot  be  garnished 
in  the  hands  of  a  debtor  to  pay  a  separate  debt  due  by  one 
of  the  partners ;  *  nor  a  debt  of  another  firm  of  which  a  mem- 
ber of  the  first  copartnership  is  also  a  member ;  *  but  the  in^ 
terest  of  a  partner  in  partnership  property  may  be  attached 
to  satisfy  his  individual  indebtedness,  although  the  rights  of 
the  individual  creditor  are  postponed  until  the  partnership 
creditors  are  satisfied ;  ^  and  where  one  of  the  partners  has 
absconded  and  the  other  is  disposing  of  the  partnership  ef- 
fects, the  process  may  issue  against  the  partnership  property ;  * 
and  so  one  partner  may  have  an  order  of  attachment,  in  an 
action  against  his  copartner  after  dissolution  of  the  partnership, 
to  recover  a  general  balance  upon  their  unsettled  accounts.* 

While  the  process  may  issue  against  individuals  who  are 
non-residents,  this  rule  cannot  be  extended  to  a  non-resident 
partnership,  as  the  statute  relating  to  suits  against  a  partner- 
ship by  its  firm  name  means  only  a  partnership  which  can  be 
served  with  process  at  its  place  of  business  within  the  state.^* 

Under  a  former  law  it  was  held  regular  to  bring  a  foreign 
attachment  against  the  administrators  of  a  deceased  debtor 


notioe  does  not  render  the  Judgment 
▼oid.  The  writ  and  levy  g^ve.  jurU- 
dioUon.  The  absence  of  notice  makes 
the  judgment  voidable.'*  See,  also^ 
Sheldon  v.  Newton,  8  O.  &  504. 

1  Gkiughan  ▼•  McDonald,  1  W.  I* 
aiS4 

'HarrisoQ  v.  King,  9  O.  a  888; 
Ward  V.  Howard,  13  O.  a  16a 

SEndeU  ▼.  Leibrock,  88  O.  a  851 


«Secor  ▼.  Witter,  80  a  a  818; 
Crumb  ▼.  Treiber,  4  W.  K  R  616L 

•  Myers  v.  Smith,  89  O.  a  19a 

•  Buchanan  v.  Mitchell,  8  W.  K  BL  a 
7  Stewart  t.  Hunter,  1  Handy,  88. 
>Sellew  ▼.   Chritfield,    1   Handy, 

86-8a 

•  Goble  ▼.  Howard,  18  O.  a  Wk 

M  Crumb  ▼.  Treiber,  4  W.  K  &  616 ; 
a  a,  8  Glev.  Bepi  867.  Bat  see  sea 
889,  note  a 
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in  a  case  where  such  administrators  would  have  been  the 
proper  parties  could  process  have  been  served  upon  them  per- 
sonally.* Where  property  of  a  non-resident  debtor  has  been 
attached,  his  wife  cannot  intervene  as  a  party  to  show  that 
the  property  attached  was  hers,  as  an  interest  in  the  attach- 
ment is  not  such  an  interest  in  the  action  as  would  enable  her 
to  intervene  as  a  party  and  make  a  defense  therein.' 

Sec.  238.  Some  general  rules  of  pleading. —  The  court  in 
passing  on  a  motion  to  discharge  an  attachment  on  the  ground 
that  the  aflSdavit  is  insufficient  will  also  look  into  the  petition 
and  exhibits,  and  if  the  affidavit  fills  all  of  the  requirements, 
a  petition  may  be  amended  without  prejudice  to  the  attach- 
ment;' but  after  service  it  is  not  proper  to  file  an  amended 
petition  setting  up  a  new  cause  of  action,  as  such  practice 
would  enable  a  party  to  keep  an  attachment  alive  by  adding 
new  causes  of  action  from  time  to  time,  thus  interfering  with 
substantial  rights  and  intervening  claims;^  nor  should  the 
process  be  amended  by  inserting  the  individual  names  of  a 
partnership  which  has  been  sued  as  a  partnership.* 

The  affidavit  and  order  of  attachment  constitute  no  part 
of  a  pleading;  nor  should  the  grounds  of  attachment  be  stated 
in  the  petition.  This  is  also  applicable  to  an  action  for  a  debt 
not  due  as  in  other  actions.*  Nor  can  the  petition  and  affida- 
vit be  amended  by  showing  that  the  cause  of  action  was  one 
arising  upon  contract  without  the  issuance  of  an  attachment 
after  amendment.^  Nor  is  it  proper  pleading  to  incorporate 
the  affidavit  in  the  petition,  though  an  omission  of  the  affi- 
davit may  be  cured  by  incorporating  into  the  petition  all  mat- 
ters which  should  have  been  in  the  affidavit.  But  where  the 
petition  does  not  show  that  the  claim  is  just,  nor  state  the 
amount  which  the  plaintiff  believes  he  ought  to  recover,  and 
is  upon  belief,  then  it  will  not  supply  the  omission.*  The  pe- 
tition in  a  case  where  an  attachment  is  had  may,  where  it 
demands  a  less  judgment,  be  amended.* 

1  Mitchell  T.  Eyster,  7  O.  26t  *  Harrison  ▼.  King,  9  a  a  88a 

SBoyer  ▼.  Ma^nisy  20  W.  K  &  7 Pope  ▼.  Insurance  Ck)^,  S4  O.  & 

47L  481. 

*Ck>nstable  t.  White,  1  Handy,  44  >  Endell  v.  Leibrock,  88  a  a  264 

«  Smead  ▼.  Chrisfield,  1  Handy,  57a  •Puckett  v.  Richardson  Drug  Ckx, 

•  DobeU  ▼.  Loaker,  1  Handy,  574  20  a  W.  Bepi  1127  (Tex.,  1892)l 
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Sec,  239.  Against  non-resident  debtors. —  The  first  ground 
for  an  attachment  prescribed  by  statute  ^  and  a  common  one 
in  all  states  is  when  a  defendant  debtor,  or  one  of  several  de- 
fendants, is  a  foreign  corporation  or  a  non-resident.  It  is  pro- 
vided, however,  that  an  attachment  shall  not  be  granted  apon 
this  ground  for  any  other  claim  than  a  debt  or  demand  arising 
upon  contract,  judgment  or  decree,  or  for  causing  death  by  a 
negligent  or  wrongful  act.  In  considering  the  decisions  under 
this  section  it  must  be  remembered  that  the  latter  clause  was 
added  by  the  revision  of  1880.*  The  manner  of  acquiring  juris- 
diction in  proceedings  upon  this  ground  has  been  pointed  out 
in  a  preceding  section.'  Absence  from  one's  home  for  a  year 
when  the  party  left  with  the  intention  to  return,  and  that  in- 
tention is  not  in  the  meantime  destroyed  by  some  act  signify- 
ing a  purpose  to  change  his  domicile,  does  not  defeat  his  right 
to  claim  his  former  residence  as  if  it  had  never  been  interrupted 
by  his  absence  and  will  not  furnish  ground  for  attachment;^ 
and  a  party  who  has  business  in  one  state  and  lives  in  another 
city  with  his  family  which  is  in  another  state  will  be  consid- 
ered a  non-resident  of  the  state  in  which  he  transacts  business, 
and  his  property  subject  to  attachment  under  this  ground;* 
but  an  order  of  attachment  cannot  issue  against  a  non-resi- 
dent garnishee  under  this  ground  even  though  the  garnishee 
appear  and  answer  to  the  merits  of  the  proceedings.*  An  at- 
tachment may  be  had,  however,  by  one  partner  against  his 
non-resident  copartner  after  dissolution  to  recover  a  balance 
due  upon  their  unsettled  partnership  accounts ;  ^  or  the  writ 
will  also  issue  against  a  non-resident  partnership  all  of  whose 
members  reside  outside  of  the  state,  but  which  is  formed  for 
the  purpose  of  doing  business  within  the  state.  Service  may 
be  made  in  such  case  by  leaving  a  copy  at  the  usual  place  of 
business  within  the  state.' 

A  corporation  is  a  twofold  organization,  and,  so  far  as  its 

1  Sec.  6521.  Mart  418;  Drake  on   Attachment^ 

<  Ante,  sec  235.  sec.  80. 

•  Ante,  sec.  236.  »  Barry  v.  Bockover,  6  Abb.  Pr.  874 

«Eagan  v.  Lumsden.  2  Disn.  175;  •Squair  v.  Shea,  26  O.  a  645. 

MerchaDts'  Bank  v.  Insurance  Cki.,  1  7Qoble  v.  Howard,  12  O.  S.  165. 

Disn.  469;  Smith  v.  Dalton,  1  Q  a  ^Byei-a  v.  Schlupe,  51  O.  a  — * 
a   B.   150;    Watson    ▼.   Pierpout,  7 
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relations  to  the  state  are  concerned,  is  both  foreign  and  domes- 
tic.^ So  a  railroad  company  incorporated  under  the  laws  of 
one  state  operating  its  lines  in  another  is  liable  to  service  of 
garnishment  in  the  latter  as  are  domestic  corporations;'  and 
where  rolling-stock  of  a  railroad  company  is  temporarily  in 
a  state  other  than  its  domicile  and  is  there  attached,  a  re- 
ceiver appointed  by  a  court  in  its  domicile  may,  by  virtue  of 
the  comity  existing  between  the  states,  bring  an  action  in  the 
latter  state  to  recover  the  possession  when  it  will  not  conflict 
with  the  rights  of  the  citizens  of  the  latter  state  nor  violate 
its  public  policy .• 

A  plaintiff  may,  as  soon  as  an  action  has  been  commenced  and 
an  order  of  attachment  obtained  against  a  foreign  corporation, 
proceed  to  make  service  by  publication,  and  cannot  be  post- 
poned in  obtaining  a  judgment,  in  a  case  where  the  attach- 
ment has  been  only  served  by  notices  to  garnishees  until  by 
further  answer  it  shall  appear  that  they,  or  some  of  them,  are 
indebted  to  the  defendant.^  A  foreign  insurance  company  may 
be  made  a  garnishee  by  serving  copies  of  the  orders  of  at- 
tachment and  notice  upon  a  managing  agent  of  the  company.^ 

An  attachment  may  be  levied  on  property  of  a  non-resident 
defendant  situated  in  a  county  other  than  the  one  where  the 
attachment  is  sued  out.  If  there  is  also  property  in  the  county 
where  the  action  is  brought,  a  valid  lien  will  be  obtained  on 
the  property  in  both  counties.*  While  a  citizen  must  be  sued 
in  the  state  of  his  residence  or  where  he  can  be  found,  as  to  a 
non-resident  one  county  of  the  state  is  the  same  as  another, 
and  it  is  purely  a  matter  of  domestic  regulation  as  to  when 
and  upon  what  process  property  found  within  a  state  shall  be 
applied  to  claims  of  a  creditor  of  a  non-resident  debtor.  An 
attachment  may  be  had  against  a  non-resident  stockholder  in 
a  domestic  corporation;^  or  by  one  partner  against  his  non- 
resident partner;'  or  by  a  surety  against  a  non-resident  prin- 

1  State  ▼.  Railway  Ca,  18  Md.  193;  <  Valletta  v.  Bank,  2  Handy,  1. 

Railroad  Ca  v.  Gallahue,  12  Gratt  *  Rock  v.  Raney,  15  W.  L.  R  88a 

655 ;  Sprague  v.  Railway  Ca,  5  R.  L  •  Piatt  &  W.  Refining  Ga  v.  Smitli, 

83a  21  W.  L.  R  122. 

>  Penn.  R.  R.  Ckx  ▼.  Peoples,  81 0.  a  ?  National  Bank  t.  Railway  Ca,  21 

(S87.  O.  a  221. 

•  Merchants'  Bank  v.  McLeod,  7  W,  «Goble  v.  Howard,  12  O.  a  165. 
LB.  807;  88  O.  a  174. 
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oipal  debtor;'  althoagh  each  sarety  cannot  in  his  own  be- 
half, npon  the  ground  that  fraudulent  representations  have 
been  made  to  him  by  his  principal,  sustain  such  an  action 
against  the  latter  on  the  ground  of  non-residence,  to  enforce 
payment  of  claims  either  due  or  not  due  in  the  hands  of  a 
third  party.'  A  garnishee,  however,  in  an  action  against  a 
foreign  firm  who  has  admitted  possession  of  money  belong- 
ing to  such  firm,  and  judgment  has  been  rendered  against  him, 
cannot  in  a  suit  for  such  money  defend  against  its  payment 
upon  the  ground  that  a  foreign  firm  cannot  be  sued  in  its  firm 
name.'  And  an  action  for  the  recovery  of  commissions  by  a 
real-estate  agent  under  a  contract  that  he  should  have  all 
over  and  above  a  certain  sum,  the  owner  refusing  to  accept 
an  offer  in  accordance  therewith,  is  a  demand  arising  upon 
contract  for  which  an  attachment  may  be  had  on  the  ground 
of  non-residence.* 

Sec.  240.  Against  absconding  debtors.— Property  of  a  per- 
son who  has  absconded  with  the  intent  to  defraud  his  credit- 
ors may  be  attached.*  ^*  To  abscond,  in  a  legal  sense,  is  to 
hide,  conceal  or  absent  one's  self  clandestinely,  with  the  intent 
to  avoid  legal  process."  *  An  intent  without  actual  abscond- 
ing will  not  of  course  be  suflScient.^  And  so  with  a  debtor  who 
has  no  intention  of  absconding,  but  who,  after  he  is  once  out 
of  the  jurisdiction,  remains  away  with  an  intent  to  defraud 
his  creditors.*  The  fact  that  one  member  of  a  firm  has  ab- 
sconded will  constitute  good  ground  of  attachment  against  the 
partnership  property.  So  where  one  partner  absconds  and 
the  other  disposes  of  a  portion  of  their  property,  it  will  be 
presumed  that  they  intended  to  so  delay  and  hinder  their  joint 

iBrannin  v.  Smith,  3  Disn.  480.  of  several  contractors  who  was  a  res- 

'  Brannin  v.  Smith,  supra,  iden  t  of  the  state  and  others  were  non- 

s  CritcheU  v.  Cook,  d  W.  Lb  Bl  97.  residents.    Taylor  ▼.  McDonald,  4  O. 

^  Under  a  former  statute  it  was  150. 

held  that  a  foreign  attachment  could  *R.  S.,  sec  SOdl. 

not  be  sustained  against  one  of  sev-  *  Bennett  v.  Avant»  8  fineed,  162 ; 

era]  joint  and  several    contractors  Field  v.  Andreon,  7  Md.  209 ;  Stouffer 

(Godwin  v.  Hurford,  4  a  188  —  Stat-  v.  Niple^  40  Md.  477. 

ute  of  1810),  and  under  a  later  one  ^  Eingsland  v.  Worsham,  16  Ma 

that  an  attachment  could  not  be  657. 

Rued  out  and  maintained  against  one  *  Haf  em  v.  Davis,  10  Wis.  601. 
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creditors  as  to  furnish  a  sufficient  ground  for  attachment.^  It 
is  held,  however,  in  New  York  that  where  one  of  two  part- 
ners has  been  guilty  of  fraudulent  acts  on  account  of  which  he 
absconded,  and  the  other  one  remains  in  the  state  carrying  on 
the  partnership  business,  and  has  not  been  guilty  of  any  actual 
misconduct,  an  attachment  can  be  had  only  against  the  prop- 
erty of  the  absconding  partner.'  To  constitute  an  absconding 
debtor  it  is  not  essential  that  he  go  out  of  the  state,  as  a  per- 
son who  shuts  himself  up  or  hides  away  from  his  creditors 
may  be  so  considered.'  An  affidavit  which  sets  forth  the  nature 
of  a  claim  upon  which  the  action  is  founded,  and  alleges 
"That  the  said has  absconded  with  the  intent  to  de- 
fraud his  creditors;  and  further,  that  the  said is 

about  to  dispose  of  his  property  with  the  intent  to  defraud  his 
creditors,"  is  sufficient.* 

Sec.  241.  Left  the  county  of  residence. —  Where  a  defend- 
ant has  left  the  county  of  his  residence  to  avoid  service  of 
summons  is  the  third  ground  of  attachment.* 

Sec.  243.  Concealment  of  defendant. —  The  fourth  ground 
for  an  attachment  is  where  a  defendant  conceals  himself  so 
that  a  summons  cannot  be  served  upon  him;*  and  when  the 
process  is  sued  out  upon  this  ground,  it  is  not  necessary  that 
a  summons  be  issued  and  returned  not  found  before  attach- 
ment can  be  had.''  False  information  given  by  a  debtor  as  to 
his  whereabouts  amounts  to  concealment ;  *  and  so  with  con- 
cealment for  even  a  short  period  of  time  with  the  intention 
to  avoid  and  defraud  creditors  so  as  to  make  some  disposition 
of  his  property.*  It  is  held,  also,  that  an  attachment  will 
issue  against  a  debtor  who  is  notoriously  residing  abroad 
whether  permanently  or  temporarily.** 

Sec,  243.  Debtor  removing  property.— Where  a  defendant 
is  about  to  remove  his  property  or  a  part  thereof  out  of  the 
jurisdiction  of  the  court  with  the  intent  to  defraud  his  credit 

1  Sellew  V.  Chrisfield,  1  Handy,  87.        f  Mawicke  ▼.  Wolf,  2  W.  L.  R  86 

«  Bogart  V.  Dart,  25  Hun,  895.  (Ham.  D.  G,  1877). 
» Ives  V.  Curtis,  2  Root,  133.  «  North  ▼.  McDonald,  1  Disn.  67. 

«  Gans  V.  Thompson,  11  O.  a  579.       •  Young  v.  Nelson,  25  IlL  665.    See 

*R  a,  sec.  5521.  Gerard  v.  Tompkins,  12  BarU  dTa 

•  R  S.,  sea  552L  >•  In  re  Thompson,  1  Wend.  4a 
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ore,  an  attachment  will  issue.*  It  is  essential  that  it  be  made 
to  appear  that  he  is  removing  his  property  with  fraudulent 
intent,  as  the  statute  requires  it.*  If,  however,  he  has  left 
sufficient  property  within  the  jurisdiction  to  satisfy  his  debts, 
there  can  be  no  ground,  but  the  property  removed  must  be 
•of  such  a  quality  as  to  materially  interfere  with  his  ability  to 
meet  his  debts  in  the  domestic  court.'  Under  a  similar  stat- 
ute, it  has  been  held  that  a  merchant  not  having  sufficient 
property  to  pay  his  debts,  who  invests  a  material  portion  of 
his  assets  in  goods  which  he  ships  out  of  the  state,  is  liable  to 
.attachment,  and  that  it  is  not  necessary  that  the  plaintiff 
should  show  that  such  removal  was  fraudulently  made.  That 
the  fact  of  the  shipment  of  goods  without  the  jurisdiction  of 
the  state  was  usual  and  customary  for  the  defendant,  who 
was  engaged  in  business,  will  not  constitute  a  defense.^ 

Sec.  244.  Converting  property  into  money. —  The  sixth 
ground  of  attachment  is  where  the  defendant  is  about  to  con- 
vert his  property  or  a  part  thereof  into  money  for  the  pur- 
pose of  placing  it  beyond  the  reach  of  his  creditors.*  An 
affidavit  charging  defendant  with  having  disposed  of  part  of 
his  property,  and  about  to  dispose  of  the  remainder  with 
intent  to  delay  and  defraud  his  creditors  is  sufficient  under 
this  provision,*  as  the  assignment  of  any  portion  of  his  prop- 
erty will  authorize  an  attachment  to  issued  The  affidavit 
should  show  either  that  the  property  has  been  disposed  of  or 
hat  the  debtor  is  about  to  dispose  of  it,  or  that  he  has  dis- 
posed of  part  or  is  about  to  dispose  of  part.' 

Sec.  245.  Concealing  property. — If  the  defendant  has  prop- 
erty or  rights  of  aotion  which  he  conceals  an  attachment  will 
issue.'  This  may  be  a  misrepresentation  of  facts  as  to  prop- 
erty m  well  as  concealment.*' 

1 R  S.,  sec.  6021.  •  Auerbach  ▼.  Hitchcock,  38  Minn. 

»  Hunter  v.  Soward,  15  Neb.  215.  7a 

'  Friedlander  v.  Pollock,  5  Cold.        "^  Johnson  v.  Laughlin,  7  Elan.  859; 

490 ;  White  v.  Wilson,  10  III  21.  Weiller  v.  Schreiber,  68  How.  Pr.  491 ; 

*  Mack  V.  McDaniel,  2  McCrary,  Taylor  v.  Myers,  34  Ma  81. 
19a  8  Johnson  v.  Buckel,  20  N.  Y.  56<Sc 

*R  &,  sea  5521 ;  Flannigan  ▼.  Don-       'R.  a,  sec.  5521. 
iUdson,  85  Ind.  617.  lo  Powell  v.  Matthews,  10  Ma  49; 

Anderson  v.  0*Reilly,  54  Bark  62a 
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Sec.  246.  Frandnlent  assignment. —  While  an  attachment 
may  be  had  under  the  statute  where  the  debtor  has  assigned, 
removed,  disposed  of,  or  is  about  to  dispose  of,  his  property 
or  a  part  thereof,  with  intent  to  defraud  his  creditors,^  yet,  as 
it  is  an  extraordinary  remedy,  a  creditor  must  bring  his  case 
within  the  letter  of  the  law  in  order  to  avail  himself  of  it. 
When  the  statute  provides  that  there  must  be  an  attempt  to 
defraud  creditors,  to  furnish  a  ground  for  an  attachment,  re- 
sort cannot  be  had  to  the  doctrines  of  equity  in  determining 
whether  or  not  there  is  fraud  in  a  given  case,  as  a  court  of 
equity  will  often  hold  acts  to  be  fraudulent  when  there  is  no 
intent,  and  such  a  rule  is  not  applicable  to  cases  of  attach- 
ment based  on  this  ground.  Constructive  fraud  is  not  suffi- 
cient ground  to  support  an  attachment,  and  an  actual  and 
intentional  fraud  must  be  shown,^  and  the  affidavit  must  state 
facts  sufficient  to  show  such  intent.  Facts  reasonably  au- 
thorizing belief  of  such  an  intent  are  insufficient;'  and  the 
burden  of  establishing  such  fraudulent  intent,  where  it  is 
controverted,  rests  upon  the  plaintiff,  and  it  cannot  be  done 
by  saying  that  the  debtor  was  insolvent,  or  that  he  was 
merely  trying  to  dispose  of  property,  without  showing  that 
he  had  another  object.^ 

A  person  engaged  in  business  who,  upon  finding  himself 
embarrassed  and  insolvent,  turns  his  business  into  a  corpora- 
tion, taking  shares  of  stock  therein,  under  the  honest  belief 
that  he  was  thereby  better  providing  for  his  creditors,  and 
with  that  intention,  cannot  be  considered  to  have  such  a 
fraudulent  intent  as  to  afford  ground  of  attachment;*  nor 
can  an  attachment  be  issued  against'  a  debtor  upon  the  ground 

1  Sec  5521.  would  be  essential  to  maintain  an  ac- 

s  Union  Boiling  Mill  Ca  t.  Pack-  tion  based  on  fraud.    Bank  v.  Mee- 

ard,  1  O.  C.  a  76 ;  Chamberlain  ▼•  ban,  20  N.  T.  a  766. 

Strong,  8  W.  L.  a.  2S1 ;  Shove  ▼.  >  Ely  ▼.  Hanks,  1  W.  K  M.  107. 

Farwell,  0   Bradw.  256 ;    Eaton    v.  *  Towle  ▼.  Lamphere,  18  III  App. 

Wells,  18  Mina  410 ;  Bowen  v.  Gil-  399. 

kelson,  7  la.  508 ;  Spencer  v.  Deagle,  *  Beitman  v.  McKenzie,  11  W.  Ll 

84  Ma '  455 ;  Hines  v.  Fagebank,  9  R  272  (Q  a  a  R,  1884);  Union  RoU- 

Mina  68 ;  Pittman  ▼.  Searcey»  8  la.  ^ng  Mill  Ca  v.  Packard,  18  W.  L.  R 

852;  Johnson  v.  Field,  62  Ind.  877.  ^1;  Union  Rolling  Mill  ▼.  Packard, 

There  must  be  as  much  evidence  as  >.  Q  Q  76. 


I  247.]  ATTAOHMKHT.  353 

that  he  has  conveyed  property  to  hinder  creditors,  where  he 
has  made  a  deed  therefor  upon  an  adequate  consideration 
which  has  been  recorded,  expecting  that  his  grantee  will  ac^ 
cept  the  same  and  pay  the  amount  of  such  consideration,  but 
which  he  fails  to  do,  as  without  the  grantee's  acceptance 
thereof,  there  is  no  conveyance ;  such  a  transaction  might 
support  an  attachment  upon  the  ground  that  the  debtor  was 
attempting  to  convey  his  property.*  But  it  has  been  held 
that  a  conveyance  made  without  consideration  by  a  debtor 
whose  solvency  is  doubtful,  to  his  wife,  without  any  actuitH 
intention  to  defraud  his  creditors,  will  not  sustain  an  attach*- 
ment,  even  though  it  might  justify  a  bill  to  set  the  same^ 
aside.'  Fraud  may,  however,  sometimes  be  presumed  where* 
a  party  largely  in  debt  transfers  property  without  any  con- 
sideration, or  gives  a  mortgage  without  consideration.' 

See.  247.  Debt  fraudulently  or  criminally  Incnrred. — 
Some  difficulty  has  been  experienced  in  construing  the  last 
ground,  viz. :  that  the  defendant  has  fraudulently  or  criminally^ 
contracted  the  debt  or  incurred  the  obligation  for  which  suit  i» 
about  to  be  brought.^  The  construction  placed  upon  the  pro- 
vision when  it  contained  only  the  ground  ''  fraudulently  con-^ 
traeted  the  debt  or  incurred  the  obligation"  was  that  the  debt 
or  obligation  must  be  one  arising  upon  contract,  and  that  recov- 
ery could  not  be  had  for  unliquidated  damages  not  thus  aris- 
ing.* The  decisions  under  the  later  statute*  have  settled  the: 
question,  holding  that  an  attachment  may  be  issued  in  an  ac- 
tion to  recover  damages  for  fraud  in  obtaining  goods  under 
a  contract  induced  by  false  representation.  The  fact  that  there 
has  been  a  levy  and  sale  thereunder  will  not  constitute  a 
waiver  of  the  fraud  and  performance  of  the  contract.^  And 
where  brokers  have  sold  certain  stock  for  another,  received 
the  money  and  converted  the  same  to  their  own  use,  they 
have  fraudulently  incurred  an  obligation.*    Where  a  person 

>  Pierce  v.  White,  22  W.  L.  R  9a  Ca,  1  Disn.  469  (1857),   See  Drake  od 

s  McFarlan  ▼.  HUls,  4  W.  L.  Bw  1064  Attachment*  sea  la 

(Ham.  Dl  ax  *>&   &  C.  (^50,  amended  FeU  16^ 

s  Curtioe  ▼.  Hoadly.  29  Kaa  566 ,  1865. 

Taylor  ▼.  Kuhuke,  26  Kan.  1821  ?  Dean  v.  Yatee,  22  a  a  88a 

«  Sec  5521.  8  Este  v.  Wilkshire,  44  O.  S.  686.  The 

*  Merchants*   Bank    ▼•   Inaurance  Hamilton  county,  Ohio^  district  oouri. 
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has  represented  that  he  owes  a  certain  sum  of  money,  whereas 
he  is  indebted  in  a  much  larger  sum,  such  representations 
cannot  furnish  a  ground  for  an  attachment  for  fraudulently 
incurring  a  debt,  where  it  does  not  appear  that  the  debtor 
knew  the  statement  to  be  false  or  knew  or  had  reason  to 
know  that  the  creditor  would  rely  on  it.^  Where  an  employee 
of  a  debtor,  who  has  information  that  the  latter  is  about  to 
make  an  assignment,  procures  certain  property  of  the  debtor 
to  be  taken  into  another  state,  and  there  attaches  it  upon 
the  ground  of  non-residence  of  the  defendant,  such  an  attach- 
ment will  be  deemed  fraudulently  procured,  and  set  aside 
upon  motion.*  Under  the  amended  statute,  with  the  words 
"or  criminally "  inserted,' in  cases  in  which  the  element  of 
criminality  is  presented,  the  term  "  obligation,"  as  used  in  the 
statute,  is  equivalent  to  liability;  and  hence  an  attachment 
will  lie  in  a  civil  action  to  recover  unliquidated  damages  for 
assault  and  battery,  upon  the  ground  that  the  debt  or  obliga- 
tion has  been  fraudulently  or  criminally  contracted.*  An  affi- 
davit setting  forth  that  the  action  was  brought  for  the  recov- 
ery of  damages  for  unlawfully  assaulting,  beating,  bruising 
and  shooting  plaintiff  sufficiently  shows  that  the  defendant 
**  criminally  incurred  the  obligation,"  within  the  meaning  of 

held  that  where  a  commission  mer-  without  assuming  to  determine  what 

chant  sells  goods  intrusted  to  his  care,  rules  held  in  cases  of  this  kind  in 

and  appropriates  the  proceeds  arising  which  the  element  of  criminality  is 

therefrom,  and  refuses  to  account  wanting,  held  that  where  this  ele- 

for  the  same,  an  attachment  can-  ment  is  present  the  term  "obliga- 

not  issue  in  an  action  for  the  recov-  tion "  was  the  same  as  ''  liability," 

ery  of  the  amount  upon  the  ground  and  that  there  were  many  cases  in 

that  the  debt  was  fraudulently  in-  which  criminality  may  be  present 

curred    Devinney  v.  Smith,  1  W.  L  without  any  fraud,   as  in  larceny, 

B.  481.  arson,  libel,  injury  to  the  person,  and 

^  BuUock  Y.  Mitchell,  16  W.  L.  R  the  like,  and  that  unless  the  act  as 

354  (G.  S.  C,  1886).  amended  was  held  applicable  to  such 

2  Kizer  v.  Greorge,  19  W.  L  R  257.  cases  it  would  otherwise  be  mean- 

'Sb  &  CL  550,  amended  Feb.  16,  ingless.    See  Drake  on  Attachment, 

1865.  sec.  10 ;  Kirk  v.  Whitaker,  22  O.  & 

♦  Sturdevant  V.  Tuttle,  22  O.  a  111.  115.    The  word    •*  criminally  "  was 

The  question  was  raised  in  this  case  inserted  after   the   word    '*  f raudu- 

that  the  terms  ''debt"  and  " obliga-  lently."    Creasser  v.  Young,  81  O.  S. 

tion  **  were  restricted  to  cases  orig-  67. 
inating  in  contract*  and  the  courti 
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the  statute.^  The  terms  "fraudulently"  and  "orirainally** 
are  not  synonymous,  but  separate  and  distinct  grounds  of  at- 
tachment.* A  construction  has  been  placed  upon  this  proviso 
ion  that  one  who  purchases  goods  without  any  intention  to 
pay  fraudulently  contracts  the  debt.' 

See.  248.  Attachment  before  debt  due. —  A  creditor  may 
bring  an  action  upon  his  claim  before  it  is  due  and  have  an 
attachment  against  the  property  of  his  debtor  when  the  latter 
has  either  sold,  conveyed  or  otherwise  disposed  of  his  prop- 
erty with  the  intent  to  cheat  or  defraud  his  creditors,  or  to 
hinder  or  delay  them  in  the  collection  of  their  debts ;  or  that 
he  is  about  to  make  a  sale,  conveyance  or  disposition  of  his 
property  with  such  fraudulent  intent;  or  that  he  is  about  to 
remove  his  property  or  a  material  portion  with  the  intent  to 
cheat  or  defraud,  hinder  or  delay  his  creditors.^  Before  the 
action  is  brought  or  the  attachment  granted  the  creditor 
must  make  an  affidavit  showing  the  nature  and  amount  of  his 
claim,  that  it  is  just,  when  it  will  become  due,  and  show  the 
existence  of  any  of  the  grounds  just  enumerated.*  The  rules 
applicable  to  the  affidavit  to  be  made  in  this  case  are  the  same 
as  where  the  debt  is  past  due.*  The  court  in  granting  the 
order  of  attachment  must  specify  the  amount  for  which  it  is 
allowed,^  and  it  shall  not  be  issued  until  an  undertaking  has 
been  given  by  the  plaintiff  as  required  in  cases  where  the 
debt  is  past  due.*  Judgment,  however,  cannot  be  rendered 
upon  a  claim  before  it  becomes  due,  but  the  proceedings  in  an 
attachment  may  be  conducted  without  delay,*  and  are  the 
same  as  in  cases  of  attachment  where  the  debt  is  past  due. 
The  statutes  relating  to  attachment  before  debt  due  embrace 
claims  against  indorsers  of  bills  of  exchange  and  promissory 
notes  which  may  be  held  by  a  holder  of  such  notes.  The 
contract  of  an  indorser  of  a  bill  or  note  extends  to  the  fulJ 
amount  for  which  it  is  drawn,  and  if  the  conditions  are  broken 

*  Creaaser  ▼.  Young,  81  O.  a  57.  »  BlackweU  ▼.  Fry,  49  Mo.  App,  63S. 

3  Brownell  t.  Heating  Ca,  18  W.  L.  <  Sec.  6564. 

H.  85 ;  Sturdevant  v.  Tuttle,  22  O.  a  *  Sea  5565. 

114;  Kirk  v.  Whittaker,  22  O.  a  115 ;  ^See  sec.  249,  potL 

Creasser  v.  Young,  81  O.  a  57.    See  '  gee  5567. 

■ec  249  as  to  requirements  of  affida-  *  8ec&  5523,  5568L 

vit  upon  this  ground.  *  Sec  5560. 
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the  claim  is  then  due  as  to  all  past;^  and  so  an  obligation  to 
deliver  goods  on  and  after  a  certain  day  in  payment  for  cer- 
tain other  goods  constitutes  a  claim  for  which  an  action  may 
be  brought  and  an  order  of  attachment  obtained  before  the 
claim  becomes  due.* 

Under  these  provisions,  in  order  to  justify  an  attachment, 
fraudulent  intent  to  injure  the  creditor  must  actually  exist ; 
it  is  not  suflScient  that  the  actual  or  even  necessary  conse- 
quences of  the  sale  are  to  hinder  or  delay  creditors;'  and 
where  proceedings  have  been  discharged  under  this  section,  it 
is  a  matter  of  discretion  whether  the  action  shall  be  dismissed 
or  allowed  to  proceed  after  the  debt  becomes  due.^ 

Sec.  249.  Requisites  of  afBdavit.—  The  affidavit  is  of  the 
greatest  importance  in  the  proceeding,  as  all  subsequent 
steps  may  hinge  on  its  validity;  and  a  writ  without  the  requi- 
site affidavit  may  be  void.*  A  slight  mistake,  however,  in 
stating  the  amount  of  the  claim  which  may  be  clearly  appar- 
ent will  not  be  fatal.*  The  affidavit  may  be  made  by  the 
plaintiff,  his  agent  or  attorney,^  and  it  is  not  necessary  that 
an  agent  or  attorney  so  describe  himself,  as  that  may  be  shown 
•by  the  testimony ;  *  nor  is  it  essential  that  it  should  show  why 
it  was  not  made  by  the  plaintiff  himself,  or  that  the  facts 
stated  therein  were  within  the  personal  knowledge  of  the 
affiant.*  It  has  been  held,  however,  that  an  agent  must  state 
affirmatively  his  personal  knowledge  of  the  truth  of  the  mat- 
ter.i* 

There  are  certain  requirements  of  the  statute  as  to  what 
the  affidavit  shall  contain  which  may  be  omitted  without  af- 

1  Smead   ▼.  Chrisfield,  1    Handy,       7  R  a,  seca  5522-^80 ;  BiU wiUer 

443.  ▼.  Marks,  16  N.  Y.  Supp.  641 ;  Shel- 

«  Ward  V.  Howard,  12  O.  a  15a  don  v.  Kibett,  100  N.  C.  408 ;  Givena 

•  Hydenheimer  v.  Osborne,  1  Disn.  ▼,  Oanns,  18  N.  Y.  Supp.  608. 

S51.  «  Winchester  v.  Pierson,  8  W.  L.  J. 

*  Ramsey  v.  Overraker,  1  Disn.  669.    181 ;  SutliflP  v.  Bank,  1  W.  K  M.  214 
»  Endell  ▼.  Leibrock,  88  O.  a  254 ;        •  White  v.  Stanley,  29  O.  a  42a 

Waples  on  Attachments,  p.  77;  Naples  lo  Phelps  v.  Wetherby,  4  W.  L.  G. 

▼.  Tunis,  53  Am.  Dec.  779;  Miller  v.  404;  Jewett  v.  Howe,  8  Watts,  147. 

Brinkerhoffer,  47  Am.  Dec.  242  (N.  The  affidavit   may  be  amended  to 

Y.);  Murphy  v.  Montandom,  2  Idaho,  show  that  it  is  made  by  an  agent  or 

1048;  29  Pac.  Rep.  851.  attorney.    Tracy  ▼•  Gunn,  98  Kan. 

^Rainwater,  eta  Ca  r.  O^Neil,  82  60a 
Tex.  887. 
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footing  its  validity  as  to  creditors  and  parchasers;  and  these 
irregularities  and  omissions  are  considered  waived  unless  ad« 
vantage  is  taken  of  them  by  the  debtor,  but  are  not  available 
to  other  creditors.^  Strictly  speaking,  the  affidavit  required 
in  attachment  proceedings  constitutes  no  part  of  the  plead- 
ings in  the  case,  and  it  is  not  considered  good  practice  to  in- 
corporate the  same  in  the  petition ;  but  in  some  cases  it  is 
held  that  such  a  rule  may  be  adopted  when  the  statement  in  4 
the  petition  is  full  and  complete,  and  all  the  requisites  of  an 
independent  affidavit,  including  the  absolute  verification,  are 
incorporated  therein ;  *  and  this  is  applicable  alike  to  an  ac- 
tion or  debt  not  due.'  It  is  held,  however,  that  the  affidavit 
may  be  enlarged  by  incorporating  the  allegations  of  the  peti- 
tion therein  by  reference;  as,  for  example,  ^^that  the  nature 
of  the  claim,  as  set  forth  in  the  petition,  reference  to  which 
is  hereby  made,  and  the  averment  thereof  adopted  and  made 
a  part  of  this  affidavit,"  or,  ^'  that  the  defendant  fraudulently 
incurred  the  obligation  for  which  the  suit  is  about  to  be 
brought  under  the  circumstances  and  in  the  manner  set  forth 
in  the  petition ; "  ^  that  when  the  petition  states  all  essential 
facts  and  is  sworn  to  positively,  it  is  sufficient.  But  unless 
it  is  specially  referred  to,  and  sworn  to  positively  for  the 
purpose  of  attachment,  it  will  not  answer.* 

The  practice  adopted  in  injunction  proceedings  of  stating  the 
facts  fully  in  the  petition  and  then  to  swear  positively  to  their 
truth  in  the  affidavit  thereto,  with  the  additional  statement 
that  the  affidavit  is  also  made  for  the  purpose  of  securing  an 
injunction,  has  never  been  followed  in  attachment  proceed- 
ings, although  it  has  been  intimated  that  there  is  as  good  rea- 
son for  adopting  such  a  course  with  respect  to  the  latter  as  to 
the  former.' 

^Root  V.  Railway  Ca,  45   O.   S.  not  be  considered  to  aid  it  in  any 

223-a  way.    Squair  v.  Shea,  1  W.  I^  R  W ; 

>  Endell  ▼.  Leibrock,  88  O.  a  254.  affirmed,  26  0.  a  64& 

s  Harrison  v.  King,  8  0.  &  888.    It  «Stifel  v.  Bank,  16  W.  L  Bw  898 

is  said  by  Judge  Yaple  that  it  is  the  (C.  a  Q  R,  1866,  Force,  J.) ;  MiUer  ▼. 

settled  rule  in  Ohio  that  the  suffi-  Chandler,  29  La.  Ann.  88;  Scott  ▼. 

ciency  or  insufficiency  of  the  affida-  Donegey,  17  B.  Mon.  821. 

rit  or  attachment  must  be  determined  *  Harrison  v.  King,  9  O.  a  894-5. 

by  the  facts  stated  in  it  alone,  and  *  Ketchem  v.  Phillips,  1  Ciev.  Bepi 

that  the  allegations  or  pleadings  oan^  9 ;  Hughes  ▼.  Insurance  Ca,  1  CLer, 
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While  the  better  practice  is  to  set  forth  the  facts  and  cir* 
cumstances  of  the  case  in  the  affidavit,  not  merely  stating  the 
words  of  the  statute,  yet  this  rule  has  not  always  been  fol- 
lowed. The  court  may,  if  it  deems  proper,  act  upon  an  affi- 
davit which  states  the  grounds  for  an  attachment  substantially 
in  the  language  of  the  statute,  upon  the  theory  that  it  i& 
a  mere  matter  of  form  of  practice,  not  affecting  substantial 
rights  of  parties ;  ^  nor  is  it  indispensable  that  the  words  of 
the  statute  be  followed,  if  the  affidavit  contains  language  fully 
equivalent  or  clearly  showing  the  grounds  specified  or  in- 
tended. So  an  affidavit  stating  that  the  action  is  brought  to 
recover  damages  for  unlawfully  assaulting,  beating,  bruising 
and  shooting  sufficiently  shows  that  the  obligation  was  crim- 
inally incurred.'  So  will  an  affidavit  be  sufficient  which  con- 
tains a  statement  of  facts  that  will  upon  a  reasonable  construc- 
tion justify  a  belief  in  its  truth.'  Where  the  debt  is  past  due 
the  affidavit  must  show  the  nature  of  the  plaintiff's  claim,  that 
it  is  just,  the  amount  which  he  believes  the  plaintiff  ought  ta 
recover  and  the  existence  of  any  one  of  the  grounds  enumer- 
ated; *  if  for  a  debt  before  due,  it  must  also  show  the  nature 
and  amount  of  the  claim,  that  it  is  just,  when  it  will  become 
due,  together  with  the  existence  of  one  of  the  enumerated 
grounds.*  The  affidavit  should  not  state  the  plaintiff's  mere 
belief,  as  that  the  defendant  has  absconded  with  the  intent  to 
defraud  his  creditors,  but  should  set  forth  the  facts  justifying 
such  belief,'  and  the  fraudulent  intent  must  be  proved.'  So 
an  affidavit  which  states  several  grounds  in  a  disjunctive  or 
alternative  manner  is  not  a  compliance  with  the  rule  that  the 
facts  must  be  positively  sworn  to,  and  hence  not  sufficient, 
but  must  allege  the  facts  in  a  positive  manner;  and  one  which 
states  the  grounds  alternatively  is  fatally  defective,  and  the 
attachment  may  be  discharged  for  that  reason.'    So  an  allega- 


Rep.  135 ;   Brainard  v.  Rittberger,  3 
Clev.  Rep.  151 

1  Harrison  v.  King,  0  O.  a  894; 
Qaons  ▼.  ThompeoD,  11  O.  S.  679; 
CoastOD  ▼.  Page,  9  O.  S.  897. 

2  Creasser  v.  Young,  81  O.  a  57. 
•Emmett  v.  Yeigh,  13  O.  a  835. 

See  form  of  affidavit  in  this  casOi 
«  R  a,  sec.  5522. 


*Ra,  sees.  5264-65. 

•Dunlevy  v.  Schartz,  17  O.  a  640; 
Garner  ▼.  White,  28  O.  a  192. 

7  Burru88  ▼.  Trant»  88  Va.  980 ;  14 
a  E.  Rep.  845. 

^  Schatzman  v.  Stump,  7  W.  Lb  B. 
884  (Ham.  C.  P.,  1880);  Rogers  y. 
Ellis,  1  Handy,  48;  Drake  on  Attach- 
ment, sea  101»  and  cases  cited. 
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tioD  in  an  affidavit  that  a  defendant  fraudulently  or  criminally 
contracted  a  debt,  being  disjunctive,  is  insufficient,  as  the  words 
'*  fraudulently  and  criminally ''  are  separate  grounds.'  An  alle- 
gation of  an  account  due  the  plaintiff,  what  it  is  for,  when  it  is 
justly  due,  that  recovery  ought  to  be  had  therefor,  and  that 
the  defendant  is  a  non-resident,  is  sufficient  to  show  the  nature 
of  the  plaintiff's  claim;'  or  that  there  is  property  or  debts  of 
a  non-resident  defendant  which  may  be  appropriated  to  the 
payment  of  the  plaintiff's  claim  is  sufficient  to  justify  the 
plaintiff  to  proceed  at  once  and  make  service  by  publication 
as  soon  as  the  action  has  been  commenced.*  An  affidavit  has 
been  held  good  which  contains  all  the  requirements  of  the 
statute,  stating  positively  the  amount  due,  but  not  the  amount 
which  the  plaintiff  believes  he  ought  to  recover.*  A  plaintiff 
cannot  without  leave  of  court  amend  an  affidavit  in  order  that 
the  existence  of  fraud  in  fact  may  be  shown  so  as  to  validate 
the  proceedings,^  but  such  an  amendment  may  be  made  on 
leave  of  court,  and  it  is  not  necessary  that  a  new  levy  be 
made  thereafter;*  but  a  new  cause  of  action  existing  at  the 
time  of  the  commencement  of  the  action  cannot  be  brought 
in  by  amendment.^ 
Sec.  250.  General  form  of  affidavit.— 

[Cqpti^on,'] 

A.  "fe.,  the  plaintiff  herein  [avy  the  agent  or  attorney  of  the 
plaintiff  herein],  makes  oath  that  he  has  commenced  an  action 

against  the  said ,  defendant*  [describe  the  nature  of 

the  action^  as:  upon  a  promissory  note  made  by  said  defend- 
ant for dollars,  etc.;  or  a/ny  other  action\  ai)d  the  said  af- 
fiant,   ,  also  makes  oath  that  the  said  claim  is  just, 

and  that  the  said  plaintiff  ought,  as  he  the  deponent  believes, 

to   recover   thereon  dollars.      He  also   makes  oath  that 

said  defendant  [here  state  the  existence  of  any  of  the  following 
grounds    in   the    language  of  the   statute,  or   giving  facts   and 

ciroumstances^  is  a  non-resident  of county,  Ohio,  is  about 

to  convert  his  property  and  credits  or  a  part  thereof  into 
money  for  the    purpose  of  placing    it   beyond   the   reach  of 

iRogera  y.  Ellis,   1    Handy,    48;  •Maxwell  on  Code  Pldg.,  pi  685; 

Creasser  ▼.  YouDg,  81  O.S.67;  Bates  Struthers  y.  McDowell,  5  Neb.  491; 

on  Pleading,  285.  Wadsworth  y.  Cheweney,  18  Iowa, 

2  Constable  v.  White,  1  Handy,  44  678. 

»Vallette  v.  Bank,  2  Handy,  1.  'Brookmire  y.  Rosa,  84  Neb.  227  j 

*  Sleet  V.  Williams,  21  O.  a  82.  61  N.  W.  Rep.  840  (1892^ 

•Garner  y.  White,  28  O.  S.  192L 
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his  creditors;  has  absconded  with  intent  to  defraud  his  cred- 
itors; so  concealed  himself  that  a  summons  cannot  be  served 
upon  him ;  is  about  to  remove  his  property,  or  a  part  thereof, 
out  of  the  county  with  intent  to  defraud  his  creditors;  has 
property  or  rights  of  action  which  he  conceals ;  has  assigned, 
removed  or  disposed  of,  or  is  about  to  assign,  remove  or  dis- 

Eose  of,  his  property,  or  a  part  thereof,  with  intent  to  defraud 
is  creditors;  iraudulently  or  criminally  contracted  the  debt. 
[If  gcMmishment  desiredy  add:  And  said  affiant  further  makes 
oath  and  says  that  he  has  good  reason  to  and  does  verily  be- 
lieve that J  of  and  within  said  county  of  ,  has 

property  of  the  said  defendant  in  his  possession  liable  to 
be  attached  in  this  action,  to  wit :  [description  of  property.'] 

And  said  affiant  states  that  the  facts  set  forth  in  the  foregoing 

affidavit  are  true.  A.  B. 

[Jurat.'] 

Note. — The  facts  stated  in  the  affidavit  should  be  sworn  to  positively 
and  not  upon  belief.  If  it  is  desired  to  procure  an  attachment  against 
more  than  one  person,  and  there  exist  different  grounds  for  attaching 
the  property  of  the  defendants,  there  should  be  separate  affidavits  pre- 
l>ared  for  each  defendant. 

Sec.  251.  Form  of  affidavit  stating  circumstances  and 

a  particular  ground. — 

[Contmtte  from  *  m  seo.  SSO.]    To  recover  the  sum  of 

dollars,  criminally  contracted  to  the  said  plaintiff  by 

said  defendant,  as  damages  for  divers  assaults  and  bat- 
teries committed  upon  the  person  of  the  said ,  plaint- 
iff, in  the  manner,  and  form  as  charged  in  her  petition ;  and 

the  said  affiant, ,  says  that  the  claim  is  just,  and  that 

there  is  now  justly  due  to  the  said ,  as  damages 

which  she  has  sustained  by  reason  of  said  assaults  and  batter- 
ies, from  said  defendant,  the  said  sum  of dollars,  which 

she  ought  to  have  and  recover  from  said  defendant.  Affiant 
further  says  that  the  said  defendant  is  a  non-resident  of  the 
state  of  Ohio  and  that  he  criminally  incurred  the  obligation 
for  which  this  suit  has  been  brought. 

Note.— McDowell  v.  Nims,  15  W.  I*  R  359.  See  form  in  Constable  t. 
"White,  1  Haudy,  45. 

Affidavit  by  next  friend. — 

[Caption.'] 

The  said ,  being  first  duly  sworn,  deposes  and  says 

that  she  has  commenced  an  action  in  said  court,  as  next  friend 

for ,  an  infant,  against  the  said ,  defendant, 

etc. 

Note. — This  has  been  held  a  sufficient  declaration  of  agency.  McDowell 
V.  Nims,  15  W.  L.  a  359. 
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Sec.  252.  Undertaking^  when  required. —  When  a  writ 
of  attachment  is  sued  out  on  the  groand  that  the  defendant 
is  a  non-resident  of  the  state,  it  is  unnecessary  for  the  plaint- 
iff to  gi^e  an  nndertaking;  in  all  other  cases,  however,  the 
writ  shall  not  be  issued  without  an  undertaking  as  required 
by  statute.^  Where  an  attaching  creditor  files  the  proper 
afSdavit  entitling  him  to  an  attachment,  his  failure  to  file  the 
statutory  undertaking  for  the  indemnity  of  the  defendant 
does  not  render  the  attachment  absolutely  void,  but  it  is  a 
mere  irregularity,  of  which  the  defendant  in  attachment  alone 
can  take  advantage.'  And  so  the  omission  of  the  name  of 
thesurety  in  the  body  of  the  instrument  does  not  affect  the 
validity  thereof  or  the  obligation  of  the  surety.*  This  rule  has 
been  extended  to  an  obligor  in  an  undertaking  for  a  second 
trial.^  A  defendant  may  upon  reasonable  notice  to  the  plaint- 
iff move  to  require  the  latter  to  give  additional  security.  If 
the  court  deem  the  bond  insufficient,  it  may  vacate  the  at- 
tachment  and  order  a  restitution  of  the  property.* 

The  following  will  answer  as  a  form  of  undertaking:*    . 

We  bind  ourselves  to  the  defendants, , 

and ,  that  the  plaintiff, ,  shall  pay  to  the 

said  defendants  the  damages,  not  exceeding  $ ,  which  they 

may  sustain  by  reason  of  the  attachment  in  this  action,  if  the 
order  therefor  be  wrongfully  obtained. 

Witness  our  hands  and  seals  this dav  of ,  18 — . 

Seal,' 
Seal.' 
Seal.' 


Sec.  253.  Order  of  attachment  —  Issue^  return  and  exe- 
catlon. —  The  order  of  attachment  is  directed  and  delivered 
to  the  sheriff,^  requiring  him  to  attach  such  property  as  is 
provided  may  be  reached  belonging  to  the  defendant  within 
the  county  which  is  not  exempt  by  law;  the  process  may, 
however,  be  issued  to  the  sheriffs  of  different  counties,  and 
several  may,  at  the  option  of  the  plaintiff,  be  issued  at  the 
same  time  or  in  succession.*  The  writ,  if  sued  out  at  the  com- 
mencement of  the  action,  shall  be  returned  at  the  same  time 

IB.  a,  Beo.  6628L  ^R  a,  sec.  5561. 

'OTarrell  ▼.  Stockman,  19  O.  a       «From  Alexander  v.  Jacoby, 

fm,  o.  a  S5a 

s  McLain  v.  Simington,  87  O.  a  484       ^  R  a.  sec.  5534 
^  Partridge  v.  Jones,  88  O.  a  375.  •  R  a,  sec.  55afiw 
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the  summons  in  the  case  is  required  to  be  returned.^  When 
there  are  several  orders  of  attachment  against  the  same  de- 
fendant they  shall  be  executed  in  the  order  in  which  they  are 
received  by  the  officer  and  in  the  manner  prescribed  by  the 
statute.*  When  several  orders  of  attachment  are  issued  in 
different  counties  and  at  the  same  time  or  in  succession,  a 
city  is  to  be  considered  in  such  cases  as  a  county.  And 
when  evidences  of  indebtedness  are  taken  on  a  writ  sent  to 
another  county,  a  receiver  in  such  county  may  take  posses- 
sion  thereof  and  proceed  to  collect  them  as  in  any  other  case.^ 
Issuing  a  general  execution  may  not  be  considered  as  a  waiver 
or  abandonment  of  the  priority  acquired  by  the  attachment^ 
though  the  proceeds  of  such  sale  should  be  distributed  accord- 
ing to  such  priority.*  The  officer  is  required  to  go  to  the 
place  where  the  property  is  and  declare  in  the  presence  of  twa 
freeholders  that  he  attaches  the  property.^  In  order  to  make 
an  effectual  attachment  of  personal  property  it  must  be  taken 
into  the  custody  of  the  officer.  It  need  not  in  all  cases  be 
actual,  but  must  in  every  case  be  such  custody  as  the  nature 
of  the  subject  attached  will  admit.'  The  sheriff  is  entitled  to 
the  exclusive  possession  of  partnership  property,  where  he  has 
attaohed  the  interest  of  an  individual  partner  therein,  until  he 
sells  that  interest.^  A  levy  not  made  in  the  presence  of  two 
freeholders  is  binding  upon  third  parties,  but  may  be  set  aside 
by  the  defendant ;  but  it  is  well  performed  if  the  declaration 
of  levy  is  made  in  the  presence  of  persons  casually  present,' 
An  official  return  made  by  a  sworn  officer  in  reference  to 
facts  which  it  is  his  duty  to  state  in  it  is,  as  between  the  par- 
ties and  privies  to  the  suit,  as  well  as  others  whose  rights  are 
necessarily  dependent  upon  it,  conclusive  as  to  the  facts 
therein  stated  until  vacated  or  set  aside  by  due  course  of  law.^ 

IR  a,  sea  5526.  y.  Smith,  18  O.   &  79;   Murphy  v. 

SR  a,  sees.  5527,  552a  Swadener,  83  O.  a  85. 

s  FineU  v.  Burt,  2  Handy,  204  "*  Stewart  v.  Hunter,  1  Handy,  22- 

*  Liebman  ▼.  Ashbacker,  86  O.  a  84  As  to  seizure  of  partner's  share,  see 

*  R  a,  sec.  652a  Nixon  v.  Nash,  12  O.  a  647 ;  Place  v. 
» Root  V.  Railroad  Co.,  46  0.  S.  227;  Sweetzer,    16    O.    142;    Sutcliffe    v. 

1   Wade  on  Attachment,  sec.   129 ;  Dohrman,  18  O.  181 ;  Story  on  Part, 

Drake   on    Attachment,    sea    292a;  sees.  268, 264. 

Waples  on  Attachment,  p.  175 ;  Free*  *  Outcalt  ▼.  Burnett,  1  Handy,  404 

man  on  Execution,  sec.  262 ;  Minor  »  Phillips  y.  Elwell,  14  O.  a  248, 244^ 
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See.  254.  What  may  be  attached. —  It  is  provided  by  stat- 
ute that  lands,  tenements,  goods,  chattels,  stocks,  or  interests 
in  stocks,  rights,  credits,  money,  and  the  effects  of  a  defendant 
in  his  county  not  exempt  by  law,  may  be  attached  and  applied 
to  the  payment  of  the  claim  of  the  attachment  creditor.^ 
And  where  a  debtor  has  sold  his  real  estate,  the  purchaser 
who  still  owes  the  purchase-money  thereon  may  be  served  as  a 
garnishee  and  required  to  hold  such  money  subject  to  the 
orders  of  the  court.  He  may,  however,  pay  the  money  into 
court  and  have  the  real  estate  released,  the  court  holding  the 
same  in  lieu  thereof.'  An  attachment  sued  out  against  an  un- 
divided part  of  real  estate  held  by  an  heir  under  a  devise 
cannot  be  available  by  a  purchaser  who  has  acquired  title 
thereto  under  a  sale  by  the  executor  of  the  estate  of  the  an- 
cestor of  such  heir.'  Courts  have  held  that  a  steamboat,^  the 
interest  of  a  mortgagor  in  chattel  property  of  which  he  is  in 
possession  after  conditions  broken,^  an  equitable  interest  in 
real  estate,*  and  notes  secured  by  mortgage,^  may  be  attached. 
And  when  judgment  is  rendered  for  the  plaintiff  in  an  action 
in  which  a  party  owing  notes  secured  by  mortgage  is  made  a 
garnishee,  the  notes  and  mortgages  are  in  legal  effect  assigned 
to  the  plaintiff  in  attachment  so  far  as  may  be  necessary  to 
satisfy  his  judgment,  and  he  may  maintain  an  action  to  fore- 
close the  mortgage.*  An  indebtedness  due  a  copartnership 
cannot  be  garnished  in  the  hands  of  a  debtor  to  pay  the  debt 
of  one  of  the  partners,*  although  the  interest  of  a  partner  in  a 
partnership  generally  may  be  attached  to  pay  his  individual 
liability;  and  the  sheriff  may  have  the  exclusive  possession  of 
the  property  until  he  sells  the  interest  attached,  subject  to  the 
right  of  the  copartner  to  give  bond  to  regain  possession."  The 
interest  of  a  stockholder  in  a  private  corporation  represented 

and  cases  cited.    As  to  effect  of  ir-  457  ;  Hoot  v.  DaviSi  51  U.  8.  29;  31 

regularities,  see  Mitchell  v.  Eyster,  7  W.  L.  B.  148. 

O.  257.  •  Northern  Bank  ▼.  Nash,  1  Handy, 

1 R  a,  sea  6524.  156. 

s  Core  y.  Oil  Land  Ckx,  40  O.  &  esa  ^  Alsdorf  v.  Reed,  46  O.  a  S5a 

'  Smyth  V.  Anderson,  81  O.  a  144.  >  Alsdorf  v.  Reed,  supra;  Seoor  v. 

4  Secrist  v.  Insurance  Ca,  19  O.  a  Witter,  89  O.  a  216;  Edwards  t.  £d- 

416u  wards,  24  0.  a  411. 

•  Carty  t.  Fenstemakor,  14  O.  a  *  Myers  ▼.  Smitli,  29  O.  a  120. 

!•  Stewart  ▼.  Hunter,  1  Handy,  tt. 
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by  certificates  of  shares  registered  in  his  name  may  be  reached 
by  garnishee  process  served  upon  the  corporation ;  and  if  the 
owner  thereof  has  pledged  such  certificates  as  security  for  a 
debt,  with  power  to  sell  and  transfer  the  same,  an  attaching 
creditor,  apon  default  of  payment  of  his  debt,  may  reach  the 
surplus  after  the  payment  of  the  debt  due  the  pledgee.^  Money 
due  an  heir  from  an  administrator  cannot  be  garnished  until 
after  an  order  of  distribution  has  been  made,  as  there  is  no 
indebtedness  before  the  making  of  such  order;'  nor  can  an 
amount  due  on  a  promissory  note,  which  has  been  transferred 
by  indorsement,  be  garnished  in  the  hands  of  the  maker, 
whether  he  has  had  notice  of  the  transfer  or  not,  as  a  debt  due 
to  the  original  holder.' 

While  there  is  no  provision  for  a  sale  of  indebtedness  taken 
under  an  order  of  attachment,  the  code  provides  that  the 
same  may  be  delivered  to  a  receiver  who  may  be  appointed 
to  collect  and  settle  the  same  so  that  the  proceeds  may  be  ap- 
plied to  the  payment  of  the  judgment.* 

A  subject  which  has  been  attended  with  more  difficulty 
is  the  attachment  of  property  in  the  hands  of  public  o£5- 
cers  or  which  is  in  the  custody  of  the  law.  At  common  law 
public  o£5cers,  such  as  sheriffs,  clerks,  receivers,  etc.,  were 
not  liable  to  garnishment,"  and  it  was  also  held  in  Ohio  that 
money  in  the  hands  of  public  ofScers  could  not  be  garnished 
because  contrary  to  public  policy.  But  by  statute  •  the  pro- 
cess may  be  served  on  a  sheriff,  coroner,  clerk,  constable,  mas- 
ter commissioner,  marshal  of  a  municipal  corporation,  or  other 
officers,  having  in  their  possession  any  money,  claim  or  any 
other  property  of  the  defendant  in  the  attachment  proceed- 
ings, or  in  which  he  has  an  interest,  which  will  bind  the 
money  in  their  hands  from  the  time  of  such  service.  This 
statute  has  been  held  broad  enough  to  reach  money  in  the 
bands  of  guardians  and  administrators.^    To  attach  property 

iNortoD  ▼.  Norton,  48  O.  S.  509;  ^FiDnel  ▼.  Burt»  S  Handy,  20&  See 

Haldeman  ▼.  Railroad  Ca,  2  Handy,  sea  262,  poat 

101 ;  National  Bank  ▼.  Railway  Ca,  *  Drake  on  Attaohment  sea  SOS 

21  O.  a  22L  et  seq. 

s  BenUey  ▼.  Streathers,  6  W.  L.  B.  •  R  S.,  sec.  6581. 

28a  7  Arbaugh  ▼.  Myers,  0  W.  L.  R  84 

s  Knisely  ▼.  Evans,  84  O.  &  15a  (C  P.). 
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held  by  an  ofScer  under  a  legal  process  he  must  be  proceeded 
against  as  a  garnishee,  and  it  is  not  suf9cient  that  he  be  merely 
notified  by  the  officer  holding  the  writ  of  attachment  that  he 
holds  the  same  and  by  virtue  of  it  attached  the  property.^ 
Nor  can  personal  property  held  on  attachment  by  one  officer 
be  levied  upon  and  seized  under  the  writs  in  the  hands  of 
other  officers.  If  the  writ  is  not  placed  in  his  hands  he  must 
be  proceeded  against  as  a  garnishee ;  *  and  this  rule  is  not 
changed  by  the  assent  of  the  officer  holding  the  property  to 
the  subsequent  so-called  levy.* 

Exemption  laws  apply  as  well  to  property  levied  upon  by 
attachment  as  by  execution,  and  the  debtor  is  not  prevented 
from  making  his  selection  ^  even  after  an  order  has  been  made 
for  the  sale  of  attached  property.*  The  earnings  of  a  debtor 
for  thjree  months  next  proceeding  a  levy  of  attachment,  or  the 
issuance  of  an  order  for  the  collection  of  a  debt,  where  the 
same  were  necessary  for  the  support  of  his  family,  are  exempt 
and  cannot  he  attached.* 

Sec.  255.  Delirery  of  property  to  party  foand  in  posses- 
sion— Bedeliverybond. — If  the  owner  or  party  in  possession 
desires  to  retain  the  property  attached,  "he  may  do  so  by  giv- 
ing the  undertaking  required  by  statute,^  to  be  kept  by  him 
until  the  termination  of  the  action.  The  execution  of  the  re- 
delivery bond  will  not  operate  as  a  bar  to  an  action  on  the 
attachment  bond  proper.*  The  bond  should  be  based  upon 
the  interest  of  the  defendant  m  the  property  appraised,*  but 
it  is  not  invalid  even  though  the  property  be  not  appraised, 
and  is  approved  by  the  sheriff  instead  of  by  the  court.'*  If 
the  defendant  so  desires,  he  may  furnish  a  redelivery  bond, 
for  a  whole  or  for  a  part  of  the  property  attached.^^  The 
theory  upon  which  the  bond  is  given  is,  that  the  defendant 
will  perform  the  judgment  of  the  court,  and  does  not  have 
special  reference  to  payment  or  delivery  to  the  plaintiff  in  the 

1  Lock  y.  BuUer,  19  O.  S.  587.  •Snooks  ▼.  Sneteer,  35  a  &  516; 

>  Lock  ▼.  Butler,  19  O.  a  587.  Baer  y.  OtUx  84  O.  a  It 

s  Bailey  v.  Childs,  46  O.  a  557  (R.  ^R  a,  sea  5539. 

a,  sea  5585X  *  Alexander  ▼.  Jaco|;»}r,  38  O.  a  86a 

«R  a,  sea  6441.  •  Stewart  v.  Hunter,  1  Handy,  23. 

•  aoee  V.  St  Clair,  88  O.  a  530.  ^*  Sheldon  ▼.  SbarplesB,  1  W.  U  IL 

See,  also,  Chilcote  v.  ConV-^,  86  O.  a  42. 
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action,^  but  it  is  to  enable  him  to  supersede  all  proceedings 
under  the  attaohment  by  giving  security  to  perform  any  judg- 
ment that  may  be  rendered  against  him  in  the  action,'  and  is 
intended  also  to  take  the  place  of  the  attachment  proceeding 
and  of  the  property  seized  by  virtue  of  the  writ,  the  sureties 
thereon  being  bound  to  the  same  extent  as  the  property  of 
the  debtor  would  have  been  bound  had  no  undertaking  been 
given.*  It  is  not  invalidated  even  though  the  name  of  the 
surety  be  omitted  in  the  body  thereof.^  The  execution  of  the 
redelivery  bond,  however,  will  not  operate  to  estop  the  de- 
fendant from  moving  to  discharge  the  attachment.*  Forms 
of  bonds  are  always  found  with  the  proper  officials,  so  that  it 
seems  useless  to  insert  them  here. 

See.  366«  Proceedings  against  a  garnishee. —  It  is  provided 
that  when  the  plaintiflf  believes  that  any  person,  partnership  or 
corporation  has  property  belonging  or  due  the  defendant, 
upon  making  the  proper  affidavit  to  that  effect  •  he  may  have 
such  person,  partnership  or  corporation  served  as  a  garnishee 
with  a  copy  of  the  order  of  attachment,  requiring  him  to  ap- 
pear as  provided  by  statute  and  answer  under  oath  as  to 
what  property  may  be  in  his  possession  or  under  his  control, 
disclosing  the  amount  owing  by  him  to  the  defendant,  whether 
due  or  not;  and,  if  a  corporation,  any  stock  therein  held  by  or 
for  the  benefit  of  the  debtor.'  Garnishment  is  regarded  by 
some  authorities  as  a  suit  and  the  summons  therein  as  process.* 
Where  the  officer  cannot  take  possession  of  the  property  in  the 
hands  of  the  garnishee,  it  is  necessary  that  two  services  be 
made,  viz. :  one  to  bring  in  the  garnishee,  that  is,  the  written 
notice  requiring  him  to  appear  in  court  and  answer,  and  the 
other  to  bring  the  property  before  the  court,  which  is  the 


1  King  V.  Snow,  2  Disn.  7a 

«  Myers  v.  Smith,  29  O.  S.  120. 
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order  of  attachment.*  It  being  necessary,  therefore,  that  a 
copy  of  the  order  be  served  apon  the  garnishee  to  bind  the 
property  in  his  hands,  he  cannot  waive  service  thereof  because 
there  is  nothing  attached  in  his  hands  unless  the  service  is 
properly  made.*  If  the  garnishee  does  not  reside  in  the 
county  in  which  the  order  of  attachment  is  issued,  the  process 
may  be  served  by  the  proper  oflBcer  of  the  county  in  which 
he  resides,  or  may  be  personally  served.'  If  the  garnishee  re- 1 
sides  out  of  the  state  and  is  personally  served  he  must  answer 
before  the  clerk  of  the  county  where  served,  or  where  action 
is  pending.^ 

Any  property  rights  or  credits  found  in  the  hands  of  a  gar- 
nishee belonging  to  the  defendant  in  attachment  are  bound 
from  the  time  of  service  of  the  order,  and  in  case  of  a  public 
ofiBcer  it  will  be  a  sufficient  cause  for  not  paying  the  money 
over  to  the  plaintiff.^  If  a  corporation  be  the  attaching  cred- 
itor,  it  may  by  process  upon  itself  reach  the  interest  of  a 
stockholder  in  the  property  of  the  corporation  represented  by 
the  certificates  of  shares  which  he  holds,  as  an  attaching 
creditor  may  reach  money  or  credits  in  his  own  hands  by 
garnishee  process  as  well  as  any  other  creditor.*  If  property 
be  found  in  the  possession  of  the  garnishee  belonging  to  the 
defendant,  or  if  it  appear  that  he  is  in  debt  to  the  defendant, 
the  court  may  order  the  delivery  of  the  same,  or  the  payment 
of  the  moaey  into  court,  or  allow  him  to  retain  the  amount 
upon  the  execution  of  an  undertaking  to  the  plaintiff  to  the 
effect  that  the  property  shall  be  forthcoming  or  the  money 
paid,  as  the  court  may  direct.'  The  garnishee  may,  however, 
pay  the  money  owing  the  defendant  to  the  officer  holding  the 
order,  and  shall  be  discharged  for  any  money  so  paid;*  and 
he  may  also  be  discharged  if  judgment  be  rendered  against 
the  defendant,  or  if  the  garnishee  deliver  up  all  property  and 
credits  of  the  defendant  in  his  possession  or  pay  all  of  the 

1 R  a,  Bea  5530 ;   Epstein  v.  Sa-  »  Norton  ▼.  Norton,  48  O.  a  509 ; 

lorgne,  6  Mo.  App.  8;  Moaher  v.  Bar-  Lyman  v.  Wood,  43  \t  118;  Coble 

telow,  6  Ma  50a  v.  Noniemaker,  78  Pa.  Si  601 ;  Drake 
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Mich.  400 ;  Raymond   ▼.  Rockland  v.  Clyde,  12  R  L  198 ;  Crosby  ▼.  Har- 
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money  doe  from  him;*  or,  when  the  undertaking  has  been 
given  by  the  defendant,  as  it  is  provided  he  may  do,  and  the 
garnishee  appears  and  answers,  he  may  on  application  of  the 
defendant  be  discharged.'  But  the  defendant  cannot  ask  such 
discharge  because  the  answer  fails  to  show  any  property  in 
the  hands  of  the  garnishee,  as  the  plaintiff  is  not  precluded  by 
such  an  answer ;  and  when  the  garnishee  either  fails  to  answer,, 
or  the  disclosure  is  not  satisfactory  to  him,  or  if  he  fail  to  com- 
ply with  the  order  of  the  court  to  pay  the  money  or  deliver 
the  property,  or  to  give  an  undertaking,  he  may  be  proceeded 
against  by  several  actions  on  that  ground,  and  judgment  may 
be  had  in  favor  of  the  plaintiff  for  whatever  property  or 
credits  may  be  found  in  his  hands  belonging  to  the  defendant.* 
The  garnishee  may  also  be  proceeded  against  as  for  contempt 
when  he  fails  to  appear  and  answer/  If  he  answers  that  he 
owes  the  defendant  nothing,  but  that  the  defendant  had  in  his 
possession  a  note  which  had  been  transferred  to  another  party 
before  service  of  process,  the  plaintiff,  if  he  disputes  that 
fact,  cannot  move  to  make  the  third  party  who  holds  the  note 
A  party  to  the  action,  but  must  pursue  the  remedy  provided 
against  the  garnishee  for  an  unsatisfactory  answer;*  and  the 
right  of  action  against  a  garnishee  passes  by  an  assignment 
of  the  judgment  obtained  against  the  defendant  in  attach- 
ment, and  an  action  may  be  brought  thereon  by  the  assignee 
in  his  own  name ;  •  but  a  garnishee  is  not  liable  to  an  action 
under  the  code  for  failing  to  answer  where  no  jurisdiction  has 
been  acquired  against  the  defendant  in  attachment;^  nor  can 
judgment  be  rendered  against  him  before  judgment  has  been 
obtained  against  the  defendant.'  An  action  brought  to  en- 
force a  liability  against  a  partnership  under  the  provisions  oi 

» R  a,  sec.  5553.  •  Vallette  v.  Bank,  2  Handy,  1.    It 

2  Myers  v.  Smith,  29  O.  S.  120.  has  been  held  chat  an  entry  of  a 

'  R  Sw,  sea  5551 ;  Myers  v.  Smith,  judgment  by  a  justice  of  the  peace 

^upra;  18  O.  S.  184 ;  24  O.  Sw  481 ;  26  against  a  garnishee  upon  his  answer 

O.  Sw  645 ;  2  CL  S.  C  R  66.  confessing  his  indebtedness   before 

*  R  S.,  sec.  6549.  judgment  against  the  defendant  is 

'Sensheimerv.  HutteDbauer,2CX  S.  regarded  as  a  mere  clerical  error, 

JL  R  56.  and   not   cause    for   reversing   the 

( Whitman  ▼.  Keith,  18  O.  S.  184  judgment    against  such    judgment 

7  Pope  ▼•  Insurance  Ca,  24  O.  S.  debtor.    Harper  ▼.  Richards^  12  O.  & 

48L  219. 
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the  statute  may  be  either  in  the  name  of  the  firm  or  in  the 
names  of  the  persons  who  compose  it,  at  the  option  of  the 
plaintiff.* 

Sec.  257.  Serrlce  apon  garnishee  and  his  liability.—  If 
the  garnishee  be  a  person,  a  copy  of  the  order  and  notice 
should  be  served  on  him  personally  or  left  at  his  usual  place  ' 
of  residence ;  if  a  partnership,  it  should  be  left  at  its  usual 
place  of  business  within  the  county ; '  if  a  corporation,  with 
the  president  or  other  principal  officer,  or  the  secretary, 
cashier  or  managing  agent  thereof;  if  a  railroad  company, 
service  may  be  made  upon  any  regular  ticket  or  freight  agent 
in  the  county  where  the  railroad  company  is  located.'  A 
foreign  insurance  company  may  be  bound  by  service  upon  its 
managing  agent/  But  where  two  companies  are  attempted 
to  be  made  garnishee,  one  of  which  is  located  where  the  suit 
is  brought  and  the  other  in  another  county,  both  being  do- 
mestic companies,  the  order  must  be  issued  to  the  counties 
in  which  each  is  located ;  •  and  a  railroad  company  incorpo- 
rated in  one  state,  doing  business  in  another,  under  the  pro* 
visions  of  the  code  is  liable  to  process  of  garnishment  in  the 
latter  state  in  the  same  manner  as  are  domestic  corporations.^ 

Where  service  by  publication  is  not  completed  until  eight 
months  after  a  summons  has  been  returned  not  served,  it 
does  not  invalidate  the  proceedings,  as  no  time  is  fixed  by  the 
statute  within  which  service  by  publication  must  be  made.^ 
A  foreign  dissolved  corporation  may  be  served  with  prooesa 
by  publication  the  same  as  if  it  were  not  dissolved.* 

An  order  of  attachment  binds  the  property  from  the  time 
of  service,  and  the  garnishee  stands  liable  to  the  plaintiff  in 
attachment  for  the  amount  of  money  and  credits  in  his  hands^ 
dne  the  defendant  from  the  time  of  such  service.  When  tha 
property  attached  is  in  the  hands  of  a  consignee,  his  lien  • 
thereon  is  not  affected  thereby.*  And  so  money  or  any 
claim  garnished  in  the  hands  of  an  officer  binds  the  same 

1  Whitman  t.  Keith,  18  0.  S.  184,  •  Penn.  R  R  Co.  v.  Peoples,  81  O.  a 

14a  687. 

»  Whitman  v.  Keith,  18  O.  a  134.  'Bacher  v.  Shawhan,  41  O.  a  271. 

t  R  a,  sea  6554.  8  Vallette  ▼.  Baok,  2  Haody,  h 

«Rocke  V.  Ranej,  15  W.  L.  R  88a  »  R  a,  sees.  5530-658a 
*  Conahan  v.  Cuilln,  2  Diso.  h 
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from  the  time  of  service  of  process  of  garnishment,*  although 
money  received  by  a  sheriff  on  execution  cannot  be  attached 
in  his  hands.' 

In  attaching  property  held  under  legal  process  it  is  not 
sufficient  that  he  be  merely  notified  by  an  officer  holding  the 
writ  that  he  holds  the  same  and  by  virtue  thereof  attaches 
the  property.'  The  levy  of  an  attachment  made  without  pro- 
cess of  garnishment,  in  the  same  manner  as  in  execution,  has 
no  greater  force  than  a  simple  levy  of  execution.*  Where 
service  of  garnishment  process  has  been  made  upon  a  bank 
which  has  given  a  certificate  of  deposit  for  a  certain  amount 
of  money  but  mailed  the  same  just  prior  to  the  service  of  such 
process,  it  will  not  be  bound  by  such  service,  as  the  certificate 
passed  completely  out  of  the  hands  of  the  bank  when  it  was 
mailed  to  the  owner.' 

The  rights  of  a  mortgagee  of  personal  property  who  pur- 
chases a  claim  secured  by  a  prior  attachment  lien  thereon  ac- 
quires an  equitable  lien  as  against  an  attachment  levied  subse- 
quently to  the  mortgage.  A  garnishee  is  still  liable  to  pay 
the  interest  on  his  indebtedness  to  the  defendant,  even  after 
service  of  garnishment  process  upon  him,  and  before  the  pro- 
ceedings are  concluded.  If  there  are  circumstances  varying 
this  rule,  they  may,  like  any  other  defense,  be  shown.' 

If  any  question  either  of  law  or  fact  is  raised  as  to  the 
liability  of  a  garnishee  upon  his  answer,  it  cannot  be  disposed 
of  on  a  summary  motion,  but  the  plaintiff  must  pursue  his 
;remedy  against  the  garnishee  as  for  an  unsatisfactory  answer.' 

Sec.  258.  Answer  of  garnishee. — The  garnishee  is  re- 
quired to  make  his  answer  before  the  clerk  of  the  court  in  the 
county  in  which  he  resides,  or,  if  outside  of  the  state,  before 
the  clerk  of  the  county  in  which  he  was  served.'  The  clerk 
is  required  to  transmit  the  same  to  the  county  where  the  suit 
is  pending  in  the  same  manner  as  depositions  are  forwarded. 

IR  a,  sec.  5531.  Mackay  ▼.  Hodgsoo,  0  Pa  St  468; 

2DawBon  v.  Holcomb,  1    0-   275  Norris  v.  Hall,  18  Me.  882;  Ga  Ins. 

(1824X  Ca  ▼.  Oliver,  1  Qa  88 ;  Prescott  ▼. 

'Lock  ▼.  Butler,  19  O.  S.  587.  Parker,   4    Mass.    170;    Stevens   v. 

«  Sh.orten  v.  Drake,  88  0.  S.  76.  Qwathney,  9  Mo.  686. 

9  Howes  V.  Hartness,  11  O.  S.  4^9.  ?  Martin  v.  Gayle,  2  Disn.  80. 

•Candee  y.  Webster,  9  O.  &  452;  *R.  a,  sec.  558a 
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The  garnishee  must  answer  under  oath  all  questions  put  to 
him  Goncerning  property  in  his  possession,  or  money  or  cred- 
its due  the  defendant,  and,  if  a  corporation,  any  stock  therein 
held  by  or  for  the  benefit  of  the  defendant  at  or  after  the 
service  of  notice.^  It  is  not  essential  that  technical  rules  of 
pleading  be  followed,  or  that  the  nature  and  character  of  his 
defense  to  the  judgment  be  set  forth  at  length,  but  he  is  re- 
quired to  disclose  every  fact  within  his  knowledge  which  may 
show  that  he  ought  not  to  be  charged.  If  he  is  in  doubt  as  to 
bis  liability  the  simple  fact  should  be  stated;  if  he  has  no 
property  belonging  to  the  defendant,  he  should  so  state.  A 
garnishee  may,  however,  set  up  such  defenses  as  he  may  have 
in  order  to  protect  himself,  as  where  the  property  sought  to 
be  recovered  has  been  attached  by  process  issued  by  a  court 
in  another  state;'  or  that  a  former  garnishment  has  been  is- 
sued and  levied  thereon;'  or  that  the  plaintiff's  judgment  has 
been  satisfied;^  or  where  the  action  is  brought  by  a  foreign 
partnership  in  its  firm  name  when  it  should  be  in  their  in- 
dividual names  as  in  other  cases.'  He  cannot,  however,  set 
up  a  right  in  the  defendant  to  hold  the  money  in  his  hands 
under  the  exemption  laws,'  or  that  he  was  absent  from  home 
at  the  time  of  the  service,  and  that  his  agent,  without  any 
knowledge  of  the  service  of  the  process,  paid  the  money  over 
to  the  defendant  before  he  bad  any  knowledge  of  the  pro- 
ceedings.^ If  the  answer  is  not  satisfactory  to  the  plaintiff 
he  may  prosecute  an  independent  action  against  the  garnishee 
upon  that  ground;'  or  a  special  examination  may  be  had  by 
a  commissioner  appointed  for  that  purpose.' 

In  some  states  the  answer  of  the  garnishee  is  regarded  as 
conclusive,  while  in  others  it  is  considered  merely  prima  fcune 
and  may  be  controverted ;  ^'  but  the  practice  m  Ohio  seems  to 
be  that  plaintiff,  when  the  garnishee  answers  and  denies  that 
he  has  any  money  in  his  hands  belonging  to  the  defendant, 

1 R  a,  Bee  6547.  Clark  y.  Averill  76  Am.  Dea   181 ; 

)R  ft  O.  R  R  V.  Maj,  35  O.  &  847.  Staniels  ▼.  Raymond,  4  Cush.  814 

s  Critchdl  v.  Ck>ok,  3  W.  L.  R  07.  7  CodIoj  t.  Chilcote,  mpra. 

«  Gleason  ▼.  Gage»  3  Allen,  410.  •  Myers  v.  Smith,  20  a  R  130 ;  Ala- 

•Critchell  y.  Cook,  3  W.  L.  R  97.  dorf  v.  Beed,  45  O.  &  65a 

•  Conley  y.  Chilcofee,  35  O.  R  830.  *  Whitman  y.  Keith,  18  a  R  184. 

Contra,  MuH  y.  Jones,  83  Kan.  112;  i*  Drake  on  Attach.,  sec.  651. 
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or  when  the  answer  is  unsatisfactory  for  any  reason,  should 
bring  an  independent  action  against  the  garnishee,  as  the  de» 
fendant  would  be  entitled  to  if  he  had  been  compelled  to  sua 
the  debtor.* 
Sec.  259.  Form  of  answer  of  garnishee. — 

[Caption  and  formal  averments.'] 

E.  P.,  garnishee,  says :  That  he  denies  that  he  has  now,  or 
that  he  had  at  the  time  he  was  served  with  process  herein,  or 
at  any  time  since  then,  any  property  of  any  description  in  his 
possession  or  under  his  control  belonging  to  said  defendant, 
or  that  he  was  then,  or  at  any  time  since  then,  indebted  to 
said  defendant,  or  has  or  had  then,  or  at  any  time  since  then, 
the  control  or  agency  of  any  property,  moneys,  credits  or 
effects  of  said  defendant. 

Wherefore  this  respondent  asks  that  he  be  dismissed  from 
this  action. 

Sec.  260.  Answer  of  garnishee  bank. — 

[Capi4/)n,'\ 

That  the  business  hours  of  their  bank  are  from o'clock 

A.  M.  until o'clock  P.  M.;  that  process  and  notice  of  the 

attachment  was  not  served  on  either  of  the  partners  until 

after o'clock  on  the  evening  of ;  was  then  served 

upon  them  at  their  dwelling-house.    That  during  the  forenoon 

of  the  same  day  the  said  bank  had  collected  for  F.  C.  M. . 

dollars,  for  which,  by  his  request,  they  issued  a  certificate  in 
the  following  terms:  [copy  of  certificate']]  that  this  certifi- 
cate, at  the  request  of  said  F.  C.  M.,  was  duly  mailed  by 
the  said  bank,  at  C,  on  the  day  of  its  date,  during  business 

hours,  in  an  envelope  directed  to  F.  0.  M.,  at  ,  in  the 

state  of ,  where  he  then  resided,  and  so  passed  out  of 

their  control.     That  the  0.  mail  for at  that  time  closed 

at  o'clock  P.  M.,  and  that  by  the  usual  course  of  the 

mail  said  certificate  was  received  at ,  the  home  of  the  said 

F.  C.  M.,  on  the  morning  of  the day  of ,  18 — .    That 

on  the  morning  of  the day  of ,  18 — ^  they  received 

said  certificate  from  the  Peninsular  Bank,  located  at ,  for 

payment;  and  that  when  so  presented  for  payment  it  hadi 
oeen,  and  was,  properly  indorsed  to  said  bank,  and  as  they 
believe  in  the  usual  course  of  business,  in  good  faith,  and  for 
good  consideration ;  and  that  said  bank  was  and  is  the  abso- 
lute owner  and  holder  of  the  same;  and  that  the  respondents 
are  legally  liable  to  pay  the  amount  thereof  to  said  bank  ac- 
cording to  its  tenor.  They  deny  having  in  their  possession 
or  within  their  control  any  money,  choses  in  action  or  prop- 
erty of  F.  C.  M.,  and  that  the  plaintiff  is  not  entitled  to 

1  Straub  v.  Mull  &  Fanger,  5  W.  L.  K  i41  (Ham.  D.  0, 1880). 
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subject  the  amount  for  which  said  certificate  was  issued  to 
process  of  attachment,  and  ask  that  the  same  be  dismissed  as 
to  this  respondent,  and  for  costs. 

Sec.  361.  Seyeral  attachments  npon  the  same  property. 

Different  attachments  may  be  made  by  the  same  otBcer  upon 
the  same  property,  and  in  such  cases  only  one  inventory  need 
be  made;^  but  personal  property  held  under  an  attachment 
hy  one  officer  cannot  be  levied  upon  under  a  writ  in  the  hands 
of  another  officer,  even  with  the  consent  of  the  latter.'  When 
a  subsequent  attachment  is  made  on  real  property  under  sub- 
sequent orders,  it  should  be  made  as  in  other  cases;'  and  if 
the  process  be  against  personal  property  it  shall  be  attached 
as  in  the  hands  of  the  officer,  and  subject  to  any  previous  at- 
tachment, and  if  the  property  is  in  the  hands  of  a  garnishee 
which  has  been  attached  before,  a  copy  of  the  order  shall  be 
left  with  him  as  m  other  cases>  When  several  attachments 
are  executed  on  the  same  property,  or  the  same  person  is 
made  a  garnishee  by  several  parties,  the  court  may,  on  motion 
of  any  one  of  the  plaintiffs,  order  a  reference  to  ascertain  and 
report  the  amounts  and  priorities  of  the  several  attachments.* 
A  subsequent  attaching  creditor  cannot  properly  be  made  a 
l>arty  on  the  ground  of  an  interest  acquired  by  the  levy,  yet 
he  may  come  in  by  motion  and  be  heard  as  to  any  question 
of  priority  of  liens,  in  the  satisfaction  of  their  respective  judg- 
ments, and  in  the  distribution  of  the  fund  in  the  hands  of  the 
officer.*  A  suit  may  be  maintained  by  an  attaching  creditor 
of  personal  property  which  is  in  the  hands  of  a  sheriff  for  the 
V)urpose  of  removing  clouds  upon  it  by  mortgage  or  otherwise 
which  will  affect  its  sale,  but  the  same  cannot  be  prosecuted 
before  the  liability  of  the  defendant  in  the  attachment  pro- 
ceedings has  been  determined  by  judgment.' 

Sec.  26a.  Receiver  for  property  attached.— A  receiver  may 
J>e  appointed  by  the  court  either, in  vacation  or  during  term 

1 R.  a,  sec.  5585 ;  Bailey  v.  ChildH«  «  Harrison   v.  King,  9  O.  &  888 ; 

\i\  O.  a  557.  Ward  v.  Howard,  12  O.  a  158 ;  Putr 

2  Bailey  T.Childs,«upra.  man  v.  Loeb,  3  O.   G.   C.  110-114. 

>  R.  a,  sec.  5528.  See,  also,  Leibman  t.  Ashbacher,  86 

*  R.  a,  sees.  5580-5586.     As  to  offi-  O.  a  94 ;  Norton  v.  Norton,  48  O.  S. 

.cer's  return  in  such  cases,  see  sec  509. 

"ilST.  ^Voss  V.  Murray,  39  W.  L  R  88, 

&&  a,  seo.  5559.  ft  a,  50  O.  a  19 ;  Sherman  v.  Fitch. 
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time  to  take  charge  of  the  property  attached  upon  good  cause 
being  shown ;  and  the  receiver  shall  give  a  bond  as  is  provided 
in  other  cases.^  It  shall  be  the  duty  of  the  receiver  to  take 
possession  of  all  notes  and  other  evidences  of  debt  which  have 
been  seized  by  the  sheriff  or  other  officer  as  the  property  of 
the  defendant  in  attachment  and  proceed  to  settle  and  collect 
the  same,  and  to  commence  and  maintain  actions  in  his  own 
name  for  that  purpose ;  but  in  such  actions  no  right  of  defense 
shall  be  impaired  dr  affected.'  Such  receiver  may  also  take 
possession  of  evidences  of  indebtedness  which  may  be  taken 
under  an  order  of  attachment  sent  to  another  county,  and 
proceed  to  collect  them  as  in  other  cases.'  Notice  shall  be 
given  of  his  appointment  to  the  person  indebted  to  the  de- 
fendant in  attachment,  either  by  written  or  printed  notice 
served  personally  upon  the  debtor,  or  by  copy  left  at  his  resi- 
dence, and  the  debtor  shall  stand  liable  to  the  plaintiff  in  at- 
tachment for  the  amount  of  money  and  credits  of  the  defendant 
in  attachment  in  his  hands  from  the  date  of  service,  and 
shall  account  therefor  to  the  receiver.*  The  receiver  shall  re- 
port his  proceedings  and  hold  all  money  collected  by  him  and 
any  property  which  may  come  into  his  hands  subject  to  the 
order  of  the  court.*  When  a  receiver  is  not  appointed  the 
officer  who  attaches  the  property  shall  have  all  the  powers, 
and  perform  all  the  duties,  of  a  receiver  appointed  by  the  oourt, 
and  may,  if  necessary,  commence  and  maintain  actions  in  his 
own  name  as  such  officer ;  and  he  may  be  required  to  give 
security  other  than  his  official  undertaking.' 

Sec.  268.  Discharge  of  attachment. —  A  defendant  may 
have  an  attachment  discharged  in  three  ways:  br  executing 
a  bond  for  restitution  of  the  property,'  by  makir.//  a  motion 
for  that  purpose,'  or  by  a  judgment  rendered  in  his  favor.' 
The  giving  of  a  bond  by  the  defendant  will  also  discharge  a 
garnishee  for  any  property  \vhich  may  be  found  in  his  hands ;  ^' 
but  the  defendant  cannot  ask  the  discharge  on  the  ground 

98  Mass.  59;  Jones  on  Chattel  Mort-  •R  a,  sec.  564d. 

gages,  sea  84a  •  R  a,  sea  55i& 

1 R  a,  sec.  5589.  7R  a,  sec.  5545. 

SR  a,  sea  5540;  Woodburne  v.  <R  a,  sea  5558. 

Scarborough,  20  O.  S.  57.  *R  a,  sea  5554 

s  FInnel  v.  Burt»  2  Handy,  204.  M  R  a,  sea  554fl^ 

4Ra,  sec.  5541. 
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that  the  answer  of  the  garnishee  fails  to  show  any  property 
in  his  faands.^ 

The  undertaking  may  be  executed  during  vacation  and  is 
the  presence  of  the  officer,  while  the  writ  is  in  his  hands,  or 
before  the  clerk  after  the  return  of  the  order,  the  same  to  be 
approved  in  either  case  by  the  officer  before  whom  it  is  taken.' 
If  there  be  no  ground  for  attachment,  the  fact  that  the  de- 
fendant has  given  a  bond  will  not  operate  to  estop  him  from 
moving  to  discharge  the  attachment.' 

A  motion  to  discharge  an  attachment  may  be  as  to  the 
whole  or  to  a  part  of  the  property,  and  may  be  heard  by  the 
court  in  vacation  as  well  as  during  the  regular  session.*  This 
right  should  be  limited  to  cases  where  the  defendant  shows 
an  interest  in  the  motion,  although  where  the  ground  is  that 
the  attachment  is  wrongfully  obtained  no  question  as  to  the 
interest  of  the  defendant  in  the  property  attached  will  pre- 
vent an  inquiry  into  the  grounds  thereof.^  Such  a  motion 
may  be  made  upon  the  ground  that  the  affidavit  is  insuffi- 
cient,* in  which  case  the  court  will  not  look  into  the  petitions 
and  exhibits,^  or  into  the  question  whether  the  property  was 
fraudulently  brought  into  the  state  for  the  purpose  of  attach- 
ing it.*  A  motion  to  discharge  cannot  bo  made  upon  the 
ground  that  the  property  does  not  belong  to  the  defendant  ;* 
nor  will  an  attachment  be  discharged  on  the  ground  that  it 
appears  from  the  answer  of  the  garnishee  that  he  is  not  in- 
debted or  has  no  property  in  his  possession  belonging  to  the 
defendant;^  but  where  an  answer  of  a  garnishee  shows  that 
there  was  nothing  due  from  him  to  the  plaintiff,  which  is  not 
objected  to  within  a  reasonable  time,  and  is  apparently  drawn 


iMyeiB  T.  Smith,  29  O.  a  120; 
Peno.  B.  B.  Ca  ▼.  Peoples,  81  O.  & 
587;  an(6.  sec.  25a 

2  R.  a,  sec.  6646 ;  Hartwell  t.  Smith, 

i5  o.  a  2oa 

'EagaoT.  LumBden,  2  Dian.  168; 
WiUiams  V.  Shipwith,  4  Ark.  529. 
«Ra,8ea6662.    See  10  O.  a  489. 
•Bank  ▼.  Naah,  1  Handy,  16& 
•  Constable  t.  White,  1  Hand j,  4& 
vOann  t.  Whiter  28  a  a  19a 


SKizer  ▼.  George,  19  W.  I*  R  267 
Timmons  t.  Ghirrison,  4  Humph.  148 
PoweU  T.  McKee^  4  La.  Ann.  108 
Deyo  ▼.  Jeniaon,  4  A  Hen,  410;  Drak^ 
on  Attach.,  seoa.  198-289;  1  Wade  on 
Attach.  180;  Waples  on  Attach.  18a 

•  Langdon  t. Conklin,  10  O.  a  489; 
Emerson  t.  Love^  2  W.  L.  R  48a 

i*Penn.  R  R  Ca  ▼•  Peopleib  tvpra; 
ante,  see.  268L 
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with  the  concarrenoe  of  the  plaintiff,  a  motion  to  discbarge 
the  garnishee  will  be  granted.^ 

Motions  to  discharge  attachments  may  be  heard  upon  affi- 
davits or  papers  and  evidence  in  the  case,  and  opposed  by  the 
plaintiff  in  the  same  manner;'  and  the  same  should  be  filed 
so  as  to  give  the  opposite  party  sufficient  time  to  inspect  the 
same  before  the  hearing.'  The  court  must  consider  the  whole 
evidence,  and,  no  matter  how  poorly  the  cause  or  grounds  are 
set  out,  sustain  the  attachment  if  sufficient  evidence  appear.* 
The  questions,  however,  to  be  considered  are  not  the  nature 
•or  justice  of  the  claim,  but  does  the  evidence  entitle  the 
plaintiff  to  the  process.^  An  order  discharging  an  attachment 
is  not  such  as  will  prevent  the  issuance  of  a  subsequent  attach- 
ment.* 

Sec.  264.  Judgment  for  plaintiff  and  proceedings  there- 
under.—  When  judgment  is  rendered  for  the  plaintiff  it  is 
satisfied  in  the  same  manner  and  under  the  same  restrictions 
and  regulations  as  if  the  property  were  levied  on  by  execution ;' 
And  the  court  may  compel  delivery  of  any  attached  property 
for  which  an  undertaking  has  been  given,  or  proceed  sum- 
marily on  such  undertaking  by  rules  of  attachment  as  in  con- 
tempt,^ or  order  an  officer  to  repossess  himself  of  the  attached 
property  for  the  purpose  of  selling  it,  and  in  such  cases  may 
take  the  property  as  under  an  order  of  attachment.*  If  prop- 
erty attached  be  claimed  by  any  person  other  than  the  de- 
fendant, an  officer  may  have  the  validity  of  such  claim  tried 
In  the  same  manner  as  if  it  had  been  seized  upon  execution 
and  claimed  by  a  third  person.^® 

Sec.  265.  Proceedings  not  terminated  by  death  of  defend- 
ant.—  The  proceedings  shall  be  carried  on  even  though  the 
defendant,  being  a  person,  die  after  the  issue  of  the  order,  or, 
being  a  corporation,  its  charter  expire  or  be  forfeited ;  in  ail 
such  cases  other  than  where  the  defendant  was  a  foreign  oor- 

1  Buchanan   v.  Mitchell,  8  W.  I*  *  Alexander  v.  Brown,  2  Disn.  895u 

B.  a  «  Brooks  v.  Todd,  1  Handy,  169-7(1 

SR.  a,  sec.  5563;    Alexander    v.  ?  R.  a,  sec.  5555. 

Brown,  2  Disn.  895.  <  R.  S.,  sec  5556. 

»  Coaston  v.  Paige,  9  O.  &  397-9.  »  R  a,  sec.  5557. 

<  Sellew  V.  Chrisfield,  1  Handy,  86»  lo  R.  a,  sec  550a 
90. 
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poration,  the  legal  representatives  of  the  defendant  shall  be 
made  parties  to  the  action.' 

8ee«  266.  Error  from  attachment  proceedings. —  An  order 
discharging  an  attachment  upon  a  motion  therefor  is  an  order 
affecting  a  sabstantial  right,  although  made  in  a  special  pro- 
ceeding called  a  provisional  remedy,  upon  which  proceedings 
In  error  may  be  predicated  and  the  order  reversed  pending 
the  action  in  which  the  order  of  attachment  is  made.'  In 
reversing  ap.  inferior  court  on  a  question  of  fact  involved  in 
the  motion  to  discharge,  a  court  of  error  should  be  clearly 
satisfied  that  it  was  error ; '  but  it  is  not  necessary  that  a  mo- 
tion for  a  new  trial  shall  have  been  made  in  order  that  a 
review  may  be  had  of  a  judgment  granting  a  motion  to  dis- 
charge an  attachment.^  A  reversal  may  be  had  where  a 
motion  was  made  on  the  ground  that  the  affidavit  was  insuffi- 
cient ;  *  but  an  order  of  a  justice  of  the  peace  cannot  be  re- 
viewed by  the  supreme  court  on  the  ground  that  it  was  against 
the  weight  of  evidence,*  but  may  for  other  errors  ;^  and  for  that 
purpose  a  bill  of  exceptions  may  be  taken  embodying  all  of 
the  evidence  upon  the  hearing  of  the  motion  together  with  the 
rulings  of  the  justice.*  It  is  competent  for  the  common  pleas 
and  circuit  courts  to  review  the  order  of  the  justice  on  error 
and  reverse  if  not  sustained  by  the  evidence.^ 

See.  267.  Motion  to  sell  perishable  property^  or  because 
of  expense  of  keeping. — 

[Caption.'] 

The  plaintiff  represents  to  the  court  that  upon  the  writ  of 
attachment  issued  herein  there  was  levied  upon,  with  other 
property,  the  following  described  personal  property,  to  wit: 
[dsscribs  U\  of  the  value  of dollars. 

That  said  property  is  of  perishable  nature,  and  will  soon 
decay  and  rot,  so  as  to  greatly,  if  not  wholly,  lose  its  market 
value,  to  the  loss  of  both  the  plaintiff  and  the  defendant. 

\OTy  That  the  keeping  of  said  property  is  expensive,  costing 

now  about dollars  per  day  {pr^  week),  and  to  keep  it 

until  this  cause  is  determmed  will  mflict  a  loss  upon  both  tht> 
plaintiff  and  the  defendant.] 

Wherefore  he  moves  that  the  court  will  order  the  sheriff  of 
county,  to  whom  said  writ  was  issued,  and  who  made 

1 B.  a,  sec  5560.  «  Burtman  v.  McKensie^  12  W.  L. 

>  Watson  V.  SuUivan,  5  O.  &  48  R  821. 

<1855).   Contra,  Sutliff  t.  Bank,  1  W.  i  Ganns  v.  Thompson,  11  O.  S  5711 

L.  M.  214.  •  Baer  v.  Otto,  84  O.  a  11. 

s  Harrison  v.  King,  9  0.  a  888;  7  Young  v.  Qerdes,  42  O.  a  102. 

Sazton  T.  Plymira,  8  a  0.  Q  209.  •Seville  ▼.  Wagoner,  46  O.  a  52. 

»  Hoyman  v.  Beverstock,  8  O.  ( -.  C.  473. 
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said  levy,  and  who  still  has  possession  of  said  property,  to  sell 
the  same  at  public  auction,  upon  reasonable  notioe  first  given,, 
either  for  cash  or  upon  such  terms  of  credit  as  the  court  may 
deem  proper. 

[Or J  Wnerefore  plaintiff,  for  good  cause  shown,  moves  the 
court  for  an  order  of  sale  of  the  aforesaid  property  at  private 
sale.] 

Note.—  Sec.  5554  This  motion  may  be  made  during  pendency  of  pro* 
ceedings  in  error  to  the  court  in  which  the  action  was  brought  and  the 
property  attached.  It  is  ooUateral  to  and  independent  of  the  merits  of  the 
suit,  and  not  within  the  jurisdiction  of  the  reviewing  court  Brundred  ▼. 
Rioe^  21  W.  U  a  4ia 

Sec.  268.  Answer  of  defendant. — 

[C(wti/>n.'] 

defendant  says  that  he  denies  each  and  every  allegation 
contained  in  the  complaint  and  each  and  every  allegation  con- 
tained in  the  affidavit  filed  herein  for  a  writ  of  attachment* 

[Or^  That  he  denies  each  and  every  allegation  of  the  affi- 
davit filed  herein  for  a  writ  of  attachment.] 


CHAPTER  19. 


ATTORNEYS  AT  LAW. 


M9.  Petition  afcaioBt  attornev 
for  negii^rentTj  conduct- 
ing a  trial 

270.  Petition  for  negligently  de> 
fending  an  action. 


Sea  271.  Petition  against  attorney 
for  negligently  investi- 
gating title  for  the  par- 
pose  of  a  loan. 
272l  Petition  against  attorney 
for  negligence  in  examin- 
ing title  for  purohasa 


See.  269.  Petition  against  attorney  for  negligently  eon- 
•dnetlng  a  trial  • — 

[Caption.'] 

That  before  and  at  the  time  of  the  committing  of  the  griev- 
ances by  the  said  defendant  as  hereinafter  mentioned,  the 
said  plaintiff,  at  the  special  instance  and  request  of  the  said 
defendant,  had  retained  and  employed  the  said  defendant  as 
an  attorney  to  prosecute  and  conduct  a  certain  action  for  the 
conversion  of  personal  property  in  the  said  court,  by  and  at 
the  sait  of  the  said  plaintiff,  against  one  E.  F.,  for  taking 
away  and  converting  to  his  use  certain  mods  and  chattels, 
claimed  by  him,  for  certain  reasonable  fees  and  reward,  to 
be  therefor  paid  by  said  plaintiff  to  said  defendant;  and 
the  said  defendant  then  and  there  accepted  and  entered  upon 

such  retainer  and  employment,  to  wit,  at ,  and  thereupon 

it  then  and  there  became  and  was  the  duty  of  the  said  de- 
fendant to  prosecute  and  conduct  the  said  action  in  a  proper, 
skilful  and  diligent  manner. 

That  the  said  defendant,  not  regarding  such  his  duty  or  re- 
tainer and  employment  [and  intending  to  injure  and  aggrieve 
the  said  plaintiff]  in  this  behalf,  did  not  prosecute  or  con- 
duct the  said  action  in  a  proper,  skilful  or  diligent  manner, 
and,  on  the  contrary  thereof,  prosecuted  and  conducted  the 
same  action  to  trial  so  improperly,  unskilfully  and  negli- 
gently [state  particular  negligence]  that  the  said  plaintiff,  oy 
the  neglect  and  default  of  the  said  defendant  in  that  behalf, 
was  hmdered  and  prevented  from  [state  result  of  negligence 
-and  injury  caused]^  and  by  reason  thereof  was  afterwards, 
to  wit,  on,  etc.  [day  of  nonsuit  or  about  i^],  at,  etc.,  compelled 
to  suffer  himself,  the  said  plaintiff,  to  be  nonsuited  in  the  said 

action,  whereby  he,  the  said  plaintiff,  was  not  only  hindered 

o7y 
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and  prevented  from  recovering  his  said  damages  from  the- 
said  £.  F.  by  reason  of  his  takmg  awav  and  converting  the 
said  goods  and  chattels  as  aforesaid,  but  ha«  also  been  forced 
and  ooliged  to  pay  and  has  paid  to  the  said  E.  F.  a  large  sum 

of  money,  to  wit,  the  sum  of dollars,  for  his  costs  and 

charges  in  and  about  the  defense  of  the  said  action,  and  has 
also  paid  to  said  defendant  another  large  sum  of  money^ 

to  wit,  the  sum  of dollars,  for  his  costs  and  charges  for 

theprosecution  and  conduct  of  the  said  action. 
Wherefore,  eta  Iprayer  far  Judgment].  ; 

NonL—  An  attorney  Ib  not  liable  where  the  negligence  complained  of 
does  not  work  any  injury.  Harter  v.  Morris,  18  O.  S.  49^  As  to  liabiUtj 
for  negligence  in  conduct  of  cases,  see  Weeks  on  Att'ys,  sec.  297. 

Sec«  270.  Petition  for  negligently  defending  an  action. — 

[Caption.'] 

At  the  time  of  the  making  of  the  promise  and  undertaking 
of  said  defendant,  hereinafter  mentioned,  a  certain  action  haa 
been  commenced  and  prosecuted  and  was  then  depending  by 
and  at  the  suit  of  one  J.  K.  against  the  said  plaintiff,  in  the 

court  of ,  for  the  recovery  of dollars  claimed 

to  be  due  and  owing  to  said  J.  K.  from  said  plaintiff  upon  a 
promissory  note  executed  by  the  plaintiff  to  said  J.  K.  on  the 

day  of  ,  18 — ,  for dollars,  and  thereupon  he 

employed  and  retained  the  said  defendant,  he  being  then  an 
attorney  [of  the  said  court],  as  such  attorney  to  defend  the 
said  action  for  the  said  plaintifiF,  and  in  consideration  of  such 
employment  the  said  defendant  undertook  and  then  and  there 
faithfully  promised  the  said  plaintiff  to  defend  the  said  action 
for  him,  the  said  plaintiff,  in  a  proper  and  careful  manner. 
Plaintiff  informed  the  defendant  that  he  had  fully  paid  said 
note  before  suit  was  brought  thereon,  and  although  such  pro- 
ceedings were  thereupon  had  in  the  said  action  that  arter- 

wards,  to  wit,  on  the day  of ,  18 — ,  it  became  and 

was  the  duty  of  the  said  defendant,  under  and  by  virtue  of 
his  said  retainer  and  his  said  promise  and  undertaking,  to  file 
a  proper  and  sufficient  answer  to  the  petition  therein,  never- 
theless  the  said  defendant,  not  regarding  his  said  promise  and 
undertaking  [but  contriving  to  injure  the  said  plaintiff  in  this 
behalf],  did  not  nor  would,  when  it  was  his  duty  so  to  do  as 
aforesaid,  file  a  proper  or  sufficient  answer  to  the  said  peti- 
tion, but,  on  the  contrary  thereof,  wholly  omitted  and  neg- 
lected so  to  do,  and  by  reason  thereof,  and  by  and  througn 
the  default  and  neglect  of  the  said  defendant  in  that  behm, 

afterwards,  to  wit,  on  the  day  of ,  18 — ,  judgment 

by  default  was  obtained  in  the  saia  action  against  him,  the 
said  plaintiff,  by  which  it  was  adjudged,  in  and  bv  the  said 
court,  in  the  said  action,  that  the  said  J.  K.  should  recover 
against  the  said  plaintiff  a  large  sum  of  money,  to  wit,  the 
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sam  of dollars;  and  the  said  plaintiff  was  afterwards,  to 

wit,  on  the day  of ,  18 — ,  forced  and  obliged  to  pay, 

and  did  pay,  to  the  said  J.  K.  the  said  sum  of  money  so  re- 
covered oy  him  as  aforesaid ;  and  also  by  means  of  the  prem- 
ises he,  the  said  plaintiff,  was  put  to  divers  costs  and  charges 
in  and  about  his  endeavoring  to  defend  the  said  action,  amount- 
ing in  the  whole  to  a  large  sum  of  money,  to  wit, dollars, 

and  has  lost  and  been  deprived  of  the  means  of  recovering 
the  same  from  the  said  J.  K. 
Wherefore,  etc. 

Note. —  The  judgment  oannot  be  en  joined  becaose  the  attorney  neglects 
to  defend  a  suit^  but  the  remedy  is  against  the  attorney  for  damages.  Bar- 
horst  V.  Armstrong,  42  Fed.  Repi  Z, 

See.  271.  Petition  against  attorney  for  negligence  In  In-^ 
Testigatlng  title  for  tlie  purpose  of  a  loan. — 

[Capiion,'] 

That  heretofore,  and  on  or  about  the  day  of  , 

18 — y  one  H.  0.  was  desirous  of  obtaining  from  the  said  plaint- 
iff a  loan  of dollars,  upon  interest,  at  and  after  the  rate 

of  six  per  cent,  per  annum,  and  as  a  security  for  the  repay- 
ment tnerefor,  and  interest  thereupon  as  aforesaid,  to  the  said 
plaintiff,  proposed  to  incumber  certain  lands,  tenements  and 
premises  situated  in  the  county  of and  state  of . 

That  the  plaintiff  thereupon,  to  wit,  on  the  day  and  year 
aforesaid,  employed  and  retained  the  said  defendant  as  an  attor- 
ney, for  fees  ana  reward  to  him  in  that  behalf,  to  ascertain  the 
title  of  the  said  U.  0.  to  the  said  lands  and  premises,  and  to 
take  due  and  proper  care  that  the  same  should  be  a  sufficient 
security  for  the  repayment  of  the  said  sum  of  money  and  in- 
terest, and  the  said  defendant  accepted  and  entered  upon  such 
retainer  and  employment. 

That  the  said  defendant,  not  regarding  his  duty  or  his  said 
retainer  and  employment  [but  contriving  and  intending  to  in- 
jure and  aggrieve  the  plaintiff  in  this  behalf],  did  not  take 
due  and  proper  care  to  ascertain  the  title  of  the  said  H.  C. 
to  the  said  lands,  tenements  and  premises,  nor  take  due  and 
proper  care  that  the  same  should  be  a  sufficient  security  for 
the  repayment  of  the  said  sum  and  interest. 

And  tne  said  plaintiff  further  says  that  he,  confiding  in  the 
said  performance  of  the  said  duty  of  the  said  defendant,  and 
relying  upon  the  statement  and  assurance  of  the  said  defend- 
ant theretofore  made  to  this  plaintiff  to  the  effect  that  the 
said  H.  0.  had  a  valid  title  in  fee-simple  to  and  in  said  prem- 
ises, afterward,  to  wit,  on  the day  of ,  18—,  dia  lend 

and  advance  to  the  said  H.  0.  the  sum  of dollars,  upon 

the  security  of  certain  lands,  tenements  and  premises  in  the 

county  of aforesaid,  as  and  for  a  sufficient  security  in 

that  behalf;  and  the  said  defendant,  in  pursuance  of  his  said 
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retainer,  oansed  to  be  prepared  and  executed  a  certain  mort- 
gage and  certain  securities  relating  to  the  said  supposed  in- 
terest of  the  said  H.  0.  in  the  said  last-mentioned  lands,  tene- 
ments and  premises,  as  and  for  such  sufScient  security  for  the 

repayment  of  the  said  sum  of  dollars,  and  interest  as 

aforesaid,  the  same  being  then  and  there,  by  reason  of  the 
said  defendant's  negligence,  carelessness,  unskilfulness  and 
improper  conduct  in  the  premises,  a  bad  and  insufficient  se- 
curity for  the  repayment  of  the  said  sum  of dollars  and 

interest  as  aforesaid,  whereby  the  plaintiff  lost  the  amount  so 

loaned  to  the  said  H.  C,  to  his  damage  in  the  sum  of 

dollars,  for  which,  etc.  \^prayer for  judgmeni]. 

Sec.  271a.  Petition  against  attorney  for  negligenee  in 

examining  title  for  purchase. — 

\Caption,'] 

That  at  a  time  hereinafter  mentioned  the  plaintiff  entered 
into  a  contract  with  one  L.  M.  for  the  purchase  from  him  of 
certain  real  property  [describing  the  premises]  for  the  sum  of 

dollars,  which  property  said  L.  M.  assumed  to  have  power 

to  convey  in  fee,  and  clear  of  all  incumbrances. 

That  tne  defendant  was  an  attorney  and  was  employed  by 

the  plaintiff  as  such  at ,  in  the  mouth  of  ,  18 — ,  to 

examine  the  title  of  L.  M.  to  said  property,  and  to  ascertain  if 
the  title  was  good  and  if  any  incumbrances  existed  thereon, 
and  to  cause  and  procure  an  estate  therein  in  fee-simple  and 
clear  of  all  incumbrances  to  be  conveyed  to  the  plaintiff, 
which  the  defendant  for  compensation  agreed  to  do. 

That  the  defendant  negligently  and  unskilfully  conducted 
such  examination,  and  did  not  use  endeavors  to  cause  or  pro- 
cure a  good  and  sutGcient  title  in  fee,  clear  of  incumbrances, 
to  be  conveyed  to  the  plaintiff,  but  wrongfully  advised  and  in- 
duced the  plaintiff  to  pay  said  L.  M.  the  sum  of dollars, 

being  said  purchase-money  of  the  premises,  when  in  fact  said 
L.  M.  had  no  title  thereto  [or^  when  said  property  was  subject 
to  incumbrances,  specifying  them  and  amount,  and  the  plaintiff, 
in  order  to  release  the  premises  from  said  incumbrances,  was 

obliged  to  pay  the  holders  thereof  the  sum  of dollars],  to 

the  damage  of  the  plaintiff dollars. 

Note.— As  to  liability  for  attorney  for  Degligeooe  in  examining  titie^  see 
Weeks  on  Att'ys*  sec&  SH  Sia 


CHAPTEK  20. 


BAILMENTa 


Sec.  3731  General  form  of  petition 
against  bailee  for  negli- 
gence. 

373L  Petition  for  damages 
against  bailee  for  negli- 
gence in  special  casa 

374.  Petition  for  damages 
against  hirer  of  horse 
and  buggy  for  carelesa- 
nesa 

275.  Petition  for  damages  aris- 
ing from  driving  horse 
to  different  place  than 
that  agreed  upon. 


Sea  276.    Duties  and    liabilities   of 
pledgee. 

377.  Petition  for  damages  for 

loss  of  pledge. 

378.  Petition  to  foreclose  and 

sell  pledge. 

379.  Answer  of  loss  by  fira 
280.    Pledge  of  commercial  pa- 
per. 

280(1.  Petition  by  pledgor  of  no> 
gotiable  paper  against 
pledgee. 


Sec.  272.  General  form  of  petition  against  bailee  for 
negligence. — 

[Caption.'] 

That  the  said  plaintiff  heretofore,  and  on  or  about  the 

day  of ,  18 — ,  at ,  at  the  special  instance  and  request 

of  the  said  defendant,  caused  to  be  delivered  to  him,  the  said 
defendant,  a  certain  [name property]  belonging  to  said  plaintiff, 

of  the  value  of dollars,  to  be  taken  care  of  and  safely  and 

securely  kept  by  the  said  defendant  for  the  said  plaintiff.  Said 
defendant  thereupon  undertook  and  agreed  with  the  said 
plaintiff  to  take  aue  and  proper  care  of  the  said  [property 
named]  for  said  plaintiff,  and  to  deliver  the  same  to  nim,  the 
said  plaintiff,  to  wit,  at ;  yet  the  said  defendant,  not  re- 
garding his  duty  in  that  behalf,  did  not,  nor  would,  take  due 
and  proper  care  of  the  said  [prcperii/]  for  the  said  plaintiff; 
nor  did  he  when  requested  as  aforesaid,  or  at  any  time  before 
or  afterwards,  redeliver  the  same  to  the  said  plaintiff;  but,  on 
the  contrary,  said  defendant  so  carelessly  behaved  and  con- 
ducted himself  with  respect  to  the  said  [property}f  and  took  so 
little  and  such  bad  care  thereof,  that  by  and  through  the  care- 
lessness, negligence  and  improper  conduct  of  the  said  defend- 
ant the  said  [property]  became  and  was  wholly  lost  to  the 
said  plaintiff,  to  the  damage  of  the  plaintiff  of dollars. 

General  Note.—  A  bailee  without  reward  is  Uable  only  for  losses  arising 
fBom  gross  negligence,  and  hence  whether  a  banking  house  has  been  guilty 
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of  negligence  when  bonds  have  been  deposited  with  it  as  a  gratuitous  bailee 
must  be  determined  by  the  jury;  he  should  keep  the  goods  intrusted  to  him 
as  he  would  ordinarily  keep  goods  of  his  own  of  the  same  kind  Griffith  v. 
Zippenwick,  28  O.  8.  888L  A  bailee  who  &s  a  guest  has  intrusted  a  trust 
fund  in  his  possession  with  a  hotel  may  maintain  an  action  in  his  own  name 
for  the  recovery  of  the  same  when  lost  while  in  the  custody  of  such  hotel. 
Arcade  Hotel  Ca  t.  Wiatt,  1  O.  C  O.  55.  A  bank  receiving  special  deposits 
gratuitously  is  liable  for  any  loss  Uiereof  occurring  through  the  want  of 
that  degree  of  care  which  good  business  men  would  exercise  in  keeping 
property  of  such  valaa  Bank  v.  Zent,  89  O.  &  105.  A  bailor  has  a  remedy 
against  a  person  who  has  converted  his  property  to  his  own  use.  Thorne  v. 
Bank,  87  O.  a  200;  Roland  v.  Gundy,  5  O.  202;  Knapp  t.  Hobbs,  60  N.  H. 
47d.  But  where  a  bailee  sells  property  of  a  bailor  in  violation  of  his  trust,  and 
applies  the  proceeds  in  pavment  of  the  former's  debts  to  a  third  person 
ignorant  of  the  breach  or  trust»  the  latter  cannot  maintain  an  action  for 
money  had  and  received  against  such  third  person.  Thome  v.  Bank,  87  0. 8. 
260, 261 ;  Kingsley  v.  Plimpton,  17  Pick.  159 ;  Thatcher  v.  Pray,  118  Maaa.  991 ; 
Culver  V.  Bigelow,  48  Vt  249. 

See.  273.  Petition  for  damages  against  bailee  for  negli- 
gence In  special  case. — 

That  on  the day  of ,  18 — ^  the  defendant,  being  a 

[describe  trade"]^  and  carrying  on  that  trade,  the  plaintiff,  at 
the  defendant's  request,  delivered  to  defendant  [deaoribe prop- 
erty]^ the  property  of  plaintiflf,  of  the  value  of  % ,  to  oe 

repaired  by  said  defendant  in  the  way  of  his  trade,  for  a  rea- 
sonable reward  to  be  paid  by  the  plaintiff. 

That  the  defendant  thereupon  promised  the  plaintiff  to  re- 
pair said in  a  skilful  and  workmanlike  manner,  and  to 

take  due  and  proper  care  thereof  until  the  same  should  bo 
returned  by  the  defendant  to  the  plaintiff. 

That  the  said  defendant  did  not  repair  said in  a  good 

and  workmanlike  manner,  and  neglected  to  take  proper  care 

of  said ,  whereby  said  property  was  greatly  injured,  and 

the  value  of  the  same  diminished  in  the  sum  oi  $ ^  to  the 

damage  of  plaintiff  in  the  sum  of  | . 

[Prayer*.'] 

Sec.  214t.  Petition  for  damages  against  hirer  of  horse 
and  bnggy  for  carelessness. — 

[Caption.] 

That  on  the day  of ^  18 — ,  for  a  valuable  consider- 
ation, the  plaintiff,  at  defendant's  request,  let  to  defendant  a 

certain  horse,  the  property  of  plaintiff,  of  the  value  of  | , 

for  the  purpose  of  going  from to ,  and  return. 

It  thereby  became  the  duty  of  defendant,  and  he  promised 
at  the  time  of  hiring  said  horse,  to  take  proper  care  thereof, 
which  was  the  condition  upon  which  said  deiendant  received 
said  horse. 

Defendant  failed  and  neglected  to  use  said  horse  in  a  care- 
ful, prudent  manner,  but,  on  the  contrary,  rode  [or,  drove! 
the  same  immoderately  upon  said  journey,  and  failed  and 
neglected  properly  to  care  for  the  same,  whereby  said  horse 
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Tstate  the  injvry\y  to  the  damage  of  plaintiff  in  the  sam  of 
[Prayer."] 

NOTB.^  Liability  for  OTerdri^ing,  see  Bonfleld  t.  Whipple,  10  Allen,  97; 
Edwards  ▼.  Oarr,  18  Ghtiy,  284 ;  Bay  t.  Tobba,  60  V 1 688 ;  Rowland  v.  Jones, 
78  N.  GL  52;  for  overloading,  NcNeil  ▼.  Brooks,  1  Yere.  78;  Harrington  v. 
Snyder,  8  Barbi  880 ;  for  careless  bitohing,  Jackson  y.  Robinson,  18  R  Mon.  1 ; 
for  carelessness  in  feeding;  Handford  v.  Palmer,  2  BL  &  R  869;  Eastman  v. 
Sanborn,  8  Allen,  694 ;  Cross  ▼.  Brown,  41  N.  H.  28a 

See,  276.  Petition  for  damages  arising  from  driying 

horse  to  a  dlffierent  place  from  that  agreed  npon. — 

[Caption  and  cpenvng."] 

That  on  the day  of ,  18 — y  the  defendant  hired 

from  the  plaintiff  a  horse  and  wagon^  the  property  of  the 

f plaintiff,  of  the  yalae  of  % ^  for  the  purpose  oi  driving 
rom to . 

Defendant,  disregarding  his  said  agreement,  drove  said 
horse  and  wagon  to without  authority  from  plaintiff. 

Defendant  so  negligently  drove  and  fed  said  horse  that  the 
same,  by  reason  of  said  defendant's  negligence  and  violation 
of  his  said  contract,  became  sick  and  died. 

That  said  horse  was  reasonably  worth  the  sum  of  % ,  and 

plaintiff  has  therefore,  by  reason  of  the  premises,  been  dam- 
aged in  the  sum  of  $-- — ,  for  which  he  asks  judgment. 

Note.—  Liability  of  person  for  driving  horse  to  different  place.  Bucha- 
nan Y.  Smith.  10  Efun,  474 ;  Fisher  ▼.  Kyle,  27  Mich.  464 ;  Wentworth  v.  Mo- 
Duffe,  48  N.  H.  402;  Lane  v.  Cameron,  88  Wi&  608;  Ray  t.  Tubbs,  60  Vt 
688;  Lucas  ▼.  Trumbull,  16  Gray,  806,  If  infant  Homer  y.  Thwin&  8 
Pick.  49a 

8ee.  276.  Duties  and  liabilities  of  pledgee.—  It  is  the  duty 
of  a  pledgee  to  safely  keep  the  thing  hypothecated  that  it 
may  be  returned  when  the  pledgor  has  complied  with  all  the 
requirements  and  conditions  of  the  loan.^  So  where  property 
pledged  has  been  disposed  of  in  violation  of  the  contract,  or 
the  pledgee  refuses  to  deliver  the  same  to  the  pledgor  upon 
the  latter's  compliance  with  all  conditions,  suit  may  be  main- 
tained against  the  pledgee  for  conversion.'  It  does  not  amount 
to  a  conversion  where  the  pledgee  has  sold  the  property  by 
virtue  of  the  power  given  him  for  that  purpose.'  The  pledgee 
is  required  to  use  ordinary  care  with  respect  to  the  thing 

1  Dodge  y,  Meyer,  61  Cal  405;  Ro-  worth  y.  Bowen,  9  Wia  848;  Dodge 

senzweig   y.    Frazer,  83   Ind.    842;  y.    Meyer,    supra;    Rosenzweig     v. 

Luckey  y.  Gfannon,  1  Sweeney,  12.  Frazer,  9Upr€U 

3  Luckey  t.  Gfannon,  supra;  Ains-       *  Cole  y.  Dalziel^  18  III  Appi  28. 
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pledged  and  is  liable  for  ordinary  negligence.^  And  if  the 
article  pledged  be  lost  the  pledgee  will  only  be  liable  when 
guilty  of  negligence.'  The  holder  of  stock  in  pledge  as  col- 
lateral for  its  owner's  debt  is  an  agent  for  the  latter,  or  coupled 
with  an  interest,  and  must  account  to  the  owner  for  all  sur- 
plus arising  upon  sale.' 
Sec.  277.  Petition  for  damages  for  loss  of  pledge. — 

[Caption  a/nd  opening.'] 

On  the day  of ^  18 — ^  the  plaintiff  delivered  to  the 

defendant,  at  his  request,  the  f ollowino^  e;oods :  [describe  goods']^ 

the  property  of  the  plaintiff,  and  of  the  value  of  | ,  by 

way  of  pledge  to  said  defendant  for  the  sum  of  $ ^  then 

and  there  advanced  by  the  defendant  to  the  plaintiff  thereon. 

The  defendant  at  the  time  of  receiving  said  goods  agreed 
to  exercise  proper  care  for  the  same  until  plaintiff  was  able 
to  pay  the  amount  loaned  thereon,  and  redeem  the  same. 

Plaintiff  wholly  failed  and  neglected  to  take  proper  care 
of  said  goods,  by  reason  whereof  the  same  were  entirely 
destroyed  and  rumed  and  lost  to  plaintiff. 

Plaintiff  tendered  to  the  defendant,  on  the day  of , 

18 — ,  the  sum  of  | ,  the  sum  so  by  him  advanced  and 

loaned  upon  said  goods,  and  demanded  the  return  of  the  same; 
which  was  refused.  That  by  reason  of  the  non-delivery  of 
said  goods  by  the  defendant,  plaintiff  has  been  damaged  in  the 
sum  of  $ ,  etc. 

Sec.  278.  Petition  to  foreclose  and  sell  pledge. — 

[Caption.'] 

Plaintiff  alleges  that  on  the  day  of ^  18 — ^  he 

loaned  to  the  defendant  the  sum  of  $ for months, 

with  interest  at  the  rate  of per  cent. 

At  the  time  of  making  said  loan,  and  in  order  to  secure  the 

payment  of  said  sum  of  % ,  defendant  delivered  to  plaintiff 

by  way  of  pledge  the  following  property :  [Describe  property.] 
Said  property  was  received  by  plaintiff  to  be  by  him  sold  in 
case  said  defendant  failed  to  repay  said  sum  so  loaned  to  him 
in  accordance  with  the  terms  of  said  loan,  and  the  proceeds 
thereof  applied  to  the  payment  of  said  loan. 

That  the  defendant  failed  and  neglected  to  pay  said  sum  of 

1  St  Loskyv.  Davidson,  6  Cal.  643;        >  Lee  v.  Bank,  2  C  a  Q  R  800.    As 

Arent  v.  Squires,  1  Daly,  847 ;  Bank  to  action  by  pledgee  of  stock  upon 

V.  Jackson,  67  Me.  670.  refusal  to  transfer  the  same  for  the 

SAbbett.  ▼.    Frederick,   56   How.  value  thereof,  see  Bank  y.  Bank,  87 

Pr.  68;  Van  Nostran   v.   Guaranty  0.8.208, 
Ck).,  7  J.  &  a  78;  Bank  y.  Zent,  80 

o.  a  105. 
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$ at  the  time  the  same  became  due,  and  there  is  now  due 

plaintiff  from  defendant  thereon  the  sum  of  $ . 

"Wherefore  plaintiff  asks  judgment  against  the  defendant 
for  the  sum  of  $ ,  and  that  the  said  property  so  as  afore- 
said pledged  may  be  sold  and  the  proceeds  thereof  applied  in 
payment  of  the  amoant  so  found  due  plaintiff. 

NoTB. —  The  pledgee  has  the  rio^ht  either  to  obtain  a  decree  for  the  sale  of 
a  pledge,  or  may  make  a  valid  sale  without  Briggs  v.  Oliver,  68  N.  Y.  836, 
Lucket  V.  TowDsend.  49  Am.  Dec.  723;  Robinson  v.  Hurly,  11  Iowa,  410; 
Boynton  v.  Payrow,  67  Ma  587.  See,  also,  Stearns  v.  Marsh,  4  Denio,  227 ; 
iStrong  V.  National  Bank  Association,  45  N.  Y.  718 ;  Conynham*8  Appeal,  57 
Pa.'St  474. 

Sec.  279.  Answer  of  loss  by  fire. — 

[Caption,'] 

Defendant  admits  that  he  received  from  the  plaintiff  the 

floods  described  in  the  petition,  to  be  kept  for  him,  and  de- 
ivered  on  demand,  but  alleges  that  he  stored  them  in  his 

warehouse  at ,  and  kept  them  until  the day  of , 

18 — ^  when  said  warehouse,  with  its  contents,  including  the 
property  of  the  plaintiff,  without  the  fault  or  neglect  of  de- 
lendant,  was  destroyed  by  lire. 

[Or,  That  plaintiff  has  not  at  any  time  demanded  said  prop- 
erty from  defendant.] 
[Prayer.'] 

Sec.  280.  Pledge  of  commercial  paper. —  A  different  rule 
prevails  as  to  commercial  paper  pledged  as  collateral  security.^ 
Such  a  pledge,  in  the  absence  of  special  power  to  that  effect, 
does  not  authorize  the  pledgee  to  sell  the  same  either  at  public 
or  private  sale,  but  he  must  hold  and  collect  the  same  as  it 
becomes  due  and  apply  the  proceeds  to  the  payment  of  the 
debt.  This  exception  is  made  because  of  the  impracticability 
of  selling  commercial  paper.'  An  indorser  and  indorsee  of 
commercial  paper  pledged  as  collateral  security  are  regarded 
as  sustaining  the  relation  of  pledgor  and  pledgee,  and  it  be- 
comes the  duty  of  the  pledgee  in  such  case  to  use  ordinary 
care  and  diligence  in  the  collection  thereof  if  maturing  before 
the  date  for  which  it  is  pledged.'    A  pledgee  of  commercial 

I  Ante,  sea  279.  N.  J.  Eq.  828 ;  Iron  and  Steel  Ca  t. 

s  Handy  y.  Sibley,  4«  O.  a    15;  Brick  Co.,  83  III  548 ;  Zimpleman  v. 

Moore  t.  Hamaunn,  19  W.  L  B.  888;  Veeder,  98  111.  6ia  The  utmost  e^ood 

Wheeler  y.  Newbold,  16  N.  Y.  893 ;  faith  is  required  of  the  pledgee  m 

Fletcher  y.  Dickinson,  7  Allen,  28;  such  cases.    46  O.  &  15. 

Nelson  y.  Wellington,  5  Bosw.  178;  'Bridge  Ck>.  y.  Saying  Bank,  46 

Morris  Oanal  ft  R  Ca  y.  Lewis,  12  O.  a  224 ;  Roberta  y.  Thotnpeon,  14 
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paper  may  bring  suit  thereon  when  it  becomes  due  whether  the 
indebtedness  for  whioh  it  was  pledged  be  paid  or  not,^  and  such 
suit  may  be  brought  even  though  the  debt  secured  is  not  due.' 
It  is  not  necessary  in  such  suits  to  either  make  or  allege  a 
demand  upon  the  pledgor.'  The  pledgee  may  collect  the  whole 
amount  of  a  note  hypothecated,  even  though  the  debt  for 
which  the  note  is  given  as  security  be  less  than  the  note  it- 
self, and  must  return  the  surplus/  Collateral  notes  should  be 
held  until  due,  and  if  sold  before  due  to  a  bona  fide  purchaser 
their  full  value  must  be  credited  to  the  debt.*  While  it  is  the 
duty  of  the  pledgee  to  collect  collaterals  whenever  the  same 
become  due,  still  he  is  not  allowed  to  apply  the  proceeds  to 
the  payment  of  the  debt  secured  until  after  default  in  its  pay* 
ment.*  A  person  receiving  collateral  security  is  bound  to  use 
ordinary  care  in  collecting  it,  and  is  liable  for  any  loss  which 
may  happen  to  the  other  for  any  want  of  care  or  diligence, 
the  rights  and  duties  of  such  parties  being  governed  by  the 
law  of  agency.  But  where  demand  and  notice  is  waived  by 
a  debtor  assigning  collaterals  to  his  creditors,  the  latter  are 
not  bound  to  demand  and  insist  on  payment  of  the  security 
before  maturity;  the  assignment  being  an  absolute  guaranty 
of  payment,  the  plaintiff  is  thereby  relieved  of  all  obligation 
to  demand  payment  when  the  note  matured.' 

See.  280a.  Petition  by  pledgor  of  negotiable  paper  against 
pledgee. — 

[Caption.'] 

Plaintiff  says  that  on  the day  of ,  18 — ,  he  was  in 

debted  to  the  said  defendant  in  the  sum  of dollars,  and 

in  order  to  secure  the  said  defendant  upon  such  indebtedness 
he  delivered  to  him  as  collateral  security  for  the  payment  of 
said  indebtedness  a  warrant  promissory  note  made  by  one  A.  B. 

for  the  sum  of dollars,  said  note  bearing  date  of  

,  18 — ,  and  payable  within days  after  date ;  that  upon 


O.  S.  1 ;  Reeves  ▼.  Plow,  41  Ind.  204;  7  Wis.  492.    Attorney's  fees  can  not 

Nolan  T.  Clark,  10  R  Mon.  289 ;  Mil-  be  recovered.    Bank  t.  Hemingray, 

ler  y.  Bank,  8  Watts,  192.  84  O.  R  881. 

1  McCarty  ▼.  Clark,  10  Iowa,  58a  ^Boake  v.  Bonte,  9  Am.  Law  Rec. 

3  Jones  T,  Hawkins,  17  Ind.  550.  487;  Springer  v.  Purcell,  6  W.  L.  B. 
s  Paine  ▼.  Furnas,  117  Mass.  290;  889. 

Nelson  v.  Edwards,  40  Barb.  279.  « 15  J.  &  &  409 ;  Farwell  ▼.  Bank,  90 

4  A  tlas  Bank  v.  Doyle,  9  R  L  70 ;  N.  Y.  483 ;  73  N.  Y.  269 ;  29  Am.  Rep.  142. 
11  Am.  Rep.  219;  Hilton  v.  Warren,  'Roberts  t.  Thompson,  14  (X  &  1. 
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matarity  of  said  note  the  same  was  duly  collected  by  the  said 
defendant,  and  the  proceeds  therefrom  were  by  him  daly  ap- 
plied upon  the  said  indebtedness  dae  him  from  this  plaintin, 
whereby  the  same  was  wholly  paid  and  extine^uished ;  and 
that  after  payment  thereof  there  remained  in  tne  bands  of 
said  defendant^  arising  from  the  proceeds  of  the  said  note  so 

pledged  as  collateral,  a  balance  of dollars  belonging  to 

this  plaintiff.    Said  plaintifF  demanded  payment  of  said  sum 

of dollars  from  the  defendant,  which  was  refused,  and 

no  part  thereof  has  been  paid. 

Wherefore  he  asks  judgment  against  the  said  defendant  for 
the  sum  of dollars. 


CHAPTER  21. 
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Sec.  281.  Some  powers  of  banks. 

283.  Relative  rights  of  bank  and 
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Sec.  281.  Some  powers  of  banks. —  The  expression,  ^^  an 
associatioD  with  banking  powers,"  as  used  in  the  constitution, 
or  ^^  banking  institutions  or  banks,"  means  those  authorized  to 
issue  bills  or  notes.^  Discounting  paper  by  a  bank  is  only  a 
method  of  loaning  money,  and  it  is  thus  authorized  to  acquire 
notes  and  bills  which  are  perfect  and  available  in  the  hands 
of  a  borrower,  as  well  as  his  own  paper  made  directly  to  the 
bank;*  and  the  rights  and  liabilities  of  parties  growing  out 
of  their  transactions  with  a  national  bank  in  loaning  money 
and  charging  interest  thereon,  and  actions  between  them^  are 
prescribed  by  the  national  bank  act  and  are  not  controlled  by 
state  legislation.'    They  are  not  permitted  to  take  or  charge 

1  Dearborn  ▼.  Northwestern  Sav.  >  Smith  ▼.  Bank,  260.  8.  Ml ;  Nia- 

Bank,  42  O.  a  617;  O.  L.  &  T.  Ca  ▼.  gara  Bank  v.  Baker,  15  O.  a  69: 

Debolt,  16  How.  48S;  Bank  ▼.  Hines,  Fletcher  t.  Bank,  8  Wheat  88a 

8  O.  a  1-31 ;  Corwin  v.  U.  &  Q  M.  L  ^Higley  y.  Bank,  26  a  a  7flL 

Co.,  14  Ohio,  6;    Bates  v.  Q.  &  U 

▲flB^n,  42  O.  a  656. 
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a  rate  of  interest  greater  than  is  allowed  by  the  laws  of  the 
state  in  which  they  are  sitaated,  and  a  bank  so  charging  usu- 
rious interest  forfeits  all  the  interest  due  upon  a  note.^  Al- 
though authorized  to  take  mortgages  on  real  estate  to  secure 
debts,  yet  where  a  bank  grants  an  extension  of  the  time  of 
payment  of  such  indebtedness  at  a  usurious  rate  of  interest, 
taking  therefor  notes  and  mortgages,  the  usury  avoids  only 
the  interest;  and  the  notes  and  mortgages  a,Te  bona  fide  se- 
curity  to  the  extent  that  the  debt  is  valid.* 

A  bank  may  agree  to  collect  commercial  paper  and  take  the 
proper  steps  to  charge  the  indorsers  gratuitously,  and  it  will 
not  be  ultra  vires  so  to  do.  If  under  such  circumstances  it  neg- 
lects to  protest  a  note,  it  is  liable  upon  its  contract,  although 
there  was  no  consideration,  and  the  owner  relied  only  on  the 
voluntary  undertaking.'  A  certificate  of  deposit  given  by  a 
bank  for  a  loan  of  money  is  not  such  a  note  as  it  is  prohibited 
from  issuing,  as  it  is  not  intended  to  circulate  as  money,  but 
represents  only  the  indebtedness  to  the  depositor  for  a  loan.^ 

The  principles  of  agency  are  applicable  to  banks,  they  being 
liable  for  acts  of  officers  the  same  as  other  corporations  and 
individuals,  and  cannot,  therefore,  show  either  abuse  or  disre- 
gard of  authority  by  one  of  them,  nor  fraud  or  bad  faith  as  a 
defense  to  an  action  against  it  by  an  innocent  party.* 

Sec.  282.  Relative  rights  of  bank  and  depositor. —  When 
a  banker  opens  an  account  with  his  customer  and  receives  a 
deposit,  there  is  an  implied  agreement  that  the  former  will 
hold  the  fund  subject  to  his  order,  and  money  so  received  on 
general  deposit  becomes  the  property  of  the  bank,  and  the  re- 
lation subsisting  between  the  depositor  and  bank  is  that  of 
creditor  and  debtor,  not  of  bailee  or  trustee  for  the  money.* 
It  does  not  agree  to  pay  checks  out  of  any  particular  fund, 

1  ShuDk  ▼.  Bank,  22  O.  S.  508;  Hade  511 ;  Frankfort  Bank  ▼.  Johnson,  24 

T.  Mc Vey,  81  O.  a  281.    See  27  W.  I^  Ma  490 ;    Farmers*  &  M.  Bank  y. 

a  66-a  Bank,  16  N.  Y.  188. 

s  Allen  T.  Bank,  28  O.  a  97.  «  Bank  ▼.  Brewing  Ca,  60  O.  a  151 ; 

sWhite  v.  Bank,  4W.  L.  B.  791.  McGregor  v.  Loomis,  1   Disn.  247; 

^Logan  Nat.  Bank  v.  Williamson,  2  Coverts  v.  Rhodes,  48  0.  a  71 ;  Bolles 

O.  C  G  118.  on   Banks    and    Banking,   sea  84. 

*  Bank  ▼.  Blakesley,  42  O.  a  645.  Sometimes  the  relation  is  flduciaiy. 

See    Merchants*    Bank  v.  Bank,  10  Id. 
Wall  604;  Thayer  v.  Bussen,  19  Pick. 


392  BA.NK8   AND   BANK   OHEOKS.  [§  2S2. 

and  does  not  retain  any  specifio  fund  for  that  purpose,  the 
funds  of  the  depositor  becoming  merely  a  part  of  the  general 
funds  of  the  bank.  The  bank  not  only  gives  the  right  to  the 
depositor  to  draw  on  the  deposit,  bat  promises  that  all  drafts 
will  be  paid  on  presentation,  and  that  all  checks  will  be  ac- 
cepted, thos  agreeing  in  advance  to  honor  drafts  and  checks, 
famishing  a  strong  analogy  to  the  rule  which  binds  the  drawee 
of  a  bill  as  acceptor.^  A  check,  therefore,  drawn  upon  the 
money  of  a  depositor  operates  as  an  assignment  pro  tanto  only 
when  accepted  by  the  bank,  and  if  the  former  be  indebted  to 
the  latter  upon  past-due  paper  at  the  time  the  check  is  drawn, 
the  bank  may  refuse  payment  thereof  and  apply  so  much  of 
the  deposit  as  may  be  required  for  the  payment  of  the  notes.' 
A  bank  may  apply  money  on  general  deposit  on  debt  due  from 
depositor.'  A  bank  has  a  lien  also  on  the  proceeds  of  a  draft 
deposited  with  it  for  collection,  abd  may  apply  the  same  against 
any  balance  due  it  by  a  depositor,  and  may  retain  all  proceeds 
collected  as  against  an  assignee  for  creditors  of  a  depositor; 
but  this  rule  will  not  be  applicable  to  drafts  which  are  not 
collected,  or  that  may  be  collected  subsequent  to  an  assign- 
ment;^ but  if  a  depositor  be  only  a  surety  for  a  debt,  such  an 
application  cannot  be  made  without  the  depositor's  consent.' 
Considerable  conflict  prevails  on  the  question  as  to  the  ef- 
fect of  a  check  drawn  for  only  a  portion  of  &  fund,  many 
coarts  holding  that  it  will  operate  as  an  equitable  assignment 
of  so  much  of  the  fund  as  may  be  stated  in  the  check;'  but 
in  Ohio,  where  the  idea  that  a  fund  of  a  depositor  is  held  in 
trust  is  entirely  repudiated,  a  check  unaccepted  by  a  bank  for 
a  part  of  the  fund  will  not  operate  as  an  assignment  of  such 
fund ;  and  if  the  drawer  thereof  makes  an  assignment  before 

*  McGregor  v.  Loomis,  supra;   9       'Lamb  v.  Morris,   118    Ind.   179; 
Mass.  55 ;  2  Met  Sa  Bedford  Bank  v.  Acoam,  125  Ind.  584. 

2  Bank  ▼.  Brewing  Ca,  29  '^.  L,  BL  « Voorhea  ▼.  Heskett,  10.  Q  C.  1. 

294 ;  50  O.  a  161.  See  McGregor  v.  Loomis,  1  Disn.  247 ; 

•Second  Nat  Bank  ▼.  Hill,  76  Ind.  Bank  ▼.  Hemingray,  1   C.  &  a  R. 

223;    Scott  v.  Shirk,  60    Ind.   160;  4S5;  Stewart  ▼.  Smith,  17  O.  &  82; 

Comb  V.  Morris,  118  Ind.  179;  Com'l  Andrew  v.  Blachly,  11  O.S.  89;  Mor- 

Nat  Bank  v.  Henniger,  105  Pa.  St  rison  v.  Bailey,  6  O.  a  13;  25  111.  35; 

496;  Nat  Mahaiwe  Bank  v.  Peck,  127  68  111.  398;  80  III  212;  8  Bush,  857; 

Mass.  29a  26  la.  81& 

*  Hackman  ▼.  Schaf,  6  W.  L.  R  851. 
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the  same  is  presented  for  payment,  and  notice  of  snch  assign- 
ment reaches  the  bank,  the  fund  deposited  belongs  to  the  as- 
signee.* 

A  different  rule  applies  when  a  check  is  drawn  for  the 
whole  of  a  fund  than  when  drawn  for  only  a  portion,  in 
which  case  it  will  be  considered  a  sufficient  designation  of  the 
specific  fund  to  operate  as  an  assignment.  This  distinction 
is  made  by  many  well-considered  cases.^  Where  a  bank  re- 
ceives a  check  drawn  upon  a  depositor's  accoant,  and  later  on 
the  same  day  receives  a  draft  upon  the  same  account,  which 
is  duly  credited  thereon,  it  operates  as  an  acceptance  of  the 
draft,  and  the  bank  becomes  liable  on  the  check  which  is 
waiting  payment  as  soon  as  the  draft  is  credited  upon  the 
payor's  account.'  A  bank  is  bound  to  pay  the  checks  of  a 
depositor  who  has  an  account  in  his  own  name  as  agent  even 
though  it  receives  notice  from  another  person  that  the  ac- 
count is  his;  and  if  it  arbitrarily  refuses  to  pay  is  liable  in 
damages  even  though  no  special  damages  are  shown.^  Where 
paper  is  pledged  as  collateral  with  a  bank  for  a  sum  larger 
than  a  loan  made  by  it  to  the  owner  of  such  paper,  the  bank 
does  not  acquire  a  lien  upon  the  residue  thereof  so  as  to  ap- 
propriate the  same  to  the  payment  of  another  note  indorsed 
to  such  party  by  the  bank  before  the  pledge  of  the  collateral.* 
If  a  bank  discounts  a  draft  and  passes  the  same  to  the  credit 
of  a  drawer,  allowing  him  to  check  against  it,  it  becomes  a 
bona  fide  holder  thereof  for  value,  and  is  protected  against 
any  equities  between  the  original  parties.*    Money  received 

1  Covert  V.  Rhodes,  48  O.  a  66;  McComber  v.  Dome,  2  Allen,  541; 

Bank  t.  Brewing  Ca,  60  O.  8.  151.  Oibson  v.  Clark,  20  Pick.  10;  LewU 

See   Pomeroj*8   Equity,   sec.    1284;  v.  Bank,  80  Minn.  184;  Jones  v.  Wood 

Bank  ▼.  Mniard,  10  Wall  152 ;  La-  Ca,  18  Nev.  859 ;  Rosenthal  v.  Bank, 

dede  Bank  ▼.  Soholer,  120  U.  a  615;  17  Blatch.  818;  Dolsin  v.  Brown,  18 

Grammel  v.  Camer,  55  Mich.  201 ;  La.  Ann.  851 ;  Sands  v.  Matthews,  27 

Dickinson  v.  Coates,  79   Mo.   250 ;  Ala.  899. 

Ballard  v.  BuUard,  1  Gray,  605;  71  *  Northern  Bank  of  Ky.  v.  Mer^ 

N.  Y.  826;  20  Ma  577;  46 Pa.  St  410;  chants*  Bank,  28  W.  L.  &  ISa 

11  Paige,  612 ;  84  Md.  574.  «  Patterson  v.  Nat  Bank,  28  W.  I* 

s Gardner  v.  Nat  City  Bank,  89  B.  269  (Pa.);  47  Ph.  Leg.  Int  11& 

a  a  600;  Moore  ▼.  Davis,  57  Mich.  sstowe  v.  Bank,  1  O.  Q  Q  524. 

251 ;  Bank  v.  Railway,  52  Iowa,  378 ;  6  First  Nat  Bank  v.  Crawford,  2  C 

Mandeville  v.  Welch,  5  Wheat  77;  a  a  R 125. 
Kiqgnnan  V.  Perkins,  105  Mass.  Ill; 
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bj  an  official  in  his  official  capacity  and  deposited  by  him  in 
bis  private  accoant  is  personally  liable  therefor  if  the  bank 
fails  and  the  money  is  lost.^ 

The  statute  of  limitations  does  not  begin  to  run  against  a 
deposit  or  debt  until  demand  has  been  made,  or  unless  a  bank 
stops  payment,  in  which  event  the  necessity  for  a  demand  no 
longer  exists.'  A  bank  is  liable  in  damages  to  its  depositors 
if  it  refuses  without  just  cause  to  honor  a  check  drawn  by  the 
latter,'  but  it  is  not  bound  to  pay  part  of  a  check  if  it  has  not 
sufficient  funds  on  deposit  to  pay  the  whole  amount.^  A  per- 
son depositing  money  in  his  name  as  agent,  whose  checks 
have  been  honored,  may  sue  the  bank  in  his  own  name  for 
any  balance  due  on  account.* 

See.  283.  Payments  by  bank. —  It  is  the  duty  of  a  bank  to 
identify  all  persons  who  present  paper  for  payment,  and  it  must 
see  to  it  that  the  payee  named  in  the  check  is  the  proper  per- 
son, that  it  pays  according  to  the  order  to  the  party  named 
therein  or  to  one  holding  it  under  a  genuine  indorsement. 
The  rightful  possession  of  a  check  payable  to  order  confers 
no  authority  on  the  bank  to  pay  it  to  such  person,  and  its 
duty  to  pay  on  a  genuine  indorsement  is  not  affected  by  any 
custom  of  bankers;  hence  if  it  relies  on  a  false  representation 
as  to  identity,  for  which  neither  drawer  nor  payee  is  respon- 
sible, the  bank  is  liable,*  and  its  liability  cannot  be  affected 
by  any  act  or  omission  of  the  drawer  in  issuing  a  check  of 
which  the  bank  has  no  notice.'^  While  money  paid  under  a 
mistake  of  facts  and  without  consideration  may,  as  a  general 
rule,  be  recovered,  yet  there  is  a  well-settled  exception  to  this 
rule  where  payment  is  made  by  a  drawee  of  forged  bills  or 

iShaw  y.  Bauman,  84  O.  a  25;  ^  In  re  Brown,  3  Story,  502L 

Wren  v.  Kirton,  11  Ves.  877;  In  re  >  McLaughlin  y.  National  Bank,  48 

Stafford,  11  Barh.  858 ;    Brown    v.  N.  W.  Repi  715. 

Ricketts.  4  Johns.  Ch.  808 ;  Utica  In&  <  Dodge  v.  Bank,  80  O.  S.  1    See 

Ca  ▼.  Lynch,  11  Paige,  520;  Phillips  cases  in  next  note;  Kuhn  y.  Frank, 

y.  Lamar,  27  Oa.  22a  10  Am.  L.  Rec.  622 ;  7  W.  Lw  R  184. 

a  Armstrong  y,  Warner,  21  W.  Lw  ^  Dodge  y.  Bank,  20  O.  &  284.    See 

B.  186;  Morse  on  Banking,  sec.  82a  Orayes  y.  Bank,  17  N.  Y.  205;  Mor- 

»  Whittaker  y.  Bank,  6  C.  &  P.  700 ;  gan  y.  Bank,  1  Kern,  404 ;  Shaffer  v. 

Marzetti  t.  Williams,  1  K  &  A.  415;  McKee,  19  O.  a  526;  Vanbibber  y. 

Watts  y.  Christ!,  11  Beav.  546;  Rolin  Bank,  14  La.  Ann.  481. 
y.  Steward,  14  C  R  594. 
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cheoks  to  a  holder  for  valae,  in  which  event  the  monev  can- 
not  be  returned  withoat  prejudice ;  ^  but  where  there  is  any 
negligence  the  loss  will  fall  upon  him  who  is  negligent ;  and 
in  the  absence  of  negligence  the  loss  will  remain  where  the 
course  of  business  has  placed  it.'  Where  a  check  made  pay- 
able to  a  drawee  himself  without  the  word  ^* order"  or 
^^  bearer/'  and  indorsed  in  blank,  is  stolen,  and  is  paid  on  pres- 
entation,  the  bank  is  protected.'  Payment  made  by  a  savings 
bank  to  the  wrong  person  on  presentation  of  a  deposit  book, 
the  person  claiming  to  be  the  depositor  and  giving  correct 
answers  as  to  the  mode  of  deposit,  will  not  make  the  bank 
liable  where  its  rules  require  the  deposit  book  to  be  presented 
in  order  to  draw  the  money .^  A  national  bank  cannot  pro- 
vide for  the  cashing  of  checks  drawn  upon  it  at  any  other 
place  than  its  banking  house;  hence  where  a  bank  in  another 
city  has  funds  in  its  possession  belonging  to  another  bank, 
and  has  cashed  checks  drawn  upon  the  latter  bank  under  an  ar- 
rangement for  that  purpose,  the  bank  so  cashing  the  checks 
which  happen  to  be  worthless  cannot  retain  the  money  in  its 
possession  as  against  the  receiver  of  the  bank  upon  which  the 
checks  were  drawn.*  A  bank  may  refuse  to  cash  a  check 
when  it  has  knowledge  that  it  was  given  in  payment  of  a  bet 
made  in  violation  of  law ;  and  if  a  check  is  so  cashed  the 
drawee  cannot  recover  the  amount  from  the  bank.* 

Sec.  284.  Duties  and  liabilities  of  banl(s  in  malting  col- 
lections.—  When  commercial  paper  is  indorsed  to  a  bank  for 
the  purpose  of  collection,  the  relation  of  principal  and  agent 
exists  between  the  owner  of  the  paper  and  the  banking  com- 
pany, and  the  latter  holds  the  proceeds  arising  therefrom  in 
trust.^  A  correspondent  selected  by  a  bank  is  not  a  sub-agent 
of  the  owner  of  the  note,  but  only  the  instrument  through 
which  the  bank  undertaking  the  collection  assumes  to  perform 

1  EIHb  v.  Insurance  Co.,  4  O.  S.  628;  only  as  directed.    Shipnian  v.  Bank, 

Bank  of  U.  a  v.  Bank,  10  Wheat  126  N.  Y.  818 ;  22  Am.  8t  Rep.  821. 

33a  •  Fidelity  Bank  y.  Cincinnati  Ka- 

s  Gloucester  Bank  ▼.  Bank,  17  Mass.  tional  Bank,  21  W.  L^  R  861. 

83.  •  McCord  v.  Bank,  28  W.  I4  a  808 ; 

s  Bowden  t.  Bank,  7  W.  L.  R  28a  Morse  on  Bank.,  sea  811. 

^Oifford  V.  Bank,  11  L.  R  A.  794;  7  Hamilton    ▼•     Cunningham,    % 

81  Ati.  Rep^  84a    Bank  must  pay  Brock.  85a 
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its  datj;'  and  if  the  bank  makes  an  assignment  its  trastee 
cannot  apply  the  same  as  a  oredit  to  the  payment  of  a  debt  of 
the  bank.*  ~ 

It  is  a  well-settled  rale  that  when  a  bank  has  made  an  as- 
signment or  suspends,  it  cannot  receive  payment  upon  paper 
previonsly  deposited  for  collection  in  such  a  way  that  it  will 
pass  into  its  general  assets,  and  the  owner  thereof  thereby 
placed  among  its  general  creditors  and  entitled  only  to  divi- 
dends. The  bank  acting  only  as  an  agent,  there  is  no  reason 
why  its  general  creditors  should  receive  the  benefit  of  such 
paper,  if  the  owner  can  trace  or  ascertain  his  property  in  its 
substituted  form.'  It  is  only  necessary  that  the  owner  of  the 
paper  show  that  the  bills  or  notes  were  impressed  with  a  trust, 
and  the  latter  will  be  required  to  respond  either  in  the  article 
taken  or  its  value.^ 

A  bank  to  which  paper  is  sent  by  another  bank  for  collec- 
tion, in  the  absence  of  any  special  contract  or  controlling 
usage,  is  regarded  as  the  agent  of  the  primary  agent,  the  first 
bank,  and  not  of  the  owner  of  the  paper,  and  is  therefore 
liable  for  any  neglect  of  duty  in  taking  the  necessary  steps 
to  charge  the  drawer  and  indorser.*  But  where  a  bank  in 
one  state  receives  a  draft  for  collection  in  another  state,  and 
forwards  the  same  to  its  correspondent  in  the  latter  state,  it 
is  responsible  to  the  owner  for  the  conduct  of  its  correspond- 
ent, who  is  regarded  as  its  agent,  and  not  the  sub-agent  of  the 
owner  of  the  draft,  and  payment  to  the  agent  is  payment  to 
the  bank.*  This  question  is  not  free  from  difficulty,  and  must 
be  very  largely  governed  by  the  circumstances  in  each  case. 
It  quite  frequently  occurs  that  there  is  an  agreement  entered 
into  by  the  owner  of  the  paper  and  the  bank  that  it  shall  be 
sent  to  a  particular  correspondent.    In  such  cases  the  owner 

1  Reeves  ▼.  State  Bank,  8  O.  a  465 ;  Btory^s  Eqaity,  sec.  1228 ;   Bank  v. 

Bank  ▼.  Moore,  4  W.  L.  R  291 ;  a  O,  Bank,  2  McCrary,  48a 

8  Am.  L  Rec.  97.  ^Thompson  v.  Savings  Institution, 

s  Jones  V.  Kilbretb,  49  O.  a  401 ;  8  AtL  Rep.  97  (N.  J.,  1887). 

Gilbert  ▼.  Satliff,  8  O.  a  129;  Carter  •  Allen    v.    Merchants'    Bank,    22 

y.  Lepsej,  70  Qa.  417;  Commercial  Wend.  215. 

Bank  v.  Armstrong,  89  Fed.  Rep.  684;  •  Reeves  ▼.  State  Bank,  8  O.  a  465 

Levi  ▼.  Bank,  5  DHL  109.  (1858) ;  Hermann  ▼•  Bank,  10  O.  a 

s  Jones  V.  Kilbreth,  49  O.  S.  412;  446. 
Morse  on  Banking,  sea  248a.    See 
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of  paper  hab  n^  maoh  to  do  with  the  selection  of  the  agent  as 
does  the  bank.  On  the  other  hand,  there  are  banks  who  hold 
themselves  oat  as  collecting  agencies  and  who  have  their  spe- 
cial correspondents  in  varioas  localities,  and  in  sending  paper 
for  collection  indorse  the  same  to  correspondents  of  their 
own  selection,  in  which  case  it  is  perfectly  clear  that  the  cor- 
respondents are  the  agents  of  the  bank,  who  mast  be  held  re- 
sponsible for  their  acts.^  It  is  the  duty  of  a  bank  holding 
commercial  paper  as  agent  for  collection,  when  dishonored  at 
maturity,  to  take  the  usual  and  proper  action  required  to 
charge  indorsers,  and,  if  the  latter  be  discharged  by  any  neg- 
lect in  this  respect,  the  bank  is  liable  as  agent  to  the  owner 
as  principal  for  resulting  damages.'  A  notary  in  protest- 
ing a  note,  when  the  owner  of  paper  directs  or  dictates  the 
mode  of  fixing  an  indorser's  liability,  is  the  agent,  not  of 
the  bank,  but  of  the  owner  of  the  paper.'  The  measure  of 
damages  in  such  cases  is  the  face  of  the  bill  or  note  with  in- 
terest.^ It  is  the  duty  of  a  bank  receiving  paper  as  collateral, 
which  is  made  payable  at  a  place  designated  by  the  parties 
thereto,  to  transmit  it  upon  maturity  to  such  place  for  collec- 
tion ;  if  the  place  of  payment  be  a  bank,  it  is  the  agent  of  the 
owner  of  the  paper,  and  not  of  the  bank  holding  it  as  collat- 
eral; hence  the  latter  is  not  liable  to  the  owner  for  any  loss 
occurring  by  reason  of  failure  on  the  part  of  the  bank  to  which 
the  paper  is  sent  for  collection.  A  bank  receiving  paper  as 
collateral  is  bound  only  to  ordinary  care  and  diligence  in  col- 
lecting it.* 

Paper  indorsed  merely  "  for  collection  "  passes  only  so  far 
as  to  enable  the  indorsee  bank  to  demand,  receive  and  sue  for 

1  Commeroial  Bank  y.  Union  Bank,  v.  Bank,  20  John&  872.    See^  also, 

11  N.  Y.  208;  Thaber  t.  Perrot>  2  cases  cited  in  next  nota 

Gall  565 ;  East  Haddam  Bank  v.  Sco-  *  Bank  ▼.  Butler,  41  0.  &  519-26^ 

vill,  12  Ck>nn.  808;  Fabens  y.  Com-  ^American  Express  Ca  ▼.  Haire, 

mercial  Bank,  28  Pick.  830;  Mont-  21Ind.  4 ;  88  Am.  Dea  884 ;  Chapman 

gomery  County  Bank  ▼.  Albany  City  ▼.  McCrea,  68  Ind  860 ;  Montgomery 

Bank,  7  K.  Y.  459.  County  Bank  ▼.  Albany  City  Bank, 

SBank  v.  Bank,  49  O.  &  851.    See  7  N.  Y.  459. 

Huff  y.  Hatch,  2  Disn.  68;  Bank  v.  « Bridge  Ca  v.  Savings  Bank,  46 

Triplet,  1  Pet.  86;  Mechanics*  Bank  V.  O.  &  224;  Reeyes  ▼.  Plow,  41  Ind. 

Merchants^  Bank,  6  Met  27;  Smeads  204;    Lawrence    t.    McOalmoDt^   2 

How.  42a 
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the  money,  and  the  owner  may  control  his  paper  until  it  is 
paid.  An  indorsement  of  a  bank  directing  payment  ^^for  ac- 
count of  itself"  does  not  imply  that  it  is  the  owner  of  the 
paper  and  cannot  dispute  the  right  of  the  owner  to  stop  pay- 
ment thereof.^  Where  a  draft  is  drawn  in  one  state  and  is 
made  payable  in  a  foreign  country,  under  whose  laws  the  bank 
is  not  bound  to  inquire  into  the  genaineness  of  an  indorse- 
ment, and  therefore  pays  the  draft  to  a  wrong  person,  such 
payment  on  a  forged  indorsement  is  good  in  the  hands  of  the 
drawers,  who  are  discharged  from  further  responsibility  if 
payment  can  be  made  in  such  country  on  a  forged  indorse- 
ment, as  the  question  of  default  is  governed  by  the  law  of  the 
foreign  country.*  A  person  who  undertakes  gratuitously  to 
collect  paper,  and  sends  it  to  a  bank  for  that  purpose,  where 
the  same  is  paid,  and  is  lost  by  reason  of  failure  of  the  bank, 
the  party  so  undertaking  the  collection,  though  gratuitously, 
is  liable  for  the  loss,  as  the  bank  was  his  agent.  It  is  a  con- 
tract the  consideration  for  which  is  not  of  benefit  but  of 
harm  on  the  one  hand  and  trust  and  confidence  reposed  in 
the  person  making  the  collection.*  In  an  action  against  a 
bank  for  non-presentment  of  paper  for  payment,  it  is  not 
necessary  to  allege  that  the  parties  were  insolvent  at  the 
time,  if  it  is  averred  that  there  were  funds  in  the  bank  where 
the  paper  was  due  and  payable,  as  the  question  of  solvency 
was  immaterial  so  long  as  it  appeared  that  the  money  was 
in  the  bank;^  though  it  must  be  alleged  that  the  plaintiff  was 
damaged  by  failure  to  collect.' 

Sec.  285.  Bight  of  set-off  between  bank  and  depositoi.— 
Where  a  bank  has  on  deposit  money  belonging  to  a  person  who 
becomes  insolvent,  and  is  indebted  to  the  bank  upon  notes  by 
it  declined,  the  proceeds  of  which  constitute  a  portion  of  such 
deposit  account,  enough  of  the  account  can  be  withheld  by 
the  bank  to  protect  and  pay  such  notes,  as  against  the  in> 
solvent  or  his  assignee,  but  not  as  against  honafde  holders  of 
checks  drawn  upon  such  fund.*    So  where  a  b.ank  holding 

1  Freeman's   Nat    Bank   v.  Tube  •Young   ▼,    Noble,  3   Disn.  485: 
Works,  8  L.  R  A.  43;  24  N.  E.  Re|>.  White  v.  Bank,  4  W.  L.  R  791. 
779;  151  Mass.  4ia  <  Laughlin  v.  Greene,  14  la.  951. 

2  Dreyf uss   v.  Adae,  4  W.  L.  B.  » Perry  v.  Muzzer,  68  Ma  477. 
671-7a  «  Skunk  v.  Bank.  16  W.  L.  R  (VM) 

Ford  V.  Thornton,  8  Leigh,  69(1 
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notes  against  a  depositor  who  has  a  deposit  account  therein 
makes  an  assignment,  the  depositor  has  the  right  to  have  the 
fund  which  he  has  in  the  bank  applied  on  the  debt  due  from 
him  to  the  bank;^  and  the  liability  of  a  stockholder  of  a  na- 
tional bank  may  be  set  off  as  against  a  dividend  due  on  the 
deposit  account  of  such  stockholder  by  a  receiver  winding 
up  its  affairs.*  The  rule  is  not  changed  although  the  claim  to 
dividend  has  been  assigned  to  others.'  But  a  stockholder's 
indebtedness  against  a  national  bank  cannot  be  set  off  against 
the  claims  of  the  pledgee  of  the  stock  of  the  former,  who  re- 
ceived it  in  pledge  to  secure  the  payment  of  a  loan  made  on 
the  faith  of  such  pledge,  without  knowledge  of  the  claims  of 
the  bank  or  that  it  was  insolvent.^ 

Where  stock  of  a  bank  has  been  increased,  and  the  stock- 
holder has  paid  his  share  of  such  increased  stock  before  it  had 
been  properly  authorized,  and  the  bank  goes  into  the  hands 
of  a  receiver  in  the  meantime,  such  stockholder  may  have  the 
payment  made  by  him  upon  the  increase  of  stock  set  off 
against  any  indebtedness  due  from  him  to  the  bank.*  Where 
a  party  who  has  made  an  assignment  for  the  benefit  of  cred- 
itors gives  a  check  upon  a  bank  upon  funds  which  he  has 
de(^sited  there,  but  prior  to  the  date  of  assignment,  which 
is  paid  by  the  bank  with  knowledge  of  the  assignment,  such 
payment  cannot  be  raised  as  a  defense  by  the  bank  in  an 
action  by  the  assignee  against  it  for  the  recovery  of  the 
money.* 

See.  286.  Petition  for  damages  against  bank  for  negleet 
in  collecting  note  or  bill. — 

[Caption.'] 

rlamtiff  says  that  the  defendant  is  a  corporation  duly  in- 
corporated under  the  national  banking  laws  of  the  United 

States  and  doing  business  at  ,  Ohio.    On  the  day 

of f  18 — ,  the  plaintiff  delivered  to  the  defendant  a  prom- 
issory note  [(77*,  bill],  the  property  of  the  plaintiff,  calling  for 
dollars,  dated ,  18—,  due  in months  after  date, 

1  Bank  v.  HemiDgray,  84  a  a  881 ;  *  Id ;  Brown  y.  Hitchcock,  86  O.  & 

&  a,  81  O.  a  lea    see  Waterman  667. 

on  Set-off,  sec.  181 ;  Smith  v.  Felton,  <  McCk>nTille  v.  Means,  91  W.  K  B. 

48  N.  T.  419:  Pomeroy'B  R.  &  R,  19& 

sea  16a  ^Armstrong  ▼•  Law,  27  W.  I*  R 

SBrownell  t.  Armstrong,  20   W.  lOa 

L.  R  465.  •Chaffee  ▼.  Bank,  40  a  R  L 
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made  by  E.  F.,  payable  to  R  A.,  in  the  First  National  Bank 
of ,  Ohio,  and  indorsed  by  said  E.  F.  and  L.  A. 

That  the  defendant,  in  consideration  of  the  plaintifTs  leav- 
ing said  note  with  it  for  collection,  and  of  plaintiffs  trust  and 

confidence  in  the  defendant  [and  of  per  cent,  of  the 

amount  collected  thereon],  accepted  the  same  for  collection, 
and  agreed  to  use  due  diligence  in  demanding  payment. 

That  said  E.  F.,  maker  of  said  note,  was  ready  and  willing 
to  pay  the  same  on  the  day  of  maturity,  and  would  have  paid 
the  same,  but  the  defendant  negligently  omitted  to  present 
the  same  for  payment,  and  shortly  thereafter  said  maker  be- 
came and  still  is  wholly  insolvent,  whereby  plaintiff  has  wholly 

lost dollars,  the  amount  due  on  said  note,  for  which  he 

demands  judgment. 

Note.—  Thomton^s  Forms.  See  form  in  Chapman  v.  McCrea,  68  Ind.  860. 
Damages  for  failure  to  coUect  must  be  alleged.  Perry  v.  Musser,  68  Ma  477. 
Insolvency  of  maker  should  be  shown,  otherwise  damages  will  be  limited  to 
expenses  incurred.  Hough  v.  Young,  1  O.  504 ;  Borup  v.  Nininger,  5  Minn. 
628.    As  to  solvency  of  indorser,  see  Steele  y.  Russell,  6  Neb.  211. 

See.  287.  Petition  by  one  bank  against  anotlier  for  fail- 
ure to  protest  note  sent  it  for  collection^  ioss  occurring 
through  insolrency  of  the  makers^  and  release  of  indorser. 

[Caption,'] 

The  said  plaintiff,  for  this  its  cause  of  action  against  the  said 
defendant,  says  that  the  said  plaintiff  and  defendant  are  each 
banking  corporations  under  the  laws  of  the  United  States; 
that  they  are  each  doing  and  carrying  on  a  general  banking 

business,  the  said  plaintiff  at ^  Ohio,  and  the  defendant  at 

,  Ohio. 

The  said  plaintiff  says  that  in  the  due  course  of  its  business 
it  purchased  from  the  payee  and  became,  before  due,  the 
owner  and  holder  of  a  note  of  one  F.  &  P.,  residing  and  doing 

business  at ,  Ohio,  a  true  copy  of  which  note  is  as  follows: 

[Set  out  note.] 

That  at  the  time  of  the  purchase  by  plaintiff  of  said  note, 
the  said  S.  J.  P.  indorsed  said  note  and  delivered  the  same  to 
plaintiff,  a  true  copy  of  said  indorsement  being  as  follows: 
'*  S.  S.  P." 

The  said  plaintiff  further  says  that  some  time  before  said  note 
became  due,  it  sent  the  same  to  the  defendant  for  collection 
and  to  make  returns;  and  avers  that  said  defendant  received 
said  note  and  undertook  the  collection  thereof,  and  that  in 
the  event  of  non-payment  it  likewise  undertook  to  protest 
said  note  and  fix  tne  liability  of  the  indorser,  and  it  held  the 
same  from  date  of  receipt  until  some  weeks  after  it  was  past 
due ;  that  said  note  was  not  paid  when  due,  and  that  said 
defendant  failed  and  neglected  to  protest  or  have  said  note 
protested. 
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Plaintiff  avers  that  the  said  makers  (F.  &  P.)  of  said  note 
made  an  assignment  within  a  day  or  two  after  said  note  be- 
came due,  and  are  wholly  insolvent ;  that  the  said  indorser 
(S.  J.  P.)  has  been  released  and  discharged  as  an  indorser 
from  any  and  all  liability  on  said  note ;  that  by  reason  of  the 
failure  and  neglect  of  said  defendant  to  cause  said  note  to  be 
protested  when  it  became  due  and  was  not  paid,  it  has  been 

damaged  and  injured  to  the  extent  of  and  in  the  sum  of 

dollars,  together  with  interest  from . 

Wherefore  the  plaintiff  prays  judgment  against  the  said  de- 
fendant for  the  sum  of dollars,  with  interest  from . 

Note. —  Tt  is  the  duty  of  a  bank  acting  as  agent  to  take  the  usual  steps  to 
charge  the  indorsers,  and  in  this  respect  is  liable  in  damages  for  negligenoa 
Ante,  sea  284;  Bank  ▼.  Bank,  49  O.  &  851;  Huff  ▼.  Hatch,  2  Disn.  63; 
Blam  y.  Bank,  26  Am,  Bep.  120.  The  duty  of  a  bank  in  such  cases  is  plain. 
Lawson  v.  Bank,  1  O.  a  206;  Bank  ▼.  McGuire,  83  O.  a  295-804;  DanieFs 
Neg.  Inst,  sea  1039.  An  indorser  in  blank  binds  himself  to  pay  the  note 
if  the  maker  does  not>  and  should  be  duly  notified  of  non-payment.  Farr 
V.  Ricker,  46  O.  S.  265.  See  Titus  v.  Kyle,  10  O.  a  444 ;  Collins  v.  Insurance 
Ca,  17  O.  a  215;  Cummins  v.  Kent»  44  O.  a  92;  Robinson  v.  Kanawha 
Bank,  44  O.  a  441 ;  Morris  v.  Faurot»  21  O.  a  155.  Protest  is  the  formal 
declaration  of  the  notary,  but  includes  all  steps  necessary  to  charge  the  in- 
dorser, and  the  sufficiency  of  a  notice  in  writing  is  a  question  of  law ;  a 
simple  statement,  however,  that  the  paper  is  unpaid  does  not  show  present- 
ment and  demand.  Townsend  ▼.  Bank,  2  O.  S.  845.  The  notary  is  the  sub- 
agent  for  the  owner  of  domestic  paper  left  with  a  bank  for  collection,  and 
not  of  the  bank,  and  the  latter  is  not  liable  for  the  default  of  the  notary. 
Bank  v.  Butler,  41  O.  a  519;  Britton  v.  Niccolls,  104  U.  a  757.  The  bank 
is  held  liable  where  it  employs  a  notary  by  the  year  and  takes  a  bond  from 
him.    Qearhart  v.  Boatman's  Savings  Inst,  88  Mo.  60.  * 

See.  288.  Petition  for  reeoTery  on  lost  certificate  of  de- 
posit against  bank  before  due. — 

[Caption  and  formal  openingI\ 

That  on  the day  of  ,  18 — ^  he  deposited  in  the  de- 
fendant bank  the  sura  of  dollars  and  received  from  said 

bank  a  certificate  of  deposit  of  which  the  following;  is  a  true 
copy   \copy\   which  certificate   was  signed   by  the   proper 

ofiicer  ot  the  bank;  that  on  the  aay  of  ,  18 — ,  at 

C.y  Ohio,  he  lost  the  certificate  of  deposit  and  his  pocket- 
book  containing  the  same,  and  has  not  since  that  time 
seen  or  heard  of  either,  and  does  not  know  where  the  certifi- 
cate of  deposit  is;  that  he  immediately  notified  the  bank 
of  the  loss,  and  not  to  pay  the  certificate,  and  that  said  cer- 
tificate had  not  been  indorsed  by  him ;  that  he  had  not,  in 
fact,  at  any  time  indorsed  the  certificate  of  deposit ;  that  it 
was  in  the  same  condition  when  lost  as  when  received  by  him ; 
that  he  bad  not  in  any  manner  sold  or  transferred  the  same 
to  any  person,  and  that  the  certificate  had  not  been  presented 
for  payment  to  the  bank  by  any  one ;  that  he  immediately  de- 
manded payment  from  the  bank  of  the  amount  of  the  deposit, 
which  was  by  the  bank  refused,  although  he  offered  to  receipt 
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in  full  for  the  amount  of  money  and  against  the  certificate  of 
deposit. 

Note. —  A  certificate  of  deposit  issaed  by  a  national  bank  is  in  fact  a 
promifisory  nota  Citizens'  Nat  Bank  ▼.  Brown,  45  O.  S.  89 ;  Howe  ▼.  Hark- 
neaa,  11  O.  a  449;  Hunt  t.  I>evine»  87  III  187;  Bellows  Falls  Bank  v.  Rut- 
land Ck>unty  Bank,  40  Vt  877.  And  where  it  has  been  lost  without  having 
been  indorsed,  suit  may  be  maintained  thereon  without  the  tender  of  indem- 
nity. Citizens'  Nat  Biank  v.  Brown,  supra.  See  DanieFs  Neg.  Inst,  sec. 
1481 ;  2  GreenL  Et.,  sea  166 ;  Story's  Promissory  Notes,  sec.  451 ;  Thayer  ▼. 
King,  15  Ohio,  242 ;  LazeU  t.  Lazell,  12  Vt  148 ;  Abom  ▼.  Bosworth,  1 R  1 401 ; 
Moore  ▼.  Fall,  42  Ma  450;  Depew  y.  Wheelan,  6  Blackf.  485.  Recovery  can- 
not be  had  where  the  paper  had  been  indorsed  before  it  was  lost  Pintard  y. 
Paokington,  10  John.  104.  Shute  v.  Pacific  Nat  Bank,  186  Mass.  487»  holds  cer- 
tificates of  deposit  not  promissory  notes.  Demand  should  be  made  thereon 
before  suit  according  to  some  casea  Downes  v.  Phoenix  Bank,  6  Hill,  297 ; 
Munger  v.  Albany  City  Nat  Bank,  85  N.  Y.  580 ;  Payne  v.  Gardner,  29  N.  Y. 
167 ;  Bellows  Falls  Bank  v.  Rutland  County  Bank,  40  Vt  877.  See,  also^  18 
Md.  820 ;  44  Iowa,  152 ;  41  N.  Y.  581 ;  8  Met  217.  No  right  of  action  accrnes 
until  demand,  and  the  statute  of  limitation  would  not  begin  to  run  until 
so  mada  Howell  v.  Adams,  68  N.  Y.  814;  Boughton  v.  Flint  74  N.  Y.  476; 
Bank  v.  Bank,  6  Hun,  605;  Qirard  Bank  v.  Bank,  89  Pa.  St  92;  Patterson 
▼.  Poindezter,  6  W.  &  S.  227.  Indemnity  required.  Lamson  v.  PfafiE,  1 
Handy,  449.  See  Price  v.  Duulaa  5  CaL  488;  Randolph  v.  Harris,  28  CaL 
661. 

See.  289.  Legal  status  of  checks. —  Bank  checks  have  be- 
come so  engrafted  into  commercial  law  as  to  have  become  a 
very  potent  instrament.  They  are  taken  and  given  with  sach 
matual  confidence  as  to  constitute  almost  a  cash  mediam  — 
passing  through  many  hands  answering  the  purpose  of  pay- 
ment. It  is  highly  important,  therefore,  that  the  rights  and 
liabilities  of  parties  thereto  should  be  clearly  defined.  In  ad- 
dition to  what  has  been  before  stated,  a  little  further  investi- 
gation will  be  made  preceding  the  forms  on  this  particular 
Bubjeot.  Checks  are  subject  to  many  rules  which  regulate 
the  rights  and  liabilities  of  parties  to  bills  of  exchange, 
many  authorities  regarding  them  as  bills  of  exchange.^  While 
this  may  be  true  to  a  certain  extent,  there  are  some  points 
of  difference.  For  instance,  the  rights  and  obligations  of  par- 
ties to  a  check  differ  from  those  to  a  bill  of  exchange,  in  that 
the  drawer  of  a  check  is  the  principal  debtor,  and  is  not  dis- 
charged by  any  default  of  the  holder  in  making  presentment 
unless  he  suffers  some  substantial  injury.*    This  rule  has  its 

I  Morrison  v.  Bailey,  5  O.  a  18 ;  art  v.  Smith,  17  O.  a  82l    See  Min- 

Harker  v.  Anderson,  21  Wend.  878 ;  turn  v.  Fisher,  4  Oal.  85 ;  In  re  Brown, 

Andrew   ▼.  Blachly,  11   O.  a  89;  2  Story,  502;   Murray  v.  Judah,  6 

Chapman  ▼.  White,  2  Seld  412.    See  Oowen,  484 

distinctions   made   in   5  O.  a   18;  >  Stewart  v.  Smith,  170.  a  86 ;  Mor- 

Voorhes  V.  Hesket,  1 0.  a  a  7 ;  Stew-  ri^on  v.  Bailey,  5  O.  a  18;  MuUick 
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qualifications,  however.    To  charge  the  drawer  of  a  check 
the  holder  must  present  it  within  a  reasonable  time.^ 

Unlike  commercial  paper  generally,  checks  are  not  entitled 
to  grace,  but  are  payable  on  demand.'  Where  a  person  giv- 
ing an  antedated  check  subsequently  makes  an  assignment  for 
the  benefit  of  creditors,  and  the  check  is  paid  by  the  bank 
with  knowledge  of  the  assignment  but  without  knowledge 
that  the  check  has  been  antedated,  the  fact  that  the  bank 
knew  that  the  drawee  of  the  check  had  made  an  assignment 
is  sufficient  to  put  it  upon  inquiry  as  to  whether  or  not  the 
check  had  been  antedated.  Payment  under  such  circum- 
stances cannot  be  set  up  as  a  defense  by  the  bank.'  A  bank 
check,  being  simply  a  written  order  of  a  depositor  to  his 
banker  to  make  a  certain  payment,  is  revocable  by  the  drawee 
before  its  presentation  for  payment  unless  accepted  or  certi- 
fied to  by  the  bank,  for  the  latter  has  otherwise  become  com- 

▼.  Radkisson,  28  Eng.  I*,  ft  £q.  94;  rule  as  given  is  not  varied  as  to 

Smith  V.  Jones,  2  Bush,  108 ;  Woodin  such  bill,  the  holder  being  entitled  to 

▼.  Frazee,  6  J.  &  S.   190;  Bank  ▼.  hold  it  until  the  close  of  banking 

Alexander,    84   N.    CL    80.    Contra,  hours  on  the  day  next  after  its  data 

Daniels  ▼.  Kyle^  5  Qa.  245 ;  Harker  Blacbly  ▼.  Andrew,  1  Disn.  78.    A 

V.  Anderson,  21  Wend.  870.  draft  for  money  in  the  usual  form  of 

1  Braun  ▼.  ElimberUn,  9  Am.  Lk  a  check,  but  payable  on  a  future 

Rec.  405 ;  Work  ▼.  Bank,  8  O.  S.  801.  specified  day,  and  designed  to  be  an 

What  is  a  reasonable  time  must  de-  absolute  transfer  or  appropriation  to 

pend    on    circumstance&    Id.    See,  the  holder  of  so  much  money,  will  be 

also,  Davis  v.  Benton,  2  W.  L.  M.  484  regarded  as  a  check  and  not  a  bill  of 

'  R  S.,  sec.  8175 ;  Morrison  ▼.  Bai-  exchange  and  therefore  not  entitled 
ley,  6  O.  Sb  18;  Stewart  v.  Smith,  17  todaysof  graca  Andrew  ▼.  Blachly, 
O.  a  82;  8  O.  a  801;  11  O.  a  89.  11  O.  a  80;  1  East,  485;  10  Wend. 
Payment  should  be  demanded  on  the  804 ;  20  Wend.  205.  A  holder  of  a 
day  subsequent  to  its  date  (18  Wend,  check  is  entitled  to  wait  until  the 
188;  20  Wend.  192;  4  K  &  A.  752);  day  following  its  date  before  pre- 
and  the  holder  has  the  whole  of  the  senting  it  to  the  drawee  without  dis- 
banking  hours  of  the  next  day  within  charging  the  drawer  from  liability, 
which  to  present  it.  2  Taunt  888;  2  So  a  warrant  taken  from  a  clearing- 
Camp^  587;  4  R  &  A.  762;  Story  on  house  in  lieu  of  a  check  which  is 
Notes,  sea  49a  Checks  made  payable  afterwards  dishonored  will  not  be 
on  a  certain  day,  or  which  are  post-  considered  payment  of  the  check,  and 
dated,  are  not  to  be  regarded  as  bills  the  drawer  of  the  check  will  be  liable 
of  exchange  or  subject  to  the  formal-  thereon.  Merchants'  Bank  v.  Proctor, 
ity  of  presentment  or  notice  required  1  C.  S.  G.  R  1. 
m  commercial  bills  generally.    The  >  Chaffee  ▼.  Bank,  40  Ol  a  t 
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mitted  to  its  payment.  A  mere  giving  out  of  information 
by  a  bank  that  a  person  has  on  deposit  a  certain  amount  of 
money  will  not  constitute  an  acceptance  or  certification  of  the 
check,  or  otherwise  create  an  obligation  on  the  bank  to  pay 
checks  which  an  inquirer  may  then  hold.* 

Checks  being  placed  substantially  in  the  same,  category  with 
bills  and  notes,  the  same  rules  apply  where  they  are  signed  by 
a  person  as  agent  without  in  any  way  indicating  the  name  of 
the.  principal,  the  party  signing  as  agent  being  himself  liable.' 
Nor  can  a  drawer  of  a  check  make  a  defense,  as  in  the  case  of 
bills,  that  no  presentment  or  notice  was  given.  Delay  in  pre- 
senting checks  cannot  be  pleaded  as  a  defense  unless  the  fund  is 
in  some  way*  lost  in  the  meantime.'  There  is  no  liability  on 
memorandum  checks  exchanged  by  parties  for  their  mutual 
accommodation  until  paid;^  but  where  parties  have  exchanged 
checks  upon  the  same  bank  for  the  same  amount,  one  of  whom 
tranferred  his  check  to  a  creditor  as  collateral,  it  will  not  be 
considered  accommodation  paper,  and  the  person  to  whom  it 
was  pledged  may  recover  the  amount.*  In  such  cases  the 
paper  is  founded  on  a  valuable  consideration,  being  a  mutual 
promise  for  the  benefit  of  each  other.' 

A  check  for  part  of  a  fund  of  a  depositor  does  not  operate  as 
an  assignment  pro  tarvto  of  the  fund  on  which  it  is  drawn,  and 
bind  the  bank  to  its  payment  out  of  the  fund  when  presented 
without  acceptance  by  the  bank.''  It  is  not  payment  of  a  debt 
for  which  it  is  drawn  unless  it  be  so  agreed  between  the  parties^ 
and  the  debt  will  not  be  extinguished  unless  the  check  is 
paid  or  the  holder  guilty  of  neglect  which  may  operate  as  a  dis- 
charge of  the  drawee.^  Where  a  check  is  given  in  payment  of 
taxes,  but  is  not  presented  on  the  next  day  after  its  receipt 
by  the  treasurer,  and  the  bank  upon  which  it  is  drawn  fails, 
such  check  will   not   be  considered  payment.      The  ordinary 

1  Kahn  v.  Walton,  46  0.  S.  195.  *  Rankin  v.  Knight,  1  C.  S.  C.  R.  515. 

a  Anderson  v.  Sharp,  17  0.S.  126;  «Id.;   Cowley  v.  Dunlop,  7  T.  R. 

5  Gray,  561 ;  11  Mass.  27;  8  Met.  442 ;  565 ;    Buckler  v.  Brettivant,  3  East 

10  Wend.  276.  72 ;  Eaton  v.  Carey,  10  Pick.  214 ! 

8  McGregor  v.  Loomis,  2  Disn.  251 ;  Do  we  v.  Schutt,  2  Denio,  623 ;  Whit- 

2  Hill,  425.    If  the  draw^er  have  no  tier  v.  Eager,  1  Allen,  499 ;   Higgin- 

funds  in  the  bank  he  cannot  com-  eon  v.  Gray,  6  Met.  218  ;  Trustees  v. 

plain.    Fletcher  v.  Pierson,  69  Ind.  Hill,  12  Met.  462. 

281 ;  Culver  v.  Marks,  122  Ind.  554.  '  Bank  v.  Brewing  Co.,  50  O.  S.  151, 

*  Burdaall  v.  Chrisfield,  1  Disn.  51.  »  Kahn  v.  Walton,  46  O.  S.  195. 
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rule  will  not  apply  as  against  the  state,  and  on  account  of  the 
crowded  state  of  ousiness  such  non-presentment  will  not  con- 
stitute a  defense.^  It  may  serve  as  a  good  tender  of  payment 
where  the  parties  waive  all  objections.^  A  check  given  in  pay- 
ment of  money  lost  at  gaming  being  void,  an  indorsee  can  not 
recover  the  same  from  the  drawee.^  It  will  not  operate  as  a  gift 
unless  accepted  or  paid.*  A  check  being  considered  a  mere 
chose  in  action  and  not  a  transfer  of,  the  fund  unless  accepted,^ 
a  third  person  may,  therefore,  before  the  same  is  presented,  at- 
tach the  funds  of  the  bank,  as  the  bank  is  only  a  debtor.^  The 
holder  of  a  check  can  not  maintain  an  action  against  the  bank 
upon  which  it  is  drawn  for  its  refusal  to  pay,  although  the  bank 
has  money  of  the  drawer  upon  deposit.*^  This  follows  because  the 
bank  is  liable  to  the  drawer  for  its  failure  to  honor  the  checks.* 

Sec.  290.  Petition  of  payee  against  drawer  of  check. — 

[Cciption  and  formal  opening.'] 

There  is  due  the  plaintiff  from  the  defendant  company,  as 
drawer,  the  sum  of dollars,  which  he  claims  with  inter- 
est from  the day  of ,  18 — ,  on  a  bank  check,  of  which 

the  following  is  a  copy  of  all  credits  and  indorsements  thereon, 
to  wit:  \_Covy.']  Payment  of  said  check  was  duly  demanded 
at  said  bank  at  maturity,  but  defendant  had  no  funds  at  said 

bank,  and  the  same  was  not  paid ;  but  on  the  day  of 

,  18 — ,  said  bank  paid  the  sum  of dollars  only,  and 

the  balance  was  not  paid  for  the  reason  that  the  defendant 
had  no  funds  at  said  bank,  and  was  not  paid,  of  all  of  which 

defendant  had  due  notice  [or^  that  on  the day  of , 

18 — ,  said  check  was  duly  presented  to  said  bank  for  pay- 
ment, but  was  not  paid,  and  thereupon  plaintiff  demanded  of 
the  defendant  that  he  pav  the  same,  which  was  refused]. 

There  is  now  due  on  said  check  a  balance  of dollars  with 

interest  from ,for  which  amount  demand  was  duly  made 

[oTj  that  no  part  thereof  has  been  paid,  and  there  is  now  due 

from  the  deiendant  to  the  plaintiff  thereon  the  sum  of 

dollars]. 

Wherefore  plaintiff  asks  judgment  against  the  said  defend- 
ant in  the  sum  of dollars  with  interest  from  the day 

of ,  18—. 

Note.—  From  Fre^  ▼.  Gragg,  unreported  caae^  S.  C,  Na  1646^  It  is  held 
that  in  an  action  against  a  drawer  of  a  check  it  should  be  averred  that  de- 
mand and  notice  of  non-payment  to  the  drawer  has  been  made.  Insurance 
Ckx  V.  Coons,  85  Iowa,  864;  Shultz  v.  Dupuy,  8  Abb.  Pr.  252;  Judd  ▼. 
Smith,  8  Hun,  100.  But  see  ante^  sea  280.  If  the  drawee  is  insolvent,  as 
against  the  drawer  it  is  immaterial  or  not  necessary  to  make  presentment 
and  give  notice.    Lovett  v.  Cornwell,  6  Wend.  869. 

Consideration, —  It  is  not  necessary  to  aver  consideration,  as  the  check 
imports  it    McCiain  v.  Lowther,  85  W.  Va.  297. 

iMauck  V.  Fratz,  4  W.  L.  R  1044.       <  Simmons  v.  Savings  Society,  41 
s  Jennings  v.  Mendenhall,  7  O.  S.    O.  S.  457. 
257.  »  Cain  ▼.  Bank,  107  Mass.  45 ;  Bank 

s  Bank  v.  Portner,    46  O.  &  881 ;    v.  Bank,  46  N.  Y.  82l 
R.  S.,  sec.  4269.  e  Jmboden  v.  Perrie,  18  Lea,  504. 

'  Railroad  Co.  v.  Bank,  54  0.  S.  60. 
•Id. 
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Sec.  291.  Petition  by  indorsee  against  drawer. — 

[Caption,'] 

Plaintiflf  says  that  on  the  day  of  ,  18 — ,  the  de- 
fendant drew  his  check  in  writing  upon  the  First  National 
Bank  of  0.,  Ohio,  thereby  directing  said  bank  to  pay  to 

the  order  of the  sam  of  dollars,  of  which 

the  following  is  a  copy,  to  wit:  [Copy.']  That  the  said  J.  S. 
indorsed  said  check  to  this  plaintiff  as  follows :  [Copy.]  Plaint- 
iff presented  said  check  to  said  bank  for  payment,  wnich  was 
refused,  due  notice  of  which  was  given  saia  defendant.  Plaint- 
iff thereupon  demanded  payment  of  said  defendant,  but  he  has 
wholly  failed  and  refused  to  pay  the  same. 

Wherefore  plaintiff  asks  judgment  against  said  defendant 
for  the  sum  of  $ ,  etc. 

Note. — See  Dote  in  ante^  sea  287.  As  to  right  of  recovery  by  indorsee 
against  drawer  when  delay  has  been  made  in  presenting  check  and  bank 
his  failed  in  meantime,  see  Hamilton  v.  Salt  &  Lumber  Ca,  64  N.  W.  Ben. 
908  (Mich.,  1898). 

Sec.  292.  Petition  of  drawer  against  drawee. — 

[Caption  a/nd formal  opening!] 

That  on  the day  of ^  18 — ,  the  plaintiff  had  on  de- 

Eosit  in  the  defendant's  bank dollars,  subject  to  any  check 
e  might  draw  thereon. 

That  on  said  day  he  drew  his  check  on  said  defendant  re- 
questing him  to  pay  0.  or  order dollars. 

That  said  C.  indorsed  the  said  check  to  B.,  who  indorsed 
the  same  to  L. 

That  on  the day  of ,  18 — ,  and  while  said  sum  of 

money  was  still  on  deposit  in  said  bank,  said  L.  presented 
said  ciieck  during  banking  hours  to  the  defendant  for  payment, 
which  was  refused,  whereby  plaintiff  was  compelled  to  pay 

the  same,  to  his  damage  in  the  sum  of dollars,  for  which 

he  demands  judgment. 

Note. — A  bonaflde  bolder  of  a  check  has  a  right  of  action  against  the 
drawee  in  case  payment  is  refused  when  the  drawer  has  sufficient  funds 
on  deposit    McGregor  v.  Loomis,  1  Disn.  247,  248.    See  sec.  2,  ante. 

Sec.  293.  Certified  checks  and  form  of  petition. —  The 

certification  of  a  check  does '  not  completely  change  its  char- 
acter. It  produces  a  different  relation  between  the  original 
parties ;  the  drawee  ceases  to  be  the  debtor  of  the  drawer,  but 
it  remains  an  order  for  payment,  and  operates  in  favor  of 
third  parties  merely  as  an  assurance  that  it  is  genuine  and 
will  be  paid.  It  makes  a  difference,  however,  upon  whose  re- 
quest the  same  is  certified.  If  a  holder  instead  of  presenting 
a  check  for  payment  procures  the  bank  upon  which  it  is 
drawn  to  certify  it  as  a  claim  or  demand  upon  the  bank,  or 
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puts  it  into  ciroulation,  the  drawer  will  be  released.^  But  if 
a  drawer  causes  his  check  to  be  certified  before  it  leaves 
his  hands,  it  does  not  discharge  him  from  liability  to  the 
holder  thereon  if  the  same  is  duly  presented  for  payment  and 
notice  given  of  its  non-payment.'  It  becomes  substantially 
a  certificate  of  deposit  in  the  holder's  hands,  and  the  fund 
ceases  to  be  under  the  control  of  the  depositor.  The  party 
accepting  the  check  does  not  take  the  risk  of  the  solvency  of 
the  bank,  as  acceptance  of  a  certified  check  does  not  constitute 
payment  any  more  than  does  an  ordinary  check,'  the  person 
receiving  it  simply  as  an  additional  security  for  payment,  and 
if  it  is  presented  within  dtie  time,  payment  refused  and  due 
notice  given  to  the  drawer,  he  cannot  complain.*  A  certifi- 
cate that  a  check  '^  is  good  "  is  equal  to  an  acceptance  thereof.* 
A  bank  certifying  a  check  certifies  the  genuineness  of  the 
drawer's  signature  and  that  it  has  funds  with  which  to  meet 
it,  but  does  not  warrant  the  genuineness  of  the  body  of  the 
check  as  to  the  payee  or  the  amount  secured.*  A  petition 
against  a  bank  upon  a  certified  check  may  bo  in  the  following 
form : 

WaptionJ] 

rlamtiflf  says  that  defendant  is  a  corporation  duly  organized 
as  a  national  bank  under  the  laws  of  the  United  States  and 


located  at  C,  Ohio ;  that  on  the 


day  of ,  18 — ,  Jno. 


Doe  made  delivery  to  the  plaintiff  of  a  check  of  which  the 


» Born  V.  Bank,  128  Ind  78 ;  Cin- 
ciDnati  Oyster  Ga  v.  Bank,  4  O.  CX  G 
135;  aff'd,  51  O.  a  — ;  Bank  v. 
Leacb,  52  N.  Y.  850 ;  Bank  v.  Jones, 
12  L  R  A.  492;  27  N.  R  Rep.  538; 
Bank  v.  Cornhauser,  87  Ul.  App.  476. 

2  Cincinnati  Oyster  Ca  ▼.  Bank, 
supra, 

*  Barr  v.  National  Bank,  24  W.  L.  B. 
260  (Ind). 

4  Morse  on  Banking,  sees.  414-416 ; 
52  N.  Y.  850;  42  HI  288;  48  111.  497; 
82  N.  Y.  1. 

» Nolan  V.  Bank,  67  Barb.  24;  Bank 
▼.  Leach,  53  N.  Y.  850 ;  Simpson  ▼. 
Insurance  Co.,  84  Cal.  189. 

•  Bank  v.  Bank.  67  N.  Y.  458 ;  Ma- 
rine Bank  ▼.  Bank,  59  N.  Y.  67;  Na- 
tional Bank  ▼.  National  Bank,  55 


N.  Y.  211.  See  14  Am.  Repi  282; 
66  Mo.  608;  89  N.  Y.  4ia  It 
amounts  to  an  acceptance  by  the 
bank  (Barnes  ▼.  Banli^  19  N.  Y.  169; 
Simpson  v.  Insurance  Co.,  44  CaL 
189 ;  Bank  ▼.  Leach,  52  N.  Y.  850 ; 
Meads  v.  Bank,  25  N.  Y.  146 ;  82  AnL 
Dec.  881),  thereby  binding  itself  to 
hold  the  necessary  funds  for  its  pay- 
ment Bank  ▼.  Butchers,  16  N.  Y. 
125;  65  Am.  Dea  678;  Rounds  v. 
Smith,  42  111.  245.  The  bank  becom  s 
in  fact  the  principal  debtor  and  th'j 
drawer  is  discharged.  Bank  v.  Leacb, 
62  N.  Y.  850;  Bank  v.  Whitman,  94 
N.  Y.  348.  A  certificate  of  deposit  is 
regarded  as  a  negotiable  promissory 
note.  Citizens'  Bank  ▼•  Brown,  46 
O.  a  89. 
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following  is  a  copy  with  all  the  indorsements  thereon,  to  wit : 
[Copy.'] 

That  on  the day  of y  18 — ,  the  plaintiff  presented 

said  check  to  the  said  defendant,  who  by  its  duly  authorized 
agent  accepted  the  same  in  writing  and  certified  the  same  to 
be  good,  which  certification  is  in  the  following  words,  to  wit : 
[Govy  of  acceptance!] 

That  plaintiff  presentfed  said  check  to  the  said  defendant 
bank  and  demanded  payment  thereof,  which  was  refased,  and 
there  is  now  due  thereon  from  the  said  defendant  to  the 
plaintiff  the  sum  of dollars. 

Wherefore  plaintiff  asks  judgment  against  the  defendant,  etc. 

Sec.  294.  Answer  that  certified  check  was  a  forgery. — 

\Caption^ 

That  it  admits  that  it  certified  the  check  sued  on  in  this 
action,  but  alleges  that  said  check  was  a  forgery  in  this :  That 

it  was  drawn  by  R  F.  for  the  sum  of dollars,  but  it  was 

altered  and  changed  by  some  one  unknown  to  defendant  by 
raising  said  sum  of dollars  to dollars. 

That  defendant  had  no  knowledge,  at  the  time  it  certified 
said  check,  that  the  same  had  been  altered,  but  discovered  the 
same  afterward. 
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indorsement 

884b  Answer  of  acceptance  forac- 
commodation  of  plaintifl 

AireWKRS— PORMS— NOTEa 

Sea  886L  Answer  denying  obligation 
as  maker,  claiming  that  of 
accommodation  Indorser. 
888.  Answer  of  indorser  setting 
up  verbal  agreement  as  to 
indorsement 


Sea  887.  Answer  denying  execution, 
and  setting  op  want  of 
consideration  —  A  mere 
gift 

888.  Answer  that  note  was  pur- 
chased with  notice  that 
it  was  accommodation 
paper. 

889l  Answer  of  want  of  con* 
sideration  by  reason  of 
failure  of  title  to  property. 

840.  Answer  that  note  was  given 
for  gambling. 

84L  Answer  that  consideration 
was  for  a  patent-right 

842L  Alteration  of  notes. 

848b  Answer  denying  execution 
of  note;  that  it  was  al- 
tered after  execution  by 
payee. 

844.  Answer  that  note  was  al- 

tered by  the  addition  of  a 
name. 

845.  Reply  that  note  was  pur- 

chased in  usual  course  of 
busines& 


See.  295.  Parties  to  actions  on  notes  and  bills. —  The 

code  requires  that  actions  should  be  brought  in  the  name 
of  the  real  owner  or  party  in  interest,  whether  his  title  be 
legal  or  equitable,  and  that  ownership  should  fully  appear  in 
the  petition.^  Makers  and  indorsers  may  be  joined  in  one 
action,  but  the  facts  showing  their  liability  must  be  stated.' 
In  an  action,  however,  by  an  indorsee  of  a  note  or  bill,  it  is 
not  generally  considered  necessary  to  make  a  specific  allega- 
tion showing  the  relationship  of  parties,  as  that  appears  fully 
from  the  copy  incorporated  in  the  petition,  although  it  is 
largely  a  matter  of  taste.  The  holder  of  a  note  as  collateral 
security  is  the  real  party  in  interest  and  may  bring  an  action 
in  his  own  name;'  and  where  a  note  has  been  assigned  to 


1 R.  a,  sec.  4098 ;  ante,  sea  8 ;  Max-       >  Maxwell  on  Code  Pldg.  128-9. 
weUonCodePldg.  95;  Bliss  on  Code       'Herron   ▼.   Cole^  26   Nefai    692; 
Pldg.,  sec.  23a    Seeposf,  sea  29&         Williams   ▼•   Norton,   8  Kan.  295; 
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another  for  ooUection  merely,  suit  may  be  brought  by  saoh 
party  as  the  real  party  in  interest,  although  the  only  interest 
which  he  may  have  is  his  compensation  for  collection.^  An 
agent  to  whom  paper  is  indorsed  for  collection  may  bring  suit 
if  his  indorser  could  have  maintained  an  action  thereon,  aU 
though  he  is  bound  to  account  to  the  payee  for  the  proceeds.^ 
And  an  indorsee  of  a  promissory  note  may  sue  the  indorser 
before  suing  the  makers,  the  latter  not  being  necessary  parties 
to  the  suit ; '  or  an  agent  may  bring  an  action  in  his  own  name, 
if  he  has  possession  and  the  legal  title  at  the  time,  although 
the  note  be  indorsed  to  another.^  Where  a  note  is  made  by 
consent  of  all  parties  to  one  in  trust  for  others,  such  person 
may  sue  without  joining  the  remainder,  even  though  he  be  a 
trustee,  and  if  the  note  is  made  to  him  in  his  individual  name 
he  need  not  sue  in  his  representative  capacity ;  *  or  a  note 
payable  to  the  president  of  a  bank  may  be  sued  on  by  him 
alone  as  trustee  of  an  express  trust.*  Where  the  payee  of  a 
note  has  possession  of  it,  he  may  strike  out  an  indorsement 
thereon  by  him  and  maintain  an  action  in  his  own  name 
without  a  re-assignment.^  The  payee  of  a  note  who  trans- 
fers it  by  writing  his  name  on  the  back,  guarantying  its  pay- 
ment, may  be  sued  jointly  with  the  maker.*  The  holder  or 
payee  of  a  check  cannot  maintain  an  action  in  his  own  name 
against  the  drawee  when  the  same  has  not  been  accepted.' 
Under  the  provision  of  the  code  that  an  action  mast  be 
brought  in  the  name  of  the  real  party  in  interest,  a  defense 

Van  Eman  ▼•  Stanchfield,  18  MiDD.  v.  Norton,  8  Kan.  295 ;  Beattie  ▼• 

76;  Wetmore  v.  San  Francisco,  44  Lett»  28  Mo.  596. 

OaL  294.  'McOhee  ▼.  Bank,  98   Ala.  192; 

1  See  ante,  sea  8;  White  ▼.  Stan-  Corbin  ▼.  Bank,  87  Va.  661. 

ley,  29  O.  a  428;  Allen  v.  Brown,  44  «Sinead  v.  Fay,  1  Disn.  58L 

N.  Y.  228 ;  Meeker  v.  Claghom,  44  ^  Scantlin  v.  AUison,  12  Kaa  85 ; 

N.  Y.  849 ;  Eaton  ▼.  Alger,  47  N.  Y.  Nicolay  ▼.  Fritschel,  40  Ma  67.    See 

846;  Hays  ▼.  Hathom,  74  N.  Y.  486;  ante,  sea  a 

Curtis  Y.  Sprague^  61  GaL  289 ;  Smead  •  Wolcott  ▼.  Standley,  62  Ind.  19a 

▼.  Fay,  1  IMsn.  681 ;  Hardin  ▼.  Helton,  ^  Spencer  v.  CSarstarphen,  15  Ck>la 

50  Ind.  819.  445 ;  24  Paa  Rep.  882  (1890). 

s  Wintermute  ▼.  Torrent,  88  Mich.  •  Kautzman  ▼.  Weirick,  26  (X  & 

555;  Moore  ▼.  Hall,  48  Mich.  148;  880. 

Eaton  ▼.  Alger,  47  N.  Y.  845 ;  Webb  •  Boettcher  ▼.  Bank,  16  Cola  16;  94 

V.  Morgan,  14  Ma  428 ;  Wetmore  ▼.  Paa  Repi  582  (1890^ 
San  Francisco,  44  CaL  294 ;  Williams 
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that  oDe  of  the  parties  has  assigned  his  interest  is  available 
only  by  an  answer  denying  such  interest.^  An  action  cannot 
bo  maintained  against  both  principal  and  agent  where  it  is 
claimed  that  the  maker  of  a  note  acted  as  agent  in  its  exe- 
cution.' 

See.  296.  Petition  on  notes  and  b}lls  —  General  rales. — 
In  framing  a  petition  under  the  code  in  an  action  on  a  prom- 
issory note  or  bill  of  exchange,  a  oopy  of  the  note  with  all 
the  credits  and  indorsements  thereon  should  be  incorporated 
in  the  petition  or  attached  thereto.'  It  is  considered  unneo- 
essary^  when  there  are  no  indorsements,  to  so  aver^  although 
it  is  the  better  practice  to  do  so ;  ^  nor  is  an  omission  to  state 
that  all  the  credits  are  given  in  the  copy  fatal.*  If  the  short 
form  prescribed  by  section  6086  of  the  code  be  adopted,  it  is 
only  necessary  to  state  that  there  is  due  upon  the  note  a 
specified  dum.*  When  others  than  the  makers  of  a  note  or 
acceptors  of  a  bill  are  parties,  the  facts  which  fix  their  liability 
should  be  stated.^  Thus,  under  this  statute,  in  an  action  by 
an  indorsee  of  a  note,  it  i^  suflScient  merely  to  frame  the  pe- 
tition in  the  usual  form,  giving  a  copy  of  the  note,  as  title 
or  ownership  is  implied  from  an  allegation  that  there  is  due 
a  specified  sum.'  A  petition  which  merely  avers  the  execu- 
tion of  a  note  and  gives  a  copy  thereof  shows  a  promise  to 
pay.'  And  so,  if  a  note  is  made  part  of  a  petition,  it  is  im- 
material whether  it  be  averred  that  the  same  is  payable  to 
plaintiff.*'    Merely  averring  ownership  in  the  plaintiff  without 

iHanna  v.  Ingram,  98  Ala.  482;  L.  M.  420;  Swan's  P.  &  P.   184-6u 

9  a  Bep.  621  (1891).  This  is   the   construction  given  to 

'  Bank  ▼•  Turner,  24  N.  Y.  S.  794.  similar  provisions  in  the  codes  of 

*  See  ante^  8ec&  57,  58,  where  this  other  statea    PrindeU  v.  Carruthers, 
ia  fully  discussed.  15  N.  Y.  425 ;  Bank  v.  Jacobson,  15 

« Ives  V.  Strickland,  4  W.  I^  R  852.    Abb.  Pr.  2ia    It  is  held  in  California 

*  IngersoU  ▼.  Craw,  1  Clev.  "Rep,  1.    that  an  averment  that  there  is  a  cer- 
*R.  S.,  sec.  5086;   ante,  sec.  57.    tain  amount  due  upon  a  note  is  a 

Plaintiff  must  show  what  sum  there  mere  conclusion  of  law.    Frisch  ▼• 

is  due  before  a  defendant  can  be  Caler,  21  CaL  71 ;  Davanaj  ▼.  Eggen- 

called  upon  to  deny.   Villers  v.  Lewis,  hofE,  48  CaL  895.   Title  may  be  stated 

1  Handy,  89.  by  alleging  that  plaintiff  owns  the 

'  R  S.,  sec.  5086 ;  ante,  sec.  57.  note.    Insurance   Ca  v.  Goodin,  1 

B  Sargent  v.  Railroad  Ca,  82  O.  a  Handy,  81. 

440;  Bank  v.  Jacobson,  15  Abb.  Pr.  'Reynolds  ▼.  Baldwin,  98  Ind.  67. 

2ia  See  Ohio  life  Ina  Ca  v.  Goodin,  w  Jaqua  v.  Woodbury,  8  Ind.  App^ 

1  Handy,  81 ;  Meyers  v.  Miller,  2  W.  289 ;  29  N.  K  Repi  578  (1892^ 
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setting  forth  iDdorsements  or  otherwise  showing  title  will  not 
be  sufficient.^  An  allegation  that  a  note  was  made  to  the 
plaintiff  is  a  safficient  averment  of  ownership  without  alleg- 
ing delivery;*  and  so  with  an  averment  that  a  payee  of  a 
note  sued  on  indorsed  it  to  plaintiff  by  writing  his  name  on 
the  back.'  A  defendant  may  prove  that  the  plaintiffs  are 
not  the  owners  of  a  note^  even  where  there  is  no  such  issue 
made  by  the  plaintiffs  in  the  case.^  A  failure  to  allege  that 
an  indorsement  and  delivery  of  a  note  was  for  value  and  be- 
fore maturity  is  not  ground  for  a  demurrer.* 

Where  a  note  or  bill  has  been  dishonored  it  is  necessary  to 
state  that  fact  in  the  petition ;  and  in  an  action  against  the 
maker  and  indorser  of  a  note,  an  allegation  that  the  same  was 
presented  at  maturity  to  the  maker  for  payment  but  was  un- 
paid, due  notice  of  which  was  given  to  the  indorser,  is  a  suffi- 
cient allegation  of  presentment,  refusal  and  notice.*  Or  in  an 
action  by  an  indorsee  against  an  indorser  of  a  bill,  an  allega- 
tion that  the  same  was  presented  to  the  drawee  "  for  accept- 
ance and  was  then  and  there  by  him  declined  and  refused 
acceptance,  and  not  accepted,"  is  a  sufficient  averment  of  de- 
mand of  acceptance;^  but  an  averment  that  a  note  was  pro- 
tested is  not  equal  to  an  averment  that  it  had  been  duly 
presented  to  the  maker  for  payment  and  that  payment  was 
refused.*  And  so  where  it  is  claimed  that  demand  and  notice 
have  been  waived  it  is  equally  essential  that  the  facts  con- 
stituting such  waiver  be  fully  set  forth,  as  proof  of  waiver 
cannot  be  admitted  under  a  general  allegation  of  presentment 
and  notice  of  dishonor.*  Where  it  is  necessary  that  an  accept- 
ance of  a  bill  or  guaranty  should  be  in  writing,  a  mere  aver- 
ment that  the  bill  was  accepted,^*  or  that  the  guaranty  was 

1  Gould  V.  Insurance  Ca,  8  W.  L.  B.  &  Rubelman  v.  McNichol,  18  Ma 

281.  App.  584. 

3  Keteltas  v.  Meyers,  10  N.  T.  282 ;  6  Young  v.  Miller,  68  Cal.  802 ;  Fisk 

24  N.  Y.  547 ;  12  How.  Pr.  452,  4«0.  v.  Miller,  68  CaL  367 ;   Spencer  v. 

'  Rubelman  v.  McNicbol,  18  Ma  Locomotive  Works,  17  Abb.  Pr.  llOl 

App.  584.  7  Bank  v.  Hatcb,  78  Ma  la 

*  Russell  V.  Oregg,   40   Kan.  89 ;  »  Price  v.  McClare,  8  Abb.  Pr.  25& 

80  Pac.  Rep.  185  (1802).    It  is  not  » Pier  ▼.  Heinricboffen,  52  Ma  888- 

necessary  to  allege  that  a  note  was  886. 

delivered.    Keesling  v.  Watson,  01  i<^Bank  ▼•  £dward%  11  How.  Pr, 

lad.  578;  Doane  v.  Dunlap,  Tap.  lia  216. 
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made/  without  stating  that  it  was  accepted  or  made  in  writ- 
ing, will  be  sufficient,  as  it  will  be  implied  from  the  mere 
allegation  that  it  was  in  writing.  It  should  not  only  appear 
that  there  was  a  promise  made  but  that  it  was  broken,' 
though  an  averment  that  there  is  due  and  owing  a  certain 
sum  of  money  is  generally  conceded  to  be  a  sufficient  allega- 
tion as  to  non-payment ; '  and  so  with  an  allegation  that  no 
part  of  a  note,  principal  or  interest,  has  been  paid/  But  a 
petition  will  not  be  held  insufficient  if  it  fails  to  aver  that  a 
note  is  due  at  the  commencement  of  the  action  if  the  copy 
embodied  in  the  petition  by  its  terms  shows  that  it  fell  due 
before  the  same  was  filed.*  An  allegation  which  states  that 
only  part  of  the  principal  sum  demanded  still  remains  due  and 
unpaid  is  insufficient  to  sustain  a  judgment.*  But  failure  to 
allege  that  some  part  is  due  and  unpaid  is  a  defect  which  will 
vitiate  a  judgment  by  default.^ 

Sec.  297.  Consideration  —  Bales  of  pleading. —  It  is  well 
understood  that  a  promissory  note  imports  consideration, 
and  hence  it  is  unnecessary  in  an  action  thereon  to  aver  that 
the  same  is  founded  on  a  valuable  consideration.*  And  so  a 
description  of  a  note  in  a  pleading  is  sufficient  without  an 
averment  of  consideration.*  Consideration  is  likewise  pre- 
sumed from  indorsement  and  delivery,  rendering  it  unneces- 
sary in  an  action  by  the  holder  against  an  indorser  to  state 
that  the  note  was  transferred  for  a  valuable  consideration, 
as  that  would  be  matter  of  defense  to  be  set  up  in  the 
answer.^*  An  averment  that  a  guarantor  is  liable  both  as  an 
indorser  and  guarantor  implies  a  transfer  of  the  note  of  the 
guarantor  to  the  guarantee,  and  imports  consideration  for 
the  contract  of  guaranty."    A  note  made  on  condition  that 

>  Miles  ▼.  Jones,  28  Ma  87.  91  IncL  578 ;  Leach  v.  Rhodes,  49  Ind. 

3  Villere  V.  Lewis,  1  Handy,  89.  291 ;  Wintem  v.  Rush,  84  Cal.  186  ; 
SKeteltas  v.  Meyers,  19  N.  T.  281.  Durland    v.    Pitcairn.  51  Ind.  450; 

4  Jones  V.  Frosty  28  Cal  245.  Peets  v.  Bratt.  6  Barb.  662 ;  Keteltas 
ft  Postel  V.  Oard,  1  Ind.  App.  252 ;  v.  Meyers,  19  N.  Y.  231 ;  Lindell  v. 

27  N.  K  Rep.  584  (1891).  Roakes,  60  Mo.  249;  Search  v.  Miller, 

6  Notman  v.  Green,  90  CaL  172 ;  27  9  Neb.  26. 

Pac.  Repu  157  (1891).  •  UnderhiU  v.  PhiUips,  10  Hun.  591. 

f  Barney  v.  Vigoreaux,  92  CaL  68L  "Dumont  ▼.  Williamson,  18  O.  S. 

^Dugan  V.  CampbeU,  1  O.  115;  2  515. 

Bates*  Pldg.  880 ;  Keesling  v.  Watson,  ^^  Clay  ▼.  Edgerton,  19  O.  a  549. 
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the  payee  shall,  during  a  certain  specified  time,  abstain  from 
intoxicating  liquor,  is  a  sufficient  consideration  to  sustain  an 
action.^  Where  the  defense  is  interposed  in  an  action  by  an 
indorser  upon  a  note  that  he  is  not  an  innocent  holder  for 
value,  the  amount  paid  by  him  for  the  note  is  only  important 
so  far  as  it  affects  the  good  faith  of  the  purchaser,  and  he  is 
a  hanajide  holder  even  though  he  has  paid  a  sum  less  than  its 
fair  and  reasonable  value.' 

Sec.  298.  Bona  fide  holders  —  Bights  of.—  A  person  who 
takes  paper  before  maturity  for  a  valuable  consideration  in  the 
usual  course  of  trade,  without  knowledge  of  any  facts  that 
would  impeach  its  validity  in  the  hands  of  the  original  parties, 
holds  it  by  a  good  title.'  But  the  maker  is  not  liable  as  against 
the  holder  if  the  former  was  induced  by  fraud  to  believe  that 
he  was  signing  an  instrument  other  than  a  promissory  note.^ 
A  person  taking  a  note  given  for  a  patent-right  with  knowl- 
edge of  its  consideration  takes  it  subject  to  such  defenses  only 
as  would  have  existed  against  it  if  such  words  had  been  legibly 
written  or  printed  thereon.*  The  title  oi  2i,ho7ia  fide  holder  of  a 
"  red  line  wheat "  note  cannot  be  impeached  by  showing  that  he 
took  it  under  circumstances  which  ought  to  have  excited  the 
suspicion  of  a  prudent  man.*  To  become  a  honafide  holder  it 
is  not  necessary  to  pay  the  full  face  value  of  a  note.''  A  person 
possessed  of  ordinary  faculties  and  ability  to  read,  who  signs 
a  note  without  knowledge  of  what  he  is  signing,  without  read- 
ing it,  but  relying  solely  on  the  representations  of  the  payee 
that  it  was  a  paper  other  than  a  note,  cannot  be  permit- 
ted, as  against  a  hona  fide  holder  before  maturity  for  value, 
to  deny  its  execution;*  nor  can  a  person  who  negligently 
signs  and  delivers  a  printed  note  without  knowledge  of 
what  it  is  deny  the  authority  of  a  person  to  whom  it  was 
delivered  to  fill  the  blanks  therein   as  against  a  hona  fide 

iLindell  ▼.  Rokes,  60  Mo.  249.  ^Tod  ▼.  Wick,  86  O.  a  87a    See 

«  Tod  ▼.  Wick,  86  O.  8.  870 ;  Rooker  sec.  297. 

V,  Rooker,  29  O.  a  1 ;    Ejtchen  v.  •  Kitchen  v.  Laudenbach,  8  O.  G  C. 

Laudenbach,  8  O.  Q  Q  228;  Bailey  228;  afiTd  in  48  O.  a  177.    See  4  O. 

▼.  Smith,  14  O.  a  896.  G  Q  66;  Johnson  ▼.  Way,  27  O.  a 

•Johnson  v.  Way,  27  G  a  874  874. 

« De  Camp   v.  Hamma,   29  O.  a  ?  Baily  v.  Smith,  14  O.  a  896. 

467.    See  Eingsland  v.  Pryor,  88  O.  •  Winchel  ▼.  Crider,  29  G  a  4da 

aia 
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holder.^  If  it  be  admitted  that  a  note  has  been  obtained  by 
fraud,  a  bona  fide  indorsee  before  dae,  in  an  action  by  him, 
must  prove  that  he  received  it  without  notice,  for  value  and 
in  due  course  of  trade.'  An  answer  to  an  action  on  a  bill  not 
indorsed  by  the  payee,  denying  that  the  plaintiff  is  the  owner, 
and  alleging  that  he  did  not  receive  it  in  due  course  of  trade, 
jis  a  good  defense.'  The  holder  of  negotiable  paper  will  be 
'protected  against  defenses  arising  after  the  maker  has  notice 
of  the  transfer.* 

Sec.  299.  Indorsement. —  There  are  many  difilcult  ques- 
tions connected  with  the  subject  of  indorsement.  The  con- 
tract is  largely  implied  from  circumstances;  but  an  indorse- 
ment of  a  note  made  to  transfer  title  to  a  purchaser,  though 
in  blank,  is  an  absolute  contract  in  writing,  by  which  the  in- 
dorser  binds  himself  to  pay  the  note,  if  on  presentment  the 
maker  does  not,  provided  due  notice  has  been  given  of  non- 
payment.' Parol  evidence  is  oftentimes  permitted  to  show 
the  relationship  of  parties  or  the  nature  of  the  contract.  A 
party  indorsing  a  note  without  recourse  nevertheless  im- 
pliedly warrants  that  the  signatures  of  prior  parties  whose 
names  appear  thereon  are  genuine.'  An  indorser  transfer- 
ring a  note  upon  condition  that  the  same  is  to  be  collected 
at  the  risk  of  the  indorsee  is  still  responsible  for  the  note 
if  it  proves  to  be  forged.^  Where  a  debtor  of  a  bank  has 
transferred  paper  to  the  latter  as  payment  of  indebtedness 
owing  it,  indorsing  it  to  the  cashier,  the  latter  may  main- 
tain an  action  thereon;  and  a  defense  cannot  be  made 
thereto  of  which  neither  the  bank  nor  the  cashier  had  no- 
tice at  the  date  of  indorsement,  if  made  before  maturity.' 
The  mere  allegation  in  a  petition  that  a  defendant  is  lia- 
ble as  indorser  and  guarantor  implies  consideration.'  A 
blank  indorsement  may  be  reformed  by  way  of  defense; 
but  this  should  be  by  cross-petition  with  a  prayer  therefor, 

1  Roes  ▼.  Doland,  20  O.  a  47a  •  Damont  v.  WiUiamBon,  18  O.  &  515. 

s  White  ▼.  Francis,  4  Am.  Law  Vipc  ?  Shave  v.  Ehle,  16  Johna  201 ;  20 

501.  N.  Y.  22a 

s  Louisville   Banking  Ckx  v    Mo-  « white  v.  Stanley,  290.  &  42a 

Donald,  1  Qev.  Repi  1.  'Clay  v.  Edgerton,  19  O.  a  558; 

« Beard  v.  Dedolph,  29  W^s.  142.  Howe  v.  Kimball,   2  McLean,  108; 

» Farr  v.  Bicker,  46  a  a  266^  and  Heaton  ▼•  Hulbert^  8  Scam.  489. 
cited. 
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and  should  be  supported  by  clear  and  convincing  proof.^ 
While  a  person  who  is  in  possession  of  negotiable  paper 
under  a  blank  indorsement  is  prima  faoie  the  owner  thereof 
and  entitled  to  sue  thereon,  yet  this  presumption  may  be  re- 
butted  and  the  rights  of  the  real  owner  established.'  The 
mere  indorsement  upon  a  note  of  a  stranger's  name  is  prima 
foots  evidence  of  guaranty  in  the  absence  of  proof  that  it  was 
made  at  the  time  of  execution.'  So,  where  a  stranger  in- 
dorses a  note  before  maturity  and  before  its  transfer  to  a 
third  party,  the  owner  and  holder  thereof  may  recover  against 
him  as  an  unconditional  guarantor  without  proof  of  demand 
and  notice.*  Where,  before  delivery  of  a  note  to  the  payee, 
a  person  becomes  responsible  thereon  only  as  an  indorser  for 
accommodation,  of  which  the  payees  had  notice,  such  payees 
only  hold  an  equitable  title  subject  to  all  equities  between 
the  original  parties;*  but  where  a  person  who  writes  his  name 
on  the  back  at  the  time  of  the  execution  refuses  to  become  a 
general  maker,  intending  to  become  only  an  indorser,  he  will 
be  regarded  as  a  conditional  guarantor.^  The  contract  of 
an  accommodation  indorser  is  entire,  and  the  note  cannot  be 
made  payable  part  to  one  person  and  part  to  another  without 
the  consent  of  the  parties  thereto.^  An  answer  stating  that 
the  defendant  placed  his  name  on  a  note  as  an  accommodation 
merely,  and  that  there  was  no  agreement  that  he  was  to  be 
liable  to  a  greater  extent  than  as  an  accommodation  indorser, 
is  a  sufficient  general  denial  of  an  allegation  in  a  petition 
charging  him  as  a  general  maker,  and  the  burden  of  proof  is 
on  the  defendant.' 

See.  300.  Pleading  demand  and  notice. —  It  is  an  element- 
ary rule  that,  in  order  to  charge  an  indorser  of  a  note,  the 
petition  should  allege  presentment  at  maturity  and  due  notice 
to  the  indorser  of  non-payment.  The  law  on  this  subject  is 
strict  and  well  defined.    There  are  exceptions,  however,  to 

1  Farr  v.  Rioker,  46  O.  a  265.  <  CastJe  v.  Rickley,  44  O.  a  490. 

s  Osborn   v.  McClellaud,  43  a  a  •  S^mour  v.  Leyman,  10  O.  a  988. 

284  •  Seymour  v.  Micky,  16  O.  a  515i 

*  Champion  v.  Griffith,  18  O.  S28 ;  7  Erwin  v.  Lynn,  16  O.  a  53a 

Robinson  ▼.  Abell,  17  O.  86;  Oldham  'Parrish  ▼.  Mear8»  1  Handy,  4ML. 
T.  Broom,  88  O.  a  62;  18  a  441 ;  9 
0.189. 
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this  rule.  It  is  also  a  familiar  rule  that  presentment,  protest 
and  notice  may  be  waived  verbally,  by  writing,  or  implied 
from  acts  which  are  of  sufficient  character  to  convince  the 
mind  that  a  waiver  was  intended ;  ^  or  it  may  be  necessary 
where  an  indorser  has  taken  an  assignment  of  the  maker's 
property ; '  or  there  may  be  other  circumstances  which  excuse 
notice.  It  is  quite  essential  that  the  petition  should  contain 
a  clear  statement  of  the  fact  of  presentment  and  notice,  and 
if  it  has  been  waived  it  is  equally  necessary  to  allege  the  facts 
which  dispense  with  it,'  as  facts  dispensing  with  or  waiving 
demand  and  notice  to  charge  an  indorser  cannot  be  proved 
Jinder  an  averment  of  demand  and  notice.^ 

As  the  rules  of  pleading  require  the  pleader  to  state  the 
substantive  facts  constituting  his  cause  of  action,  and  not  the 
evidential  facts,^  a  complaint  alleging  demand  and  notice  upon 
a  note  in  a  case  where  an  indorser  has  made  a  promise  to  pay, 
with  full  knowledge  of  the  failure  on  the  part  of  the  holder 
thereof  to  make  presentment  and  give  notice,  need  not  allege 
those  facts,  but  the  usual  allegations  of  demand,  non-payment 
and  notice  of  dishonor  will  be  sufficient  when  sustained  by 
proof  of  such  facts/  An  allegation  that  a  note  was  presented 
at  maturity  to  the  maker  for  payment  but  that  it  was  not  paid, 
of  which  the  indorser  had  due  notice,^  or  an  averment  that 
a  bill  was  presented  on  a  day  before  or  after  the  expiration 
of  the  days  of  grace,  with  an  additional  allegation  that  the 
bill  was  due;^  or  that  a  bill  was  presented  to  a  drawee  for 
payment  without  stating  when,  and  that  payment  was  re- 
fused ;  *  or  a  general  allegation,  in  an  action  on  a  bill  against 
a  drawer,  that  the  same  was  not  paid  though  duly  presented 

iQlazev.  Ferguson,  48  Ean.  169;  ^Ante^  sec.  50. 

Markland  ▼.  McDaniel,  61  Kan.  860;  <  Clark  ▼.  Tryon,  23  N.  Y.  &  780. 

33  Pac.  Repi  1114;  Qoyea  ▼.  Viningy  See  also  2  DaniePs  Neg.  Inst,  sec. 

7  Meta  212;  Singerson  ▼•  Mathews,  1157;  Tubbetts  v.  Dodd,  28  Wend. 

30  How.  49e.  879 ;  Meyer  v.  ffibsher.  47  N.  Y.  205 ; 

s  Bank  ▼.  McGhiire,  88  O.  a  295 ;  Ross  v.  Hurd,  71  N.  Y.  145 ;  Bank  v. 

Kyle  ▼.  Oreen,  14  O.  496;  Delveling  Mofifat,   15  N.  Y.  &  889;  Camp  ▼. 

▼.  Ferris,  18  O.  170;  Baird  v.  West-  Bates,  11  Conn.  487. 

erman.  82  O.  a  29.  ^  Young  ▼.  Miller,  68  CaL  802 ;  Fisk 

»aark  V.  Tryon,  28  N.  Y.  a  780.  v.  Miller,  68  Cal.  867. 

4  Hudson  ▼.  Wolcott,  9  Olev.  Rep.  *  Peabody  v.  Fisher,  8  0.  585. 

194.  *  Heaver  ▼.  Beatty,  2  W.  L.  Q.  88a 
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for  payment,  of  which  the  drawer  had  notice,* — have  all 
been  held  sufficient  allegations. 

Where  demand  and  notice  are  unnecessary  because  of  the 
fact  that  an  indorser  has  sufficient  property  in  his  possession 
to  indemnify  himself,  the  following  averment  may  be  made 
in  the  petition:  "The  said  plaintiff  also  avers  that  he  was  ex- 
cused from  making  a  demand  upon  said  W.  H.  P.,  or  from 
notifying  the  said  defendant  that  said  notes  were  unpaid  on 

the day  of ,  18 — j  because  he  says  that  said  J.  B. 

(indorser)  then  had  sufficient  effects  in  his  possession,  by  vir- 
tue of  a  chattel  mortgage  (or  whatever  the  security  is),  to 
fully  and  completely  indemnify  him  against  the  payment  of 
said  promissory  note.** 

In  an  action  against  a  guarantor,  where  the  contract  of 
guaranty  is  absolute  and  unconditional,  it  is  not  necessary  to 
aver  or  prove  demand  or  notice;  but  where  the  contract  is 
dependent  upon  a  condition,  a  compliance  with  the  contract 
must  be  fully  alleged  and  proved  in  order  to  warrant  a  re- 
covery thereon.^  To  charge  guarantors,  demand  and  notice 
must  be  given.'  An  allegation  that  a  note  was  protested  after 
due  notice  has  been  held  not  equivalent  to  an  allegation  that 
it  was  presented  for  payment.^ 

Demand  and  notice  is  essential  where  a  note  is  made  pay- 
able in  instalments  in  order  to  charge  an  indorsee  in  case  of 
default  in  the  payment  of  any  instalment.*  If  the  maker  of 
a  note  be  dead,  demand  should  be  made  upon  his  admin* 
istrator.*  Demand  on  one  of  several  joint  makers  is  sufficient 
to  charge  an  indorser  J  Demand  need  not  be  made  by  a  party 
whose  name  is  on  the  note  in  the  position  of  a  promisor 

^  Wood  ▼.  DiUingbam,  1  Handy,  aUegation  in  this  case  was :  ^  Where- 

29 ;  Gay  v.  Paine,  15  How.  Pr.  107 ;  upon  the  said  note  is  then  and  there- 

Radway  v.  Mather,  5  Sand.  (S.  C)  064  duly  protested  for  non-payment»  all 

>  Clay  V.  Edgerton,  19  O.  S.  553 ;  of  which  the  aaid  H.  had  notica'^ 

Bashford  ▼.  Shaw,  4  O.  S.  266 ;  Brown  Protest  is  one  thhig  and  notice  is  an- 

V.  Curtis,  2  N.  T.  225 ;  Reed  v.  Hill-  other ;  the  former  may  be  made  and 

house,  7  Conn.  523.  the  latter  omitted. 

*  Greene  t.   Dodge,  2  6.  481,  the  *  Mallon  ▼.  Stevens,  6  W.  I^  B.  69l 

oourt  saying  that  a  contract  of  guar-  *  Huff  t.  Aebcraft,  1  Disn.  277. 

anty  is  in  its  very  nature  conditional.  7  Remington  v.  Harrington,  8  (X 

<Prioe   V.  McClae,  5    Duer,  670;  507. 
Cook  V.  Warren,  88  N.  Y.  87.    The 


420  BILLS   AND   NOTES.  [§  300. 

who  is  in  fact  an  indorser,  as  the  indorsers,  having  no  recourso 
on  him  as  a  maker,  oannot  lose  anything  by  the  want  of  it.^ 
If  a  maker  informs  a  bank  on  the  day  a  note  falls  due  that 
he  oannot  pay  it,  it  is  suflScient  to  warrant  a  finding  that 
a  demand  was  made.'  The  presentation  of  a  note  at  a  bank 
where  it  is  payable  on  the  day  of  maturity,  there  being  no 
funds  at  the  bank  to  meet  it,  is  sufficient  evidence  of  demand 
and  refusal.'  A  demand  may  be  made  after  business  hours  at 
the  plaoe  where  a  note  is  payable  if  there  is  any  one  there  to 
answer.* 

Demand  on  a  principal  debtor  and  notice  to  a  guarantor 
is  necessary  only  when  the  fact  of  the  liability  of  the  latter 
is  within  the  knowledge  of  the  guarantee;  but  if  the  facts 
npon  which  his  liability  rests  are  known  to  the  guarantor,  or 
each  party  has  equal  information,  he  must  take  notice  at  his 
peril.*  Demand  and  notice  is  not  necessary  upon  a  guarantor 
where  the  promise  becomes  an  original  one,'  nor  where  the 
guarantor  has  indemnity.^  'So  averment  of  demand  and '  no- 
tice is  necessary  where  a  guarantor  writes  upon  a  note,  ^^  I 
guaranty  the  payment  of  the  within  note  to  0.  E.  or  order,"' 
Demand  and  notice  may  sometimes  be  unnecessary,  as  when  a 
holder  has  been  thrown  off  his  guard  by  the  conduct  of  an 
indorser.* 

Questions  of  the  sufficiency  of  demand  and  notice  and  of. 
the  proper  parties  upon  whom  it  shall  be  made  are  frequently 
important  in  making  defenses  to  actions  upon  notes.  It 
,is  essential  that  notice  either  expressly  or  by  implication  in- 
form an  indorser  of  the  dishonor  of  a  bill,^'  and  containing  a 
sufficient  description  of  the  instrument,  inaccuracy  not  mis- 
leading being  immaterial,^  and  must  show,  by  implication  at 
least,  that  the  note  was  duly  presented  to  the  maker  and  die- 

1  Greenhough  ▼.  8mead,  8  0.  &  415.  ^Kyle  ▼.  Green,  14  O.  495;   Mc- 

>Heinan  v.  French,  8  a  &  0.  R  Coy  v.  Bank,  5  O.  648;  Delveling  v. 

661.  FerriB,  18  0. 170. 

•  Lafayette  Bank  v.  McLaughlin,  4  «  Clay  v.  Edgerton,  19  O.  a  249. 
W.  L.  R  70.  •  Boyd  ▼.  Bank,  82  O.  a  526;  Dan- 

•  Fox  ▼.  Newell,  8  W.  K  J.  421.  ieVs    Negotiable    Instruments,    sea 
•Baahford  ▼.  Shaw,  4  O.  a  268;    1108;  Gove  t.  Willing,  7  Mete.  212. 

Wolfe  V.  Brown,  5  O.  a  806 ;  Forest      ^^  Bank  ▼.  McLaughlin,  4  W.  L.  J. 
T.  Stewart,  14  O.  a  249.  7a 

•  Reed  ▼.  Evans.  17  0. 12&  u  Powell  v.  Bank.  1  Disn.  26a 
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honored,  although  it  is  not  necessary  to  state  that  the  indorsee 
is  loolced  to  for  payment.'  If  the  notice  shows  that  demand 
was  made  at  an  improper  time,  although  in  fact  properly  made, 
but  the  notice  is  wrongly  dated,  an  indorser  will  not  be  held.' 
Notice  need  not  be  given  to  more  than  the  first  immediate  in- 
dorser,  he  having  the  same  time  to  give  notice  to  those  prior 
to  him.'  A  party  to  whom  a  note  is  sent  for  collection  is  the 
holder  for  the  purpose  of  making  demand  and  notice.^  Notice 
may  be  sent  by  mail  on  the  day  of  default,  or  deposited  in  the 
mail  directed  to  the  indorser  in  time  for  the  mail  of  the  next 
day.'  In  an  action  on  a  bill  of  exchange,  a  claim  for  statutory 
damages  and  cost  of  protest  need  not  be  set  forth  in  the  pe- 
tition as  a  separate  and  distinct  cause  of  action  disconnected 
from  the  claim  on  the  bill.^. 

BILLS  OF   BZOHANaB. 

Sec.  SOL  Action  by  indorsee  or  holder  against  maker, 
•drawer  or  indorser. —  An  indorsee  or  holder  of  a  note  or 
bill  which  is  made  payable  by  indorsement  or  delivery  may 
institute  an  action  thereon  against  the  maker,  drawer  or 
obligor;  and  after  exercising  due  diligence  to  obtain  the  money 
from  the  maker,  drawer,  obligor  or  acceptor  he  may  bring 
an  action  against  the  indorser.'^  It  is  said  that  in  actions  by 
the  assignee  of  a  note  the  petition  need  only  state  what  is 
required  by  the  code,'  which,  as  before  stated,  is  that  a  copy 
with  all  credits  and  indorsements  thereon  may  be  given,  to- 
gether with  a  statement  that  a  specified  sum  is  due  and  pay- 
able.' Some  authorities  hold  that  an  indorsee  should  show  in 
his  petition  that  it  was  payable  to  the  order  of  the  payee,  set- 
ting out  fully  the  title  and  indorsement,^'  the  most  general 

iTownsend  v.  Bank,  2  O.  &  845.  <  Summit  Ca  Bank  v.   Smith,  1 

See  Fox  v.  Newell,  8  W.  I*  J.  421.  Handy,  675. 

'Spang  V.  McGary,  1  W. K  M.  406 ;  ^R.  a,  sec.  8172l 

Bank  v.  Townsend,  2  O.  S.  846.  •  Meyen  v.  Miller,  2  W.  I^  M.  42a 

<  Lawson  V.  Bank,  1  O.  a  206.  •  R  a,  sec.  6086.   See  ant€^  sees.  68, 

«  Powell  y.  Bank,  1  Dian.  26a  296. 

*Law8on   ▼.   Bank,  Ida  206.  ^^Jaccard  ▼.  Anderson,  82  Ma  188; 

Ordinary  and  reasonable  diligence  Rousch  v.  DufE;  86  Ma  812;  Bliss 

only   being    required.     Lawson   ▼.  on  Code  Pldg.,  sea  289L 
Bank,  supra;  Bank  v.  Townsend*  8 
O.  a843. 
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form  of  pleading  title  being  to  state  that  the  note  or  bill 
was  made  and  delivered  to  the  plaintiff,  or  indorsed  or  as- 
signed to  him/  although  it  is  quite  immaterial  what  ex- 
pression be  used,  as  an  allegation  that  the  plaintiff  is  a  bona 
fide  holder  and  owner,*  or  that  he  is  the  lawful  owner  and 
holder,*  or  that  the  note  was  delivered  for  value  received,  or 
that  he  lawfully  came  into  possession  of  it,^  or  that  he  par- 
chased  the  same,*  have  been  held  sufficient  averments  as  to- 
title.  In  Ohio,  however,  it  is  held  that  an  allegation  of  title 
is  implied  by  force  of  the  statute  from  the  statement  that 
there  is  due  the  plaintiff  a  certain  amount,  and  that  it  is  not 
therefore  essential  that  an  indorsee  of  a  note  aver  extrin- 
sic facts  showing  his  right  or  title  to  the  paper.*  This 
allegation  by  an  assignee  cannot  be  true  unless  the  party 
alleging  it  owns  the  daim.^  While  this  may  be  considei'ed  a 
well-settled  rule  of  practice,  nevertheless  it  seems  that  the 
better  way  would  be  to  state  all  of  the  facts  in  the  first  in- 
stance, as  shown  in  the  form  given.*  A  petition  by  an  in- 
dorsee of  a  note  need  not  aver  the  date  of  transfer,  and  is 
^ot  subject  to  a  motion  to  make  definite  and  certain  on  that 
account.*  In  an  action  by  indorsee  against  indorser  the  pe- 
tition should  allege  the  making  and  delivery  of  the  note  by 
the  maker  to  the  payee  and  the  indorsement  of  the  same^ 
by  the  payee.^*  A  person  other  than  a  payee  who  does  not 
give  a  copy  of  the  indorsement  in  his  petition  cannot  claim 
the  protection  given  to  a  hona  fide  indorsee  for  value  before 
maturity  although  the  note  shows  the  indorsement  thereon 
by  the  payee."  It  is  not  necessary  that  an  indorsee  allege 
that  the  indorsement  was  made  under  the  statute ;  ^*  nor  is  it 
essential  that  it  be  averred  that  the  same  was  transferred  for 
a  valuable  consideration,  as  that  is  presumed,  and  any  objec- 


1  Mitchell  ▼.  Hyde*  13  How.  Pr. 
460 ;  Appleby  v.  Eikins,  8  Sand.  678 ; 
Bliss  on  Code  Pldg.,  sea  88a 

s  Holstein  v.  Rice^  16  How.  Pr.  1. 

•  Reeve  ▼.  Fraker,  82  Wis.  24a 

4  Lee  ▼.  Aioslee,  1  Hilt  277. 

^Prindle  v.  Carrothers,  16  N.  Y. 
426. 

«  Sngent  ▼.  Railroad  Ca,  82  O.  a 
440,46a 


7  Id.  468 ;  Swan's  P.  A  P.  184 

8  See  posty  sea  814 

•Engeldv.  Canfleld,  1  GieT.  Rep. 
196.    An  averment  that  the  payee 
assigned  the  note  to  plaintiff  |yy  in- 
dorsement  is  sufficient    Simpkins  v. 
Smith,  94  Ind.  470. 
M  MaxweU  on  Code  Pldg.  129l 
11  Tisen  v.  Hanford,  81  O.  a  19a 
IS  Snedker  v.  Test»  Tap.  Ill 
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tion  in  that  respect  is  matter  of  defense.'  A  vendor  of  a 
note  transferring  it  by  indorsement  warrants  the  signatures  of 
the  prior  parties  even  thoagh  without  recourse.'  Nor  is  it 
necessary,  in  actions  against  persons  other  than  the  makers 
or  acceptors,  to  allege  the  kind  of  liability  upon  which  they 
are  sought  to  be  held,  but  only  the  facts  which  create  the 
same.'  In  an  action  by  an  indorsee  of  a  note  secured  by 
mortgage,  an  allegation  that  the  same  has  been  duly  assigned 
is  sufficient,  as  ownership  of  the  debt  necessarily  carries  with 
it  the  security.*  In  an  action  by  an  indorsee  against  his  in- 
dorser,  the  question  as  to  whether  or  not  a  blank  indorsement 
was  made  in  the  usual  course  of  trade  for  the  purpose  of 
transferring  title,  and  as  evidence  of  a  contract,  is  an  issuable 
fact  and  may  be  contradicted ;  and  a  parol  agreement  as  to 
the  liability  intended  to  be  assumed  may  be  shown.*  Becov- 
ery  may  be  had  against  an  indorser  without  recourse  even 
though  some  of  the  prior  signatures  be  forged ;  *  so  if  the  in- 
dorser  had  no  title,  and  in  some  instances  if  the  note  be  in- 
validated  between  the  original  parties.^  In  order  to  hold  a 
remote  indorser  it  is  not  necessary  to  show  diligence  to  col- 
lect from  an  immediate  indorser.'  An  indorsee  is  entitled 
to  recover  the  full  amount  of  a  note  from  his  indorser  even 
though  the  former  paid  a  sum  less  than  the  face  of  the 
note.'  A  maker  is  not  liable  on  a  note  in  the  hands  of  a  bona 
fids  holder  if  he  was  induced  by  fraud  to  sign  the  same 
under  the  belief  that  it  was  not  a  note ; ''  and  if  it  be  ad- 
mitted by  the  pleadings  that  it  was  so  obtained,  a  hona 
fide  indorsee  must  show  that  he  received  it  without  notice 
and  in  due  course  of  trade.''  If  an  indorsee  has  practiced 
fraud  by  using  an  assumed  name,  a  drawer  in  a  suit  against 


1  Dnmont  ▼•  Williamson,  18  O.  & 
615. 

^Dumont  ▼.  WilliamsoD,  18  O.  & 
515;  d9  Me. 484;  16  John.  201 ;  20  N. 
Y.  226. 

•Levy  ▼.  Trenoell.  5  W.  I*  R  798. 

4  Barthol  v.  Blakin,  84  la.  452. 

•Hudson  V.  Wolcott.  89  O.  a  618; 
Morris  v.  Faurot,  21  O.  a  155. 

•  Dumont  ▼.  Williamson,  18  O.  a 
515. 

7  Blethen  v.  Loverlng,  58  Me.  487. 


•  Pennington  ▼•  Hamilton,  50  Ind. 
897.  And  the  question  of  the  dili- 
gence of  the  indorsee  is  one  of  law, 
when  the  facts  are  not  disputed,  and 
when  contested  one  of  mixed  law 
and  fact  Davis  v.  Herrick,  6  O.  55 ; 
Walker  v.  Stetson,  14  O.  a  89. 

9  See  ante,  sec  801. 

w  De  Camp  v.  Hamma,  29  O.  S.  467. 

n  White  v.  Francis,  4  Am.  Law 
Rec.  501. 
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him  by  a  party  to  whom  such  indorsee  has  transferred  the 
bill  will  be  estopped  from  denying  that  the  legal  title  thereto 
is  in  the  plaintiff,  or  from  setting  up  as  a  defense  fraud  prac- 
ticed by  the  indorsee,^  as  it  is  a  well-settled.rule  that  a  note 
or  bill  knowingly  made,  drawn  or  indorsed  to  a  fictitious  per- 
son is  regarded  as  made,  drawn  or  indorsed  to  bearer  and 
transferable  by  delivery.*  No  maker  or  acceptor,  or,  if  a  bill 
is  not  accepted,  no  drawer,  of  an  instrument  for  the  payment 
of  money  only,  shall  be  liable  in  an  action  thereon,  except  on 
a  warrant  of  attorney,  in  any  county  other  than  in  the  one 
which  he,  or  one  of  the  joint  makers,  acceptors  or  drawers 
resides  or  is  summoned.'  If  in  an  action  on  a  note  against 
the  makers,  payee  and  prior  holder,  service  is  made  upon  the 
latter  in  the  county  where  the  action  is  brought,  and  on 
the  other  defendants  in  a  different  county,  a  defense  that  the 
plaintiff  is  not  the  real  owner  of  the  note,  but  that  the  note 
was  transferred  to  the  prior  holder  merely  to  enable  him  to 
bring  suit  in  the  county  of  his  non-residence,  cannot  be  raised 
and  determined  on  a  motion  to  avoid  the  service  or  to  dismiss 
the  action,  as  it  involves  the  question  of  the  ownership  of 
the  notes,  and  hence  goes  to  the  merits  of  the  action** 

BILLS   OF   EXCHANGE  —  FORMS. 

Sec.  303.  Petition  by  indorsee,  against  acceptor^  drawer 
and  indorser. — 

Plaintiff  says  that  the  defendants  are  indebted  to  him  upon 
a  certain  bill  of  exchange,  the  said  A.  B.  as  acceptor,  the  said 
C.  D.  as  drawer,  and  the  said  E.  F.  as  indorser  thereof  [omit- 
ting if  one  sited  alone\  a  copy  of  which  with  all  credits  and  in- 
dorsements thereon  is  as  follows:*  [Copy  ofhiUJ\ 

That  on  the day  of ,  18^,  when  said  bill  became 

due  and  payable,  the  same  was  duly  presented  to  said  A.  B. 
and  payment  thereof  demanded,  which  was  refused,  and  notice 
thereof  was  duly  and  legally  given  to  the  said  C.  D.  and  &  P., 
drawer  and  indorser  thereof  respectively. 

iForbes  v.  Espy,  21  O.  &  474.  * R  a,  sec  508a 

>Id.   483;    Bolles  ▼.    Stearns,    11  ^LiDney  ▼.    ThompaoD,   44   Kan, 

Oush.  820;  Story  on  Bills,  sees.  66,  765;   Drea   v.  Carrington,  82  a  & 

200;  8  Hill,  112;  4  R  D.  Smith,  88;  595. 

6  La.  Ann.  624;  9  N.  H.  446;  8  GU-  ^See  ante,  seca  67,  6a 

man,  637. 
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Plaintiff  therefore  demands  judgrxient  against  said  defend- 
ants for  the  sum  of dollars,  with  interest  at percent. 

from J  with  | ,  costs  of  protest  and  damages, 

NOTB.—  Where  a  biU  of  exchange  is  made  payable  to  one  person  and  at 
ihe  time  of  its  execution  another  signs  his  name  on  the  back,  the  latter  be- 
•comes  a  party  to  the  request  upon  the  drawee  to  pay  the  bill.  Church  ▼. 
Swope,  88  O.  &  498L  A  drawee  who  pays  a  bill  without  funds  is  entitled  to 
be  reimbursed.  Id. ;  Dickerson  ▼.  Turner,  15  Ind.  4 ;  Swilley  v.  Lyon,  18  Ala. 
533. 

See.  303.  Petition  by  acceptor  against  drawer. — 

There  is  due  plaintiff  as  acceptor,  from  the  defendant  as 

4rawer,  of  a  bill  of  exchange,  the  sum  of  $ ,  which  amount 

said  plaintiff  advanced  and  paid  in  accepting  said  draft,  with- 
out funds  to  meet  the  same,  a  copy  of  which  draft  with  all 
indorsements  thereon  is  as  follows:  [Copy.]  lor  as  in  anUj 
sees,  57 y  5S.] 

Wherefore  plaintiff  asks  judgment  against  said  defendant 

for  the  said  sum  of  $ ,  with  interest  at per  cent,  from 

• 

NoTB. —  Acceptor  for  accommodation  may  recover  amount  paid.  Con- 
nell  V.  Finnell,  11  Ind.  527.  This  form  may  answer  in  almost  any  action, 
as  it  ma^  be  varied  according  to  circumstances ;  the  copy  incorporated  in 
•the  petition  shows  the  relation  of  the  partie& 

Sec.  304.  Petition  against  maker  for  non-acceptance. — 

\Ga{ption.'] 

Defendant,  on  the day  of ,  18 — ,  at ^  for  value 

received,  made  his  draft  or  bill  of  exchange  in  writing,  dated 
on  that  day,  and  directed  the  same  to  A.  B.,  requiring  the 

said  A.  B.  to  pay  to  the  defendant, days  from  the  date 

thereof,  the  sum  of  dollars  and  interest  from  the  date 

thereof,  and  for  value  the  said  defendant  indorsed  the  same 
to  the  plaintiff  \ary  to  one  L.  M.,  who  then  and  there  indorsed 
the  same  to  the  plaintiff].  A  copy  of  said  draft  or  bill  is  as 
follows :  [ar  as  in  sees.  67 ^  68]. 

That  the  same  was  duly  and  in  due  time  presented  to  the 
6aid  A.  B.  for  acceptance,  and  the  daid  A.  B.  refused  to  accept 
the  same,  and  the  same  was  duly  protested  for  non-accept- 
fince  thereof,  and  notice  of  such  presentation  and  non-accept- 
ance was  duly  given  to  the  said  defendant,  and  the  expense  of 
such  protest  was  the  sum  of . 

That  said  defendant  has  not  paid  said  draft  or  any  part 
thereof. 

Wherefore  plaintiff  demands  judgment,  etc. 

Sec.  305.  Petition  sliowing  excuse  for  non-presentment 
of  bill  to  drawee.— 

Plaintiff  alleges  that  the  defendant  A.  B.,  on  the day 

of ,  18—,  drew  a  bill  of  exchange  upon  one  0.  D.,  whereby 
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said  A.  6.  reauested  C.  T).  to  pay  this  plaintiff  or  order  thd^ 

sam  of dollars  within days  from  the  date  thereof^ 

a  copy  of  which  bill  is  as  follows :  lOopyJi 

That  at  the  date  of  drawing  said  bill  of  exchange,  and  ever 
since  said  date,  the  said  C.  iJ.  was  wholly  insolvent  and  en- 
tirely unable  to  pay  said  bill,  and  plaintiff  did  not  present  the 
same  to  him  for  acceptance,  which  would  not  have  been  ac- 
cepted had  it  been  so  presented,  of  all  which  the  defendant 
had  knowledge. 

There  is  therefore  due  plaintiff  from  said  defendant  on  said 

bill  the  sum  of  $ ,  which  he  claims  with  interest  from , 

for  which  he  asks  judgment. 

Sec.  306.  Petition  when  demand  and  notice  are  waived.— 

[Caption.'] 

That  on  the    —  day  of ,  18 — ,  L.  drew  his  certain  bill 

of  exchange  oi  jhat  date,  and  delivered  the  same  to  P.,  and 

thereby  then  and  there  requested  N., days  from  the  date 

thereof,  to  pay  P.,  or  order,  the  sum  of dollars. 

That  said  bill  of  exchange  was  duly  accepted  by  said  K.  O. 
on  the day  of ,  18^—. 

That  at  the  time  of  the  delivery  of  said  bill  of  exchange  to 
plaintiff  the  said  defendant  waived  the  presentation  thereof 

to ,  for  payment  and  notice  of  non-payment  thereof^ 

a  copy  of  which  bill  with  the  indorsements  tnereon  is  as  fol- 
lows: 

{.Copy  qfhiU  and  indorsements.'] 

That  said  bill  has  not  been  paid,  and  there  is  now  due 

thereon  from  the  defendant  the  sum  of  $ ,  which  he  claims 

with  interest  from ^  18 — . 

Wherefore  plaintiff  asks  judgment  against  said  defendant 
for  the  said  sum  of  $ ,  with  interest  at per  cent,  from 

;,18— . 

IPrayer.] 

See.  307.  AllegatiOH  where  drawee  could  not  be  found. — 

[Caption.] 

On  the day  of ,  18—,  on  which  said  bill  of  exchange 

became  due,  plaintiff  endeavored  to  find  the  said  £.  F.,  drawee, 

at ,  where  said  bill  was  due  and  payable,  that  the  same 

might  be  presented  to  him  for  payment,  but  that  said  £.  F. 
could  not  after  diligent  search  and  inquiry  be  found,  and  said 
bill  was  not  accepted,  but  was  duly  protested,  of  all  which 
defendant  had  due  and  legal  notice. 

Sec.  308.  Petition  by  drawer  against  drawee  on  promise 

to  accept. — 

[Caption.] 

That  on  the  day  of  ,  18 — ,  in  consideration  of 

[gt(Ue  oondderaiion]y  the  defendant  promised  the  plaintiff  to 
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acoapt  and  pay  at  siffht  a  draft  thereafter  to  be  drawn  by  him 
in  favor  of  R  F.,  calling  for  the  sum  of dollars. 

That  on  the day  of ,  18 — ,  the  plaintiff  drew  said 

draft  and  delivered  the  same  to  said  £.  F.,  who  presented  the 

same  on  the dav  of ,  18 — ,  to  said  E.  F.  for  acoept- 

ance  and  payment ;  Bat  said  defendant  ref ased  to  accept  or 
pay  the  same,  in  consequence  whereof  the  plaintiff  was  com- 
pelled to  pay  said  draft,  with  costs  of  protest, dollars, 

and  charges  in  the  sum  of dollars,  of  all  which  said  de- 
fendant at  the  time  had  notice,  and  though  often  requested 

has  failed  to  pay  plaintiff,  to  his  damage  m  the  sum  of 

dollars. 

[Prayer.] 

NoTB. —  Where  a  letter  has  been  written  by  one  party  to  another,  statinff 
that  bills  to  a  certain  amount  would  be  accepted  if  accompanied  by  bills  M 
lading  for  shipments,  an  action  may  be  maintained  for  a  breach  of  promise 
to  accept,  by  a  third  person,  who  has  taken  such  bills  upon  the  faitn  of  the 
letter.  Lonsdale  v.  Bank,  18  O.  126  (1849).  In  order  to  hold  a  drawee  on  a 
promise  to  accept  it  must  be  shown  that  the  bills  are  drawn  in  accordance 
with  author!^.  Sherwin  v.  Brigham,  89  O.  S.  187-9.  As  to  such  agree> 
ments,  see  Sherwin  v.  Brigham,  2  Clev.  Rep.  228. 

Sec.  309.  Petition  on  a  stolen  draft.— 

\CapHon.] 

tlamtiff  says  that  on  or  about  the day  of ^  18 — , 

at  S.,  in  the  state  of ,  one  J.  B.,  being  then  indebted 

to  the  plaintiff,  at  his  request  procured  from  the  bank  of  N. 
a  draft,  of  which  the  following  is  a  copy :  [copy'] ;  ^  and  then 
and  there  inclosed  the  same  in  a  letter  and  transmitted 
the  same,  properly  directed,  to  the  plaintiff,  at  IT.,  in  the  said 
county  of  W.  Plaintiff  further  says  that  said  letter,  and  the 
draft  inclosed  therein,  never  came  to  the  plaintiff's  possession, 
but  was  wrongfully  taken  from  the  postoffice  by  some  person 
to  the  plaintiff  unknown,  and  without  his  knowledge  or  con- 
sent; and  the  person  so  taking  the  same,  on  or  about  the  , 

day  of ,  18 — ,  falsely  and  knowingly,  and  without 

authority  from  the  plaintiff,  and  without  his  knowledge  or 
consent,  forged  and  counterfeited   an  indorsement  or  the 

{plaintiff's  name  upon  the  said  draft,  and  by  means  of  such 
orged  and  counterfeited  indorsement  then  and  there  pre- 
sented said  draft  to  the  defendant,  and  collected  the  same, 
and  now  holds  the  money  received  thereon.  Plaintiff  baa 
demanded  of  the  defendant  the  money  so  received  by  him  to 
his  use  as  aforesaid,  but  he  refused  and  still  refuses  to  pay 
over  the  same  or  any  part  thereof. 

Wherefore  plaintiff  asks  judgment  against  the  said  de- 
fendant. 

NoTS.— From  Shaffer  ▼.  McKee,  19  O.  S.  52S.  A  maker  of  a  note  cannot 
aafel}*^  pav  it  to  one  who  has  stolen  it  from  the  payee  and  falsely  pretends 
to  hold  It  for  collection.    Nolte  v.  Hulbert,  87  O.  a  445 ;  19  O.  S.  626. 

1  See  anto,  Apos.  67,  5a 
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NOTES  —  F0SM8  OF  PETITIONEL 

8ec.  310.  Petition  against  maker  only. — 

{CaptionJ] 

The  plaintiff  says  this  his  action  is  founded  on  a  promis- 
sopv  note  of  which  the  following  is  a  copy,  with  all  the  credits 
ana  indorsements  thereon:  [Copy  of  note\  [or  (m pointed  out 
m  antSy  sees.  67^  68,'] 

[Or  if  no  credits:']  There  are  no  credits  on  said  note. 

There  is  due  from  the  defendant  to  the  plaintiff  on  said 

note  the  sum  of dollars,  which  he  claims,  with  interest 

from  the day  of ,  18 — y  and  for  which  he  prays  judg- 
ment against  the  defendant. 

Note.— See  Sargent  v.  Railroad  Ca,  82  O.  S.  449 ;  Tysen  ▼.  Hanf ord,  81 0.  a 
lOa  Where  there  are  two  notes  embraced  in  the  same  petition  they  should  b& 
s^arately  stated  as  two  causes  of  action.  Van  Namee  v.  People,  9  How.  Pr. 
108;  Dorman  ▼.  Kellam,  4  Ahb.  Pr.  202.  A  note  cannot  be  brought  to  im- 
mediate maturity  through  a  clause  in  a  mortgage  to  secure  the  same  au- 
thorizing the  mortgagee  to  declare  the  debt  due  upon  default  in  any  of  the 
provisions  of  the  mortgage.    White  ▼•  Miller,  54  N.  W.  Repi  786  (Minn.,  1898). 

Sec.  31 L  Petition  on  note  against  maker  and  Indorser.— 

There  is  due  plaintiff  from  the  defendants, as 

maker,  and as  indorser,  the  sum  of dollars, 

which  he  claims  with  interest  payable  annually  from  y 

18 — ,  on  a  promissory  note,  of  which  the  following  is  a  copy 
with  all  credits  and  indorsements:  [Copy.] 

Said  note  was  not  paid  when  due,  and  due  notice  of  such 
non-payment  was  given  said  indorser, . 

Wherefore  plaintiff  asks  judgment  against  defendants  in  tha 

sum  of dollars,  with  interest  thereon  at per  cent. 

from  the day  of ,  18 — ,  and  with  interest  at per 

cent,  upon  the  annual  instalments  of  interest  from  the  time& 
at  which  they  respectively  became  payable  and  due,  and  for 
costs  in  this  action. 

Note.— From  Mills  ▼.  Vollrath,  27  W.  K  R  86^  unreported  case. 

Sec.  313.  Petition  against  maker  and  indorsers^  averring 
presentment^  etc. — 

[Caption,] 

rlaintiff  says  that  there  is  due  from  the  defendants, 

as  maker,  and and ,  indorsers,  the 

sum  of dollars,  which  he  claims  on  a  promissory  note  of 

which  the  following  is  a  copy,  with  all  credits  thereon,  to  wit 
[oTj  on  which  there  are  no  credits] :  [Coj[>y  of  note.] 

On  the day  of ,  18 — ,  the  said  defendant  A.  B.  in- 
dorsed said  note  as  follows:  [Copy  of  indorsements,] 

On  the  day  said  note  matured  the  same  was  presented  to  the 

said  defendant, ,  maker  thereof  as  aforesaid,  and 

payment  thereof  demanded,  which  was  refused,  and  it  wa& 
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thereapoQ  protested  for  non-payment,  of  all  of  which  the  said 
,  indorser  thereof,  had  due  notice. 

[Or,  if  dUig&noe  was  not  used  against  maker .'"l  That  when 
said  note  became  dne  said  C.  D.  was  and  continuously  since 
has  been  notoriously  insolvent,  so  that  an  execution  against 
him  would  have  been  and  is  now  unavailing. 

Plaintiff  therefore  prays  judgment  against  said  defendants 
for  the  sura  of  $- —  with  interest  from . 

Sec.  313.  Petition  against  maker^  indorser  and  gnarantor. 

[Caption.] 

The  plaintiff  says  that  his  action  is  founded  on  a  promissory 
note  of  which  the  following  is  a  copy:  [Oojyy.] 

On  the  back  of  said  note  are  the  following  indorsements : 
"  Without  recourse,  D.  L.  J. ; "  "I  guaranty  the  payment  of  the 
within  note,  0.  Edgerton,  or  order.    Isaac  Clay." 

The  defendant  «J.  H.  is  liable  on  said  note  as  maker,  and 
the  defendant  Isaac  Clay  as  indorser  and  guarantor.  The 
plaintiff,  C.  £.,  is  the  holder  and  owner  of  said  note.  There  is 
due  from  the  defendants  to  the  plaintiff  on  said  promissory 

note  the  sum  of  dollars,  which  he  claims  with  interest 

from  the day  of ,  18—,  and  for  which  he  asks  judg- 
ment. 

Note.—  Approved  in  Clay  ▼.  Edgerton,  19  O.  S.  549. 

Sec.  314.  Simple  form  of  petition  by  indorsee  of  note  for 
value. — 

The  plaintiff  says  this  his  action  is  founded  on  a  promissory 
note  of  which  the  following  is  a  copy,  with  all  credits  and  in- 
dorsements thereon :  [Copy.'] 

The  following  are  all  the  credits  and  indorsements  thereon : 
[Credits  and  indorsements,'] 

The  above  note  was  duly  assigned  and  transferred  to  said 
plaintiff  for  a  valuable  consideration  before  due. 

There  is  due  from  said  defendants  to  plaintiff  on  said  note 

dollars,  which  he  claims,  with  interest  from  the  

day  of ,  18 — ,  and  for  which  he  asks  judgment  and  costs 

of  this  suit. 

Note.—  From  Shafer  v.  Krause,  Supreme  Courts  unreported.  Where  a 
party  relies  on  the  rights  of  a  bona  fide  indorsee,  an  alle^tion  merely  that 
(here  la  a  certain  sum  due  the  plaintiff  is  not  sufficient;  it  is  necessary  that 
he  give  a  copy  of  the  indorsementB  relied  on.    l^sen  ▼.  Hanford,  81 CX  &  198L 

Sec.  316.  Petition  by  indorsee  against  indorser  in  ease  of 
failure  to  give  notice  for  want  of  funds. — 

[Caption.] 

There  is  due  plaintiff  from  the  defendant  as  indorser  the 

sum  of dollars,  which  he  claims  with  interest  from at 

per  cent.,  on  a  promissory  note  made  and  executed  by 
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C.  D.,  of  which  the  following  is  a  copy  with  all  of  the  credits 
and  indorsements  thereon,  to  wit:  [yopy  of  note.'] 

That  on  the day  of ,  18—,  the  said  E.  F.  indorsed 

said  promissory  note  m  the  words  following:  "Pay  to  the 
order  of  A.  B.    E.  F.,"  and  delivered  the  same  to  the  plaintiff. 

That  at  the  time  said  C.  D.  made  said  promissory  note, 
and  from  that  time  until  it  was  presented  to  him  for  payment, 
the  said  C.  D.  did  not  have  any  funds  or  effects  or  E.  F.  in 
his  hands  belonging  to  E.  F.,  nor  had  he  received  any  consid- 
eration for  said  note,  but  made  said  note  at  the  request  of 
and  for  the  accommodation  of  said  E.  F.,  who  is  the  principal 
debtor  thereon.  The  said  E.  F.  therefore  has  not  sustained 
any  damage  by  reason  of  want  of  notice  of  the  non-payment 
of  said  note  by  said  C.  B. 

That  said  E.  F.  is  liable  as  indorser  on  said  note,  no  part  of 
which  has  been  paid. 

Sec.  316.  Petition  by  purchaser  for  value  against  admin- 
istrator of  deceased  maker  and  indorsers  of  note. — 

The  plaintiff,  A.  D.  S.,  for  cause  of  action  against  the  de- 
fendants states : 

That  the  defendant,  A.  B.  J.,  was  on  the day  of  , 

18 — ,  duly  appointed  and  qualified  as  administrator  of  the  es- 
tate of  J.  A.  J.,  deceased,  who  died ,  by  the  probate  court 

of county,  Ohio,  and  that  he  is  still  acting  as  such  adminis- 
trator. That  there  is  due  him  from  the  said  A.  B.  J.  as  ad- 
ministrator of  the  estate  of  J.  A.  J.,  deceased,  who  in  his 
life-time  was  the  maker,  and  from  the  defendants,  A.  P.  and 
J.  C.  S.,  who  were  each  indorsers  of  the  promissory  note,  a 
copy  of  which  hereinafter  follows,  with  all  the  credits  and  in- 
dorsements thereon,  the  sum  of dollars,  which  he  claims 

with  interest  at  six  per  cent,  from :  [Copy  of  note,] 

The  following  indorsements  appear  on  said  note:  [Copy  of 
indorsements.] 

''The  within  note  has  been  duly  presented  to  me  for  allow- 
ance as  a  claim  and  debt  against  the  estate  of  J.  A.  J.,  de- 
ceased.   The  same  is  herebv  disallowed  and  rejected. 

" ,  18—.  "  A.  B.  J.,  Adm'r." 

Your  petitioner  further  avers  that  there  are  no  other  or 
further  indorsements  on  said  note  and  that  no  payments  have 
been  made  thereon. 

That  on  the day  of ,  18 — ,  plaintiff  presented  said 

note  to  the  defendant  A.  B.  J.,  as  such  administrator,  with  a 
sworn  written  statement  attached  thereto  of  his  claim,  and 
demanded  an  indorsement  of  allowance  thereon,  but  defend- 
ant A.  B.  J.,  as  such  administrator,  refused  to  make  such  in- 
dorsement and  disallowed  and  rejected  the  same. 

Your  petitioner  farther  avers  that  he  became  the  owner 
And  holder  of  said  note  before  the  same  became  due  in  the 
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asaal  ooarse  of  basiness,  and  that  he  paid  a  valaable  oonsider^ 
ation  therefor. 

Wherefore  plaintiff  prays  judgment  against  A.  B.  J.  as  ad- 
ministrator of  the  estate  of  J.  A.  J.,  deceased,  and  the  defend- 
ants A.  P.  and  J.  0.  S.,  the  indorsers  of  said  note,  for  the  sam 
of dollars,  with  interest  at per  cent,  from . 

NOT&—  From  Seward  ▼.  Jones,  37  W.  Lw  R  247.  Where  the  maker  of  a 
note  diee  before  maturity  the  presentment  and  demand  must  be  made  to 
his  ezecator  or  administrator.  Huff  v.  Ashcraft»  1  Dian.  877.  A  purohaeer 
for  value  before  maturity,  without  knowledge  of  anything  to  impeach  its 
validity,  mar  recover  tne  amount  of  note,  though  obtained  by  payee  of 
maker  by  fraudulent  meana  Eatchen  v.  Loudenback,  48  O.  8.  177.  To 
constitute  a  defen8e»  proof  must  show  that  he  acted  in  bad  faith.  Id. ; 
Johnson  ▼.  Way,  27  O.  a  874 

Sec.  317.  Petition  hj  payee  of  note  against  execntor.— 

[Caption.'] 

On  the day  of ,  18 — ,  said  J.  L.  died,  leaving  a 

will,  whereby  he  appointed  said  defendant  J.  L.,  Jr.,  sole 

executor  thereof,  which  will  was,  on  the day  of , 

18 — ,  duly  admitted  to  probate  in  the  probate  court  of 

oounty,  Ohio,  and  letters  testamentary  were,  on  the day 

of ,  18—,  by  said  court,  duly  issued  thereon  to  the  defend- 
ant, who  thereupon  qualified  and  entered  on  the  duties  of 
such  ofiioe. 

The  defendant  as  such  executor  is  indebted  to  the  plaintiff 
on  a  promissory  note  of  which  the  following  is  a  copy,  with 
all  the  indorsements  thereon:  [Copy,] 

Said  note  is  indorsed  as  follows:  [Copy  of  indor^&ments.'] 

There  are  no  credits  on  said  note ;  and  there  is  due  to  the 
plaintiff  thereon  from  the  defendant,  as  executor,  the  sum  of 

'  dollars,  which  he  claims  with  interest  thereon  at 

per  centum  per  annum  from  the day  of ,  18 — • 

On  the day  of ,  18 — ,  the  plaintiff  duly  presented 

to  the  defendant  as  such  executor  a  written  statement  of  his 
said  claim,  and  demanded  an  indorsement  of  its  allowance 
thereon,  but  the  defendant  refused  said  allowance  and  in- 
dorsement, and  wholly  rejected  said  claim. 

Wherefore  the  plaintiff  asks  judgment  against  the  defendant 

for  the  sum  of dollars,  with  interest  on dollars  at 

the  rate  of per  centum  per  annum  from  the day  of 

,18—. 

Note.—  From  LUlie  ▼.  Bates,  8  O.  Gl  G  94.  As  to  objections  to  oonaider- 
ation  of  a  note  by  heirs,  see  Nye  ▼•  lAthrop^  94  Mich.  41t 

Sec.  318.  Petition  by  indorsee  against  indorser  withoiit 
recourse  who  warranted  a  forged  indorsement. — 

[Caption,'] 

Plaintiff  says  that  H.  E.,  on  the day  of ^  18 — ^  at 

0.,  Ohio,  made  his  promissory  note  in  writing  of  that  date 
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aud  thereby  promised  to  pay  to  the  order  of  W.  W. dol* 

lars,  for  value  received,  in  four  months  after  the  date  thereof, 
and  which  said  promissory  note  purports  to  be  indorsed  on 
the  back  thereof  by  W.  W.,  whien  said  note  afterwards  came 
into  the  hands  of  the  defendant,  who  then  and  there  indorsed 
and  delivered  the  same  to  plaintiff,  but  without  recourse  on 
him,  a  copy  of  which  note  with  all  the  credits  and  indorse- 
ments thereon  is  as  follows:  [Copy.'] 

Plaintiff  avers  that  the  defendant  did  thereby  warrant  that 
the  indorsement  on  the  back  thereof  was  the  genuine  signa- 
ture of  W.  W.  and  was  made  by  him,  whereas  in  truth  and 
in  fact  said  signature  on  the  back  of  said  note  was  not  made 
by  said  W.  W.,  but  was  and  is  forged,  and  by  reason  thereof 
said  note  was  wholly  worthless  and  of  no  value,  the  said 
H.  £.,  the  maker  thereof,  being  wholly  insolvent.  Plaintiff 
further  says  that  when  said  note  matured  the  same  was  pre- 
sented to  the  said  defendant, ,  maker  thereof,  and 

payment  thereof  demanded,  which  was  refused,  and  due  no- 
tice thereof  given  to  the  said  defendant.  There  is  due  from 
said  defendant  upon  said  note  the  sum  of dollars. 

Wherefore  plaintiff  prays  judgment  for  the  sum  of 

dollars,  etc. 

NOTB. —  Approved  in  Dumont  v.  Williams,  18  O.  S.  SICL 

§  319.  Petition  by  bank  as  assignee  for  value  on  note  of 
corporation. — 

The  plaintiff  for  its  petition  herein  says: 

That  it  is  a  national  banking  association  duly  organized 
under  the  laws  of  the  United  States  of  America;  that  the  said 
defendant,  the  Himrod  Furnace  Company,  a  corporation  duly 
organized  under  the  laws  of  the  state  of  New  York,  did,  on 

the day  of ,  18 — ,  execute  and  deliver  to  one  R  A.  W. 

its  certain  promissory  note  in  writing  of  that  date,  a  copy  of 
which,  with  the  indorsements  thereon,  is  in  the  words  and 
figures  following,  to  wit:  [Copy  of  note.] 

That  said  E.  A.  W.  did  then  and  there  indorse  and  deliver 
said  promissory  note  to  this  plaintiff,  who  is  now  the  owner 
and  holder  thereof. 

That  there  was  paid  on  said  note,  on  the day  of , 

18 — ,  the  sum  of dollars. 

That  afterwards,  on  the day  of ,  18 — ,  said  plaint- 
iff did  request  said  defendant  to  pay  to  it  the  sum  of  money 
then  remaining  due  upon  said  note,  yet  the  said  defendant  did 
not  pay,  nor  has  it  since  paid,  the  same  nor  any  part  thereof. 

Plaintiff  says  that  there  is  now  due  it  on  said  note  from  said 
defendant  the  sum  of dollars. 

Note.—  Ftom  Iron  City  Nat  Bank  v.  Himrod  Furnace  Ca,  Supremo 
Court  unreported 
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Sec.  320.  Petition  on  note  wrongly  dated. — 

Plaintiflf  says  that  on  the day  of ,  18 — ,  the  defend- 
ant made  his  promissory  note  in  writing  bearing  date  by  mis- 
take on  the day  of ,  18 — ,  when  in  fact  said  promis- 
sory note  was,  at  the  time  of  making  the  same,  intended  by 

the  plaintiff  and  defendant  to  be  dated  on  the dajr  of y 

18 — ,  and  delivered  said  note  to  plaintiff,  a  copy  of  which,  with 
all  credits  and  indorsements  thereon,  is  as  follows:  [Copy.'\ 

There  is  dae  plaintiff  from  said  defendant  on  said  note  the 

sum  of dollars,  which  he  claims  with  interest  at per 

cent,  from  the day  of  — ,  18 — . 

[Prayer.] 

Note. —  A  note  by  mistake  wrongly  dated,  received  by  holder  when  ap- 
parently overdue,  though  not  in  faci  the  title  otherwise  being  perfect,  is 
not^  on  account  of  the  date,  subject  to  the  eauities  between  the  original 
parties.  Dennison  ▼.  Jessup,  1  Disn.  580.  Wnere  a  bill  is  post-dated  or 
ante-dated,  the  date  of  its  issue  determines  its  maturity,  and  parol  OTidenoo 
is  inadmissible  to  fix  day  of  issue.  4  lAwson's  R  &  R,  sec.  1467,  and  cases. 
It  is  immaterial  on  what  part  of  the  note  the  date  is  placed.  Sheppard  y. 
Graves,  14  How.  505b 

Sec.  321*  Petition  for  instalment  due  on  note* — 

{Caption.'] 

Plaintiff  says  that  the  defendant  made  and  delivered  to  him 
a  promissory  note  of  which  the  following  is  a  copy  with  all 
credits  and  indorsements  thereon,  to  wit  [oTj  npon  which 
there  are  no  credits  or  indorsements] :  [Copy.] 

That  there  is  due  plaintiff  from  defendant  the  sum  of 

dollars^  being  the  — i —  instalment  on  said  note,  which  became 

due  and  payable  on  the day  of ,  18 — ,  which  he 

claims  with  interest  from  the day  of ,  18—. 

[(?r,  The  provisions  of  said  note  were  such  that,  if  default  be 
made  in  the  payment  of  any  one  instalment  when  the  same 
became  due,  then  the  whole  amount  thereof  should  become 

due  and  payable.    That  on  the  day  of ,  18 — ,  the 

instalment  on  said  note  became  due  and  payable,  which 

the  defendant  has  wholly  failed  to  pay,  whereby  the  whole 
amount  of  said  instalment  has  become  aue  and  payable.] 

Wherefore  he  asks  judgment  against  said  deiendant  for 

said  sum  of dollars  with  interest  from  the day  of 

,18—. 

KoTB. —  Where  a  note  is  payable  in  a  series  of  instalments,  and  it  is  pro- 
vided that  a  less  sum  would  be  accepted  in  full  payment  if  each  instalment 
is  punctually  paid,  the  larger  sum  is  in  the  nature  of  a  penalty,  and  payment 
of  the  lesser  sum  discharges  the  obligation  even  though  there  be  default  in 
paying  the  instalment  Longs  worth  ▼.  Askrne,  15  O.  S.  870.  If  interest  on 
a  note  be  payable  in  instalments,  and  there  is  a  provision  that  upon  default 
of  any  instalment  it  shall  become  due  and  payable,  it  matures  on  the  first  de- 
fault, and  indorsers  thereon  are  discharged  if  demand  and  notice  of  non- 
payment is  not  p^iven.  Mallon  v.  Stevens,  6  W.  Lk  R  69.  A  person  purchasin;; 
a  note  payable  m  instalments  after  default  as  to  one  instalment  takes  it  sul? 
ject  to  the  equities  between  the  original  parties.    Vinton  v.  King,  4  Allen, 
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Sec.  323.  Petition  for  interest  due  on  note. — 

[Caption.'] 

That  the  defendant  is  indebted  to  the  plaintiff  in  the  sam 
of  $ for  the instalment  of  interest  now  due  on  a  cer- 
tain promissory  note  executed  and  delivered  by  the  defend- 
ant to  the  plaintiff  on  the day  of ,  18—,  for  the  sum 

of  $- — ,  with  interest  at per  cent.,  payable  annually,  a 

copy  of  which  note,  with  all  tne  credits  and  indorsements 
thereon, is  as  follows:  [Oopy.] 

That  no  part  of  said  interest  has  been  paid,  and  there  is 
now  due  thereon  from  the  defendant  to  the  plaintiff  the  sum 
of  $ ,  which  he  claims  with  interest  from ,  18 — . 

Wherefore  plaintiff  asks  judgment  for  said  sum  of  $-- — . 

NOTB. —  An  action  may  be  maintained  to  recover  interest  Bobbins  ▼• 
Cheek,  82  Ind.  828;  Marks  v.  Trustees,  66  Ind.  28a 

Sec.  323.  Petition  on  notes  and  to  correct  error  in  an  ac- 
connting  thereon. — 

The  plaintiff  says : 

1st.  This  his  first  cause  of  action  is  founded  upon  a  promis- 
sory note  of  which  the  following  is  a  true  copy:  [Copy.'] 

2a.  There  are  no  credits  on  said  note. 

8d.  There  is  now  due  the  plaintiff  from  said  defendant  the 

sum  of  $ ,  which  he  claims  with  interest  from , 

18 — J  for  which  plaintiff  prays  judgment  against  defendant. 

Second  cause  of  action : 

1st.  Plaintiff  avers  that  his  second  cause  of  action  is  also 
founded  upon  a  promissory  note  of  which  the  following  is  a 
true  copy.  [Copy.] 

3d.  There  are  no  credits  on  said  note. 

8d.  The  plaintiff  further  says  that  on  the day  of , 

IS — J  the  plaintiff  and  defendant  had  a  mutual  accounting  on 
two  certain  promissory  notes,  one  of  said  notes  bearing  date 

,  18 — ,  for  $ ,  with  per  cent,  interest,  and 

upon  which  note  last  named  there  were  numerous  credits,  and 
during  the  progress  of  said  calculation  there  arose  a  dispute  as 
to  whether  the  note  sued  upon  in  this  second  cause  of  action 

should  also  be  credited  on  said  $ note  of  said  date  above 

set  forth,  in  addition  to  the  cash  credits  made  thereon,  and 
thereupon  plaintiff  and  defendant  agreed  that  said  note  of 

$ nerein  sued  upon  should  be  credited  on  said  | above 

named,  but  said  agreement  was  made  with  the  distinct  under- 
standing and  mutual  consent  of  both  plaintiff  and  defendant 
that  should  it  turn  out  that  said  defenaant  was  not  entitled  to 

be  credited  with  said  amount  of  said  note  of  $ ,  the  said 

accounting  was  to  be  opened  up  and  a  new  accounting  made 
and  the  mistake  corrected,  and  that  the  defendant  execute  to 
the  plaintiff  his  promissory  note  for  whatever  the  amount  of 
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the  mistake  should  aggregate;  and  thereupon  on  said 


day  of  — — ,  18 — ,  the  said  plaintiff  handed  over  to  said  de- 
fendant said  note  of  $ herein  sued  upon,  with  some  other 

papers.  Plaintiff  avers  that  there  was  a  mistake  in  said  mutual 

calculation  in  the  sum  of  $ ,  with  per  cent,  interest 

on  the  same  from ,  18—,  and  that  said  mistake  was 

discovered  within  one  week  after  said  calculation  was  made, 
and  that  he  then  and  there  notified  the  defendant  of  said  mis- 
take and  requested  him  to  correct  the  same,  in  pursuance 
of  their  said  arrangement  and  agreement,  but  the  defendant 
then  and  there  neglected  and  refused  to  comply  with  his  part 
of  said  mutual  agreement,  and  has  ever  since  refused  and  still 
refuses  to  correct  said  mistake  or  pay  to  the  plaintiff  said  sunk 
of  $ ,  with  the  interest  thereon. 

4th.  There  is  now  due  the  plaintiff  from  said  defendant  the» 

sum  of  $ ,  with per  cent,  interest  on  same  from 

,  18—. 

5th.  Wherefore  plaintiff  prays  judgment  against  said  de- 
fendant on  amounts  set  fortn  in  the  first  and  second  causes  of 
action  herein  in  the  sum  of  $ ^  with  interest,  etc. 

Note.— From  Edwards  v.  Griffiths,  48  O.  a  664. 

Sec.  324.  Petition  by  partnership  against  partners  as 
m  alters  and  indorsers. — 

t  Caption.'] 
laintiff  is  a  partnership  formed  for  the  purpose  of  carrying 
on  business  in  tne  state  of  Ohio. 

Defendants  are  each  a  partnership  formed  for  the  purpose 
of  carrying  on  business  m  the  state  of  Ohio. 

There  is  due  plaintiff  on  a  promissory  note  from  the  said 
J.  R.  and  W.  I.,  partners  as  E.  I.  &  Co.,  as  makers,  and  said 
H.  0.  B.  and  H.  H.  N.  as  indorsers,  defendants,  the  sum  of 

dollars,  which  he  claims  with  interest  from ,  a  copy 

of  which  note  with  all  credits  and  indorsements  is  as  follows: 
[Copj/.] 

Said  plaintiff  further  says  that  said  note  was  duly  presented 
for  payment  to  the  makers  at  maturity,  which  was  refused, 
and  notice  of  non-payment  was  duly  given  to  said  indorsers. 

Wherefore  said  plaintiff  prays  judgment  against  said  de- 
femlants  in  the  sum  of dollars,  with  interest  from . 

Note.—  From  SleviD  v.  Reynolds,  1  Handy,  878.  See,  also,  Ohio  In&  Ca 
T.  Qoodin,  1  Handy,  81. 

Sec.  325.  Petition  by  surviving  partner  against  a  firm  on 
note. —  ^ 

[Caption.'] 

rlaintiff  says  that  he  is  the  surviving  partner  of  the  firm  of 
A.  B.  &  Co.,  late  a  partnership  formed  for  the  purpose  of 
doing  business  in  the  state  of  Ohio. 

That  the  defendants  are  a  partnership  formed  for  the  pur^ 
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pose  of  carrying  on  business  in  the  state  of  Ohio;  that  on  the 

day  of J  18—,  said  defendants,  in  their  firm  name, 

made  and  delivered  to  the  plaintiff  and  one  0.  D.,  then  a  part- 
nership formed  for  the  purpose  of  doing  business  in  the  state 
of  Ohio,  a  promissory  note  of  which  the  following  is  a  copy 
with  all  credits  and  indorsements  thereon,  to  wit:  [Copy.] 

There  is  due  thereon  from  the  said  defendants  to  the  plaint- 
iff as  such  surviving  partner  the  sum  of dollars,  with  in- 
terest from  the day  of ,  18 — . 

Wherefore  plaintiff  asks  judgment. 

Note. — The  existence  of  a  partDemhip  must  be  specifically  averred.  Bisch- 
off  V.  Blease,  20  a  G  40a 

Sec.  326.  Petition  by  payee  against  suryiving  partner  on 
note. — 

[Caption.'} 

rlamtiff  says  that  defendant  is  the  surviving  partner  of 
A.  B.  &  Co.,  late  a  partnership  formed  for  the  purpose  of  car- 
rying on  business  in  the  state  of  Ohio.  That  there  is  due 
plaintiff  from  defendant,  as  such  surviving  partner,  the  sum  of 
dollars,  on  a  promissory  note,  which  he  claims  with  in- 
terest from  the day  of — — ,  18 — ,  of  which  the  following 

is  a  copy,  with  all  the  credits  and  indorsements  thereon,  to  wit : 
[Copy.] 

Wherefore  plaintiff  prays  judgment  against  the  said  defend- 
ant as  such  surviving  partner  for  said  sum  of dollars,  with 

interest  from . 

Sec.  327.  Actions  on  lost^  destroyed  or  stolen  instrn- 
ments^  with  form  of  petition. —  Before  the  adoption  of  the 
oode  it  was  held  that  an  action  at  law  could  be  maintained 
by  the  owner  of  negotiable  paper  which  had  been  lost  after 
it  fell  due,  without  requiring  indemnity,  when  the  circum- 
stances were  such  that  it  could  not  be  produced  for  payment 
a  second  time ;  but  if  lost  before  due,  recovery  cannot  be  had 
until  complete  indemnity  is  furnished  against  a  possibility  that 
the  note  would  be  presented  for  payment.  The  reason  of  the 
rule  is  apparent,  because  if  lost  after  due  it  will  be  charged 
with  all  the  equities  against  the  original  holder,  but  if  lost 
before  due  there  is  a  possibility  that  it  may  be  outstanding  in 
the  hands  of  an  innocent  holder.  Hence,  if  suit  be  brought 
on  a  note  lost  before  due,  the  remedy  is  in  equity,  where  indem- 
nity may  be  required.^    It  would  seem,  therefore,  that  as  the 

1  Howry  ▼.  Mast,  14  Neh.  610;  Thayer  v.  King,  15  a  243;  Story*8  Eq., 
SO. 
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code  affects  only  V^ms  and  not  rights,  this  question  would  be 
settled  upon  the  same  principles  as  before  the  adoption  of  the 
code.^  It  has  been  held  that,  where  a  note  has  been  acci- 
-dentally  destroyed,  puit  may  be  maintained  thereon  without 
indemnity.' 

It  is  considered  unnecessary,  in  framing  a  petition  on  a  de- 
stroyed note,  to  aver  the  destruction  thereof  when  a  copy  is 
incorporated  in  the  petition,  and  that  an  ordinary  form  of 
petition  will  be  sufScient.  At  common  law  a  petition  which 
did  not  aver  title  was  clearly  defective;  but  under  the  code 
such  a  defect  may  be  supplied  by  implication  from  the  ordi- 
nary averments.'  It  is  not  usual  or  regarded  as  necessary  to 
declare  specially  in  an  action  on  a  lost  note  that  the  same  has 
been  lost.*  The  better  course,  however,  would  seem  to  be  to 
frame  a  petition  so  that  a  court  will  not  be  compelled  to  supply 
any  necessary  facts  by  implication.  A  note  partly  destroyed 
may  be  declared  on  as  entire,  and  it  is  not  necessary  that  the 
fact  be  set  out  in  the  petition.*  Beoovery  may  be  had  upon 
a  draft  drawn  upon  a  bank  by  the  payee  thereof  against  the 
one  who  procured  the  same,  although  it  is  stolen  from  the 
mails  and  transferred  by  a  forged  indorsement  to  an  innocent 
person  who  drew  the  money.*  The  giving  of  a  bond  of  in- 
demnity in  an  action  against  the  maker  of  a  note  is  said  to 
be  essential  only  when  negotiable.^  It  has  been  suggested, 
however,  that  the  better  practice  in  such  cases  is  to  tender 
Indemnity  before  suit  and  allege  the  same  in  the  petition,  al- 
though such  a  course  is  not  absolutely  necessary.* 

While  it  has  been  generally  considered  that  the  ordinary  form 


1  Lamson  y.  Pfaff,  1  Handy,  450. 

'Arte  v.  Leggett,  16  N.  Y.  682; 
BlandoD  ▼.  Wade,  20  Kan.  25L 

'Sargent  v.  Railroad  Co.,  82  O.  S. 
449. 

*  Vilee  V.  Moulton,  11  Vt  470. 
^DuckwaH  V.  Weaver,  2  O.  18-16. 
•Shaffer  ▼.   McKee,  19  O.  &  526. 

See  form  of  petition  in  this  casa 

•  Wright  V.  Wright,  54  N.  Y.  487 ; 
Frank  t.  Weasels,  64  N.  Y.  155.  See, 
also.  Randdph  y.  Harris,  28  CaL 
561. 


8  Randolph  v.  Harris,  28  CaL  561. 
The  court  may  stay  execution  until 
indemnity  is  furnished  (Bissbing  ▼• 
Graham,  14  Pa.  St  U\  as  the  parties 
liable  are  entitled  to  the  surrender 
of  the  note  before  payment  It  is 
unnecessary  to  furnish  indemnity 
when  the  note  is  clearly  shown  to 
have  been  destroyed,  or  when  it  ap- 
pears that  the  defendant  is  protected 
by  the  statute  of  Umitatlon&  Dan- 
iePs  Neg.  Inst,  sea  148L 
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of  petition  on  a  note  is  saffioient  for  an  action  on  a  lost  note,' 
the  following  form  is  given  as  a  special  declaration  npon  a 
lost  note  by  an  indorsee  against  the  maker: 

Plaintiff  says  that  on  the day  of ,  18 — ,  the  defend- 
ant A.  B.  made  and  delivered  to  E.  F.  a  promissory  note  for 

the  sum  of dollars,  a  copy  of  which,  with  all  credits  and 

indorsements  thereon,  is  as  follows:  \_Copy.^ 
I  That  thereafter  and  before  the  same  became  due  the  said 
E.  F.  indorsed  said  note  to  this  plaintiff,  and  that  before  the 
same  became  due,  and  without  any  neglect  on  the  part  of  this 
plaintiff,  it  was  lost  and  cannot  be  found,  although  diligent 
search  has  been  made  therefor.  That  said  note  was  not  in- 
dorsed by  this  plaintiff,  and  that  at  the  maturity  thereof 
plaintiff  tendered  to  defendants  a  good. and  sufficient  bond, 
payable  to  them,  and  signed  by  plaintiff  as  principal  and  C.  D. 

as  surety,  with  a  penSty  of  dollars,  conditioned  that 

plaintiff  would  save  and  Keep  defendant  harmless  against  all 
suits  or  claims  made  by  any  person  who  might  have  obtained 
possession  thereof,  and.  has  thereupon  demanded  payment, 
which  was  refused,  and  said  note  is  now  due  and  unpaid. 

Plaintiff  therefore  brin^  said  bond  into  court  for  the  use 
and  benefit  of  the  said  defendants. 

Wherefore  plaintiff  prays  judgment  against  said  defend- 
ants, eta 

DBFBNSRS. 

Sec.  328.  Answers  to  actions  on  notes  and  bills — General 
rules. — ^Where  a  defendant  relies  upon  fraud  as  a  defense,  the 
facts  constituting  the  same  must  be  fully  set  forth.'  An  an- 
swer alleging  that  a  note  was  obtained  by  fraud,  misrepresen- 
tation and  connivance,  specifically  setting  forth  the  facts,  pre- 
sents an  issue  to  which  a  reply  must  be  made ;  and  so  when 
an  answer  states  that  a  note  was  executed  without  considera- 
tion.* The  alleged  fraud  must  extend  to  the  whole  note.*  The 
rule  is  otherwise  where  usury  is  claimed  as  a  defense.*  A  de- 
fendant may  claim  that  he  did  not  execute  a  note,  or  that  if 
his  signature  thereto  be  genuine,  it  was  obtained  by  fraud,  or 
that  it  was  without  consideration.*    An  answer  alleging  a  spe- 

1  Bates'  Pldg.,  sec.  817.  *  Evans  v.  Stone,  80  Ky.  7& 

s  I^efler  v.  Field,  5d  N.  Y.  631 ;  Gif-       «  Harland  ▼.  Read,  8  O.  28S. 

ford  ▼.  Carvillep39  CaL  ((89 ;  McComas       •  Selser  t.  Brock,  8  O.  a  808. 

▼.  Haas,  98  Ind.  880 ;  Wilder  ▼.  De       •  Citizens'  Bank  ▼.  Ciosson,  89  O.  a 

Coo*  18  Minn.  47a    See  sec.  607,  poaL  7a 
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oifio  sum  dae  upon  a  note,  claiming  payment  in  fall,  is  an  allega- 
tion of  new  matter,  which  will  be  taken  as  trae  in  the  absence 
of  a  reply  -/  and  an  answer  which  states  that  a  note  was  never 
protested  states  a  good  defense  as  to  the  cost  of  protest.*  A 
denial  that  the  plaintiff  is  the  owner  of  a  note  or  bill,  and  that 
it  was  not  received  in  dne  coarse  of  trade,  is  a  good  defense.* 
In  an  action  against  makers  and  indorsee,  one  of  the  defendant 
makers  cannot  arge  in  sapport  of  a  demarrer  to  the  petition 
that  there  are  other  defendants  joined  with  him  as  to  whom  the 
facts  stated  in  the  petition  are  not  saflficient;*  nor  can  a  de- 
fendant  show  that  a  note  is  forged  nnder  an  answer  which 
merely  avers  that  'Hhe  defendant  denies  the  allegation  of 
the  petition."  He  mast  set  oat  in  his  answer,  in  a  substan- 
tial manner,  his  whole  defense.*  Nor  is  an  allegation  that 
a  note  is  '^not  outstanding  against  the  maker,"  and  that 
there  is  nothing  due,  proper,*  as  it  is  a  mere  conclusion^ 
embodying  no  matter  of  fact,  and  as  a  pleading  has  no  legal 
effects  If  it  be  alleged  as  a  defense  that  a  note  is  wholly 
without  consideration  and  void,  and  the  plaintiff  joins  issue 
without  requiring  a  statement  of  facts,  evidence  tending  to  im- 
peach or  sustain  the  consideration  may  be  admitted.*  The 
maker  of  a  note  may,  as  a  defense  to  an  action  on  the  note,  show 
that  it  was  founded  on  an  illegal  agreement,  even  though  he 
is  in  pari  delicto.^  An  answer  relying  on  the  illegality  of 
th^  contract  between  the  original  parties  should  ordinarily 
contain  a  statement  affecting  the  title  of  plaintiff,  but  may 
be  aided  by  a  petition  which  contains  facts  from  which 
it  may  be  inferred  that  plaintiff  was  not  a  bona  fide  holder, 
as  against  a  demurrer.^*  An  answer  merely  alleging  that 
the  defendant  has  compromised  a  note  sued  upon,  without  stat- 
ing the  facts  constituting  the  alleged  compromise,  is  insuflS- 
cient ; "  and  a  person  capable  of  reading,  who  signs  a  note  with- 
out reading  it  or  knowing  what  he  is  signing,  cannot  be  heard 

'  Fewster  v.  Goddard,  25  O.  a  27S.       ?  Bank  v.  Lloyd,  18  O.  a  85a 
^Bartlett  v.  Jones,  1  Clev.Repi  219.       >  Chamberlain  ▼.  Railroad  Cow,  15 

*  Louisville  Banking  Ca  v.  McDon-    O.  a  225. 

aid,  1  Clev.  Re{x  17a  •Jacobs  v.  Mitchell,  40  a  a  602. 

«  Slevin  ▼.  Reynolds,  1  Handy,  87.  ^^  Gebhardt  ▼.  Sorrels,  9  O.  a  461. 

SHouser  t.  Metzger,  1  Q  a  Q  R  ^^MitcheU  t.  Freedly,  126  Ind.  540. 

164  See  ante,  seo.  146,  form. 

•  Larrimore  ▼.  Wells.  29  O.  a  la 
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to  deny  its  execution  as  against  a  purchaser.^  An  accommoda- 
tion drawer  of  a  bill  made  payable  at  a  particular  bank  can- 
not be  held  liable  thereon  to  a  third  person  after  disooant 
has  been  refused  by  the  bank  for  value ;  nor  can  he  be  held 
liable  if  the  bank  subsequently  discounts  it  for  a  third  party: 
such  facts,  to  be  available  by  the  drawer,  must  be  pleaded 
by  him.'  In  an  action  brought  by  an  agent  holding  a;  note 
for  collection  merely,  a  defendant  may  make  such  defense 
thereto  as  he  might  have  made  in  an  action  by  the  owner.' 
While  a  person  cannot  set  up  his  own  neglect  to  defeat  an  in- 
nocent person,^  yet,  where  the  parties  to  a  note  founded  on 
fraud  are  paHicepa  criminisj  the  defendant  may  prove  the 
fraud  and  defeat  recovery.*  As  against  a  hana  fide  holder 
it  is  no  defense  that  a  note  has  been  fraudulently  diverted 
from  the  purpose  for  which  it  was  given.*  An  answer 
by  an  indorsee  alleging  that  the  indorsement  was  for  the 
accommodation  of  the  plaintiff  and  prior  indorsee,  without 
<5onsideration,  and  that  the  prior  indorser  received  the  only 
<5onsideration  which  passed,  which  was  the  taking  up  of  a  prior 
note  between  the  same  parties,  indorsed  by  the  plaintiff, 
sufficiently  sets  forth  an  accommodation  indorsement.^  It 
has  been  held  to  be  a  good  defense  that  a  note  was  given  for 
furniture  which  was  to  be  used  in  a  house  of  prostitution.* 

It  is  provided  by  statute  in  some  states  that  corporations 
of  a  sister  state  must  file  a  statement  of  their  capital  stock, 
the  kind  of  business  transacted,  and  appoint  a  general  agent 
upon  whom  service  of  process  can  be  made,  if  they  have  no 
general  office  within  the  state,  and  also  file  a  sworn  copy  of 
their  articles  of  corporation  with  the  secretary  of  state  or 
other  officer,  and  procure  a  certificate  authorizing  them  to  do 
business,  before  they  can  maintain  an  action.*  In  an  action  by 
an  indorsee  of  a  note  before  maturity  against  the  maker,  an 
Answer  which  alleges  that  the  payee  is  an  agent  of  a  foreign 
corporation  which  has  not  complied  with  a  statute  requiring 

1  WincheU  t.  Crider,  29  O.  a  480.  •  Bradford  ▼.  Beyer,  17  O.  a  880. 

SKnoz  Ca  Bank  ▼.  Lloyd,  18  O.  a       •  Bank  v.  Hall,  44  N.  Y.  895 ;  Bank 

868.  T.  Watson,  43  N.  Y.  490. 

*8aul8bury  v.  Corwin,  40  Mo.  Appi       7  Sims  v.  Frill,  1  Clev.  Rep.  887. 
978.  >  Burns  v.  8eep^  4  W.  L.  R  1067. 

«  Ooudy  T.  Gebhardt,  1  O.  a  262L  *  See  sea  990. 
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saoh  agent  to  file  their  authority  with  the  proper  ofBicer  as 
a  condition  precedent  to  their  doing  business  within  the  state, 
which  does  not  allege  that  the  assignment  was  merely  color- 
able and  to  avoid  the  statute,  is  insufficient  and  subject  to 
demurrer.^ 

See.  329.  Defense  when  indorsed  or  deliyered  before 
maturity. —  In  an  action  by  an  indorsee  on  a  note  or  bill  in- 
dorsed or  delivered  on  or  before  the  day  of  maturity,  a  de- 
fendant may  prove  payment  thereof  before  such  indorsement, 
if  the  plaintiff  had  notice  of  such  payment  before  he  received 
the  paper.'  While  a  bona  fide  holder  is  protected  against  de- 
fenses which  might  be  made  by  the  maker  against  the  original 
payee,  yet  he  must  use  ordinary  care  to  prevent  the  transac- 
tion from  operating  to  the  prejudice  of  others.  It  is  incum- 
bent on  a  person  claiming  under  one  who  has  been  guilty  of 
positive  fraud  to  show  that  he  has  acted  honestly  and  without 
knowledge  of  the  fraud.'  Paper  which  has  been  transferred 
before  due  to  a  creditor  in  payment  of  a  d^bt  cannot  be  im- 
peached in  his  hands  on  the  ground  that  the  .maker  of  the 
note  procured  an  accommodation  indorsement  on  it,  unless 
the  creditor  had  knowledge  of  the  fraud.*  One  who  has  ob- 
tained notes  before  maturity  for  value,  with  notice  that  they 
have  been  obtained  by  fraud,  cannot  be  estopped  from  show- 
ing that  the  maker  had  before  purchase  informed  him  that 
the  notes  were  all  right,  and  would  be  paid  at  maturity,  if  at 
the  time  of  the  making  of  such  statements  the  maker  was 
ignorant  of  the  fraud.* 

Sec*  330.  Defense  when  indorsed  or  delivered  after  due. 
As  against  an  indorsee  of  notes  and  bills  which  have  been  in- 
dorsed after  maturity,  a  defendant  may  set  up  any  defense 
which  he  might  have  made  as  against  the  original  holder;* 
and  as  against  such  indorsee  a  maker  may  show  that  he  is  not 
the  real  party  in  interest.^ 

iZink  T.  Diok,  87  N.  E.  Rep.  028  «  Kingsland  t.  Pryor*  88  O.  a   19. 

<Ind.,  1891).  •Sackett  t.  Keliar,  88  O.  a  054. 

s  R  a,  sea  8174  <  R  a,  sea  8178 ;  Baker  ▼.  Kinsey, 

*  McKesson  ▼.  Stanberry,  8  O.  a  41  O.  a  40a 

156:  Monroe  ▼.  Cooper,  6  Pick.  412;  ^Osbom  t.  McCleiland,  48  a  a 

\Vcx>dhuU  ▼.  Holmes,  10  John.  88a  881 


442  BILLS   AND   NOTES.  [§  581. 

Sec.  331.  Defenses  —  Failure  of  consideration.— As  a  ne- 
gotiable instrument  imports  consideration,^  it  is*  therefore  in- 
cumbent on  him  who  questions  it  to  plead  and  prove  failure 
therein.*  It  may  be  questioned  between  the  original  parties,* 
but  not  as  against  a  hona  fide  purchaser  for  value  before  ma- 
turity.^ If  attacked  between  the  original  parties,  the  answer 
should  contain  a  statement  affecting  the  title  of  the  holder, 
although  a  defendant  is  entitled  to  the  benefit  of  any  infer- 
ences which  may  be  drawn  from  facts  stated  in  the  petition ;  • 
or  if  the  petition  shows  the  consideration  it  need  not  be  alleged 
in  the  answer.*  In  pleading  want  of  consideration,  as  a  gen- 
eral rule,  it  is  essential  that  the  fact  be  substantially  set  forth ; 
it  cannot  be  shown  under  a  general  denial,^  although  it  may 
sometimes  be  pleaded  in  general  terms.^  If  a  defendant  pleads 
want  of  consideration  in  general  terms,  and  the  plaintiff,  with- 
out requiring  a  statement  of  the  facts,  joins  issue,  any  evidence 
is  admissible  which  tends  to  impeach  or  sustain  it.*  An  an- 
swer alleging  that  a  note  was  obtained  by  fraudulent  repre- 
sentations, without  stating  what  the  representations  were,  is 
not  good.^*  If  an  answer  claims  that  there  is  no  consideration 
and  that  the  note  was  fraudulently  transferred,  the  plaintiff 
must  then  show  that  he  received  it  for  value ;  '^  and  it  should 
be  averred  that  the  plaintiff  had  full  knowledge  of  the  frand.^* 

1  Ante^  sec,  297.  Hammond  v.  Enle,  58  How.  Pr.  426 ; 

«Long  v.  Spencer,  78  Pa.  St  803;  Moore  v.  Alston,  17  a  W.  Rep^  1117 
Jamee  t.  Chalmers,  6  N.  Y.  209;  (Tex.  App.,  1891);  Herman  v.  Gray,  79 
Trustees  t.  Hill,  12  la.  462 ;  Sawyer  v.  Wis.  182.  Where  consideration  is  de- 
Vaughn,  25  Me.  887 ;  Brown  v.  Kin-  nied,  the  plaintiff  should  sustain  his 
sey,  81  N.  G.  245b  case  by  producing  the  note.    Lang- 

s  Eastman  v.  Shaw,  65  K.  Y.  522 ;  horst  v.  Dodlee,  6  W.  L^  R  98a 

Patten  v.  Pearson,  55  Me.  89.  >  Beard  ▼.  Lofton,  102   Ind.  408. 

4Rahm  v.  Bridge  Ca.  16  Kan.  580;  See  Evans  t.  Stone,  80  Ky.  7a    A 

Bank  v.  Chapin,  8  Meta  40 ;  Mat-  general  answer  of  no  consideration 

thews  T.  Crosby,  56  N.  H.  21.  has  been  held  sufficient    Swope  v. 

ft  Gebhardt  v.  Sorrels,  9  O.  a  461.  Fair,  18  Ind.  800 ;  Evans  v.  Williams, 

•  Tyler  v.  Borland,  17  Ind.  29a  60  Barb.  846. 

7  Frybarger  v.  Cockefair,  17  Ind.  *  Chamberlain  ▼.  Railroad  Ca,  15 

404 ;  Moss  v.  Western  Printing  Press,  O.  &  225. 

64  Ind.  125;  Swope  v.  Fair,  18  Ind.  lOQatlin  v.  Home,  84  Ark.  16a 

800 ;  Dubois  v.  Hermance,  56  N.  Y.  ii  Davis  v.  Bartlett,  12  O.  a  064 

678;  Billan  v.  Hercklebarth,  28  Ind.  i^  Weissenagle  ▼.  Powers,  1  Clev. 

71 ;  Hunter  v.  McLaughlin,  48  Ind.  Rep^  141. 
88;   Smith  v.  Flack,   95   Ind.  116; 
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Partial  failure  of  consideration  will  not  bar  the  action  by  con- 
tradioting  the  terms  of  the  note,  but  may  be  shown  as  a  de- 
fense only  to  the  extent  of  injury  sustained  thereby  by  way 
of  recoupment  for  damages  or  abatement  of  plaintiff's  claim.^ 
The  defense  of  illegality  of  consideration  is  placed  upon  the 
fiame  footing,  and  the  facts  must  be  specifically  set  forth  and 
cannot  be  shown  under  an  answer  of  no  consideration.'  A 
denial  of  the  execution  of  a  note  and  also  a  claim  of  want  of 
oonsideration  may  be  made  in  the  same  answer.' 

AIsrSWBRS  —  FOfiMS  —  BILLS. 

Sec.  332.  Answer  of  unanthorized  acceptance. — 

[Caption.] 

That  the  bill  mentioned  in  the  petition  was  accepted  with- 
out the  authority  or  consent  of  the  defendants,  out  of  the 
oourse  of  their  regular  business,  and  without  consideration  to 
them,  in  their  name  by  one  0.  D.,  who  then  and  there  fraudu- 
lently pretended  to  act  under  their  authority,  but  in  fact  hav- 
ing no  authority  to  accept  the  same. 

Sec.  333.  Answer  of  payment  before  indorsement. — 

[Capf'ion.'] 

That  after  the  bill  mentioned  in  the  petition  was  due,  and 
while  the  said  [drawer]  was  the  holder  thereof,  and  before 
this  action  was  brought,  this  defendant  paid  the  same  in  full 
to  said  [drawer],  and  after  said  payment,  and  not  before,  said 
[drawer]  indorsed  said  bill  to  the  plaintiff. 

Note  —  An  indorsement  of  payment  being  regarded  as  prima  facie  trae» 
the  burden  of  proof  is  on  him  who  disputes  it  Kline  v.  Prindle,  W.  444 
Where  a  note  or  bill  is  made  payable  to  several  persons  who  are  not  in 
partnership,  an  indorsement  of  payment  by  one  will  not  therefore  bind 
the  other  payees;  neither  can  transfer  the  contract  by  his  individual  indorse- 
ment   Conahan  v.  Smith,  2  Disn.  18. 

Sec.  334.  Answer  of  acceptance  for  accommodation  of 

plaintiff.— 

[Caption.'] 

That  he  accepted  the  bill  set  forth  in  the  petition  for  the 
sole  accommodation  of  the  plaintiff,  and  that  there  was  no 

1  Holzworth  V.  Koch,  26  O.  a  88;  Lyts  v.   Keevey,  82  Pac.  Repi  684 

Black  V.  Ridgeway,   181   Mass.  80;  (W^h.,  1898);  Bliss  on  Code  Pldg;, 

Morgan   v.  Fallenstein,  27   111.  81;  sec  880 ;  Gushee  v.  Leavitt,  6  CaL  160 ; 

Peti]lov.HopBon,28  Ark.  196;  Moore  Finley  v.  Quirk,  9  Minn.  194    See 

V.  Boyd,  95  Ind.  184.  Buller  v.  Edgerton,  15  Ind.  15 ;  Evans 

*May  V.  Burras,  18  Abh.  N.  Q  884;  v.  Williams,  60  BarK  846;  Gasad  t« 

Mathews  v.  Leaman,  24  O.  a  615 ;  Holdridge,  50  Ind.  629. 
Railroad  Ca  v.  Miller,  8  Minn.  661 ;        >  Pavey  v.  Pavey,  80  O.  a  60a 
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value  or  consideration  for  the  acceptance  or  payment  thereof 
by  this  defendant. 

Note. — It  cannot  be  urged  as  a  defense  in  an  action  against  the  acceptor 
of  a  draft  that  the  same  was  accepted  for  the  accommodation  of  the  drawer 
(Davis  y.  Randall.  115  Masa  647;  a  Q,  16  Am.  Rep.  146);  nor  that  he  signed 
the  bill  to  enable  the  party  to  raise  money  and  he  used  it  to  pay  a  aebt^ 
Comstock  V.  Hier,  29  Am.  Rep.  142;  Felters  t.  Bank,  7  Adl  Repi  225.  In 
the  absence  of  an  understandmg  to  that  effect*  drawers  and  acceptor  are 
not  co-sureties  for  the  payees  or  liable  to  contribution.  Bamet  t.  Beall, 
29  O.  S.  7.  See  Williams  v.  Boeson,  11  O.  62b  An  accommodation  indorser 
may  make  any  defense  which  the  maker  could.  Sawyer  t.  Chambers,  44 
Barb.  42.  There  must  be  a  valuable  consideration  to  niake  the  writer  of  a 
letter  of  credit  liable  upon  an  implied  acceptance  or  an  agreement  to  ac- 
cept   Sberwin  v.  Brigham,  89  O.  S.  187. 

▲N8  WEBS  —  FORMS  —  NOTES. 

Sec.  335.  Answer  denying  obligation  as  maker^  claiming 
that  of  accommodation  indorser* — 

[Caption.'} 

Deiendant  says  that  when  the  note  was  executed  he  refnsed 
to  assume  the  obligations  of  a  maker,  but  did  assume  the  ob- 
ligation of  an  indorser,  and  only  those  of  an  indorser,  and 
accordingly  wrote  his  name  on  the  back  of  the  note  as  such 
indorser,  without  any  other  consideration  than  that  of  accom- 
modating L.,  all  of  which  the  original  parties  to  the  whole 
note  knew. 

Wherefore  he  prays  to  be  dismissed,  with  his  costs. 

NOTB.— From  Seymour  ▼.  Seymour,  10  O.  S.  38Si, 

Sec.  336.  Answer  of  indorser  setting  np  yerbal  agree- 
ment as  to  indorsement. — 

That  before  said  note  became  due  and  payable  said  E.  P.^ 
the  payee  thereof,  indorsed  said  note  in  blank,  and  delivered 
the  same  to  this  defendant,  and  this  defendant  indorsed  and 
delivered  the  same  to  the  Society  for  Saving,  for  collection 
only.  That  he  never  placed  his  name  on  the  back  of  said 
note  with  the  intention  of  becoming  liable  on  the  same  in  any 

manner  whatever.    That  on  or  about  the  day  of , 

IS—,  he  sold  and  delivered  said  note  to  said  plaintiff,  and  it 
was  then  expressly  agreed  and  understood  by  and  between 
plaintiff  and  this  defendant  that  this  defendant  should  not 
indorse  said  note  or  be  liable  thereon  as  an  indorser.  That 
this  defendant  at  that  time  intended  to  erase  his  name  from 
said  note,  which  he  neglected  to  do. 

Note.—  From  Hudaon  v.  Wolcott,  89  O.  a  6ia 

Sec.  337.  Answer  denying  execution  and  setting  np  want 

of  consideration  —  A  mere  gift. — 

For  answer  and  defense  in  this  case  the  said  A.  B.  J.,  as 
administrator  as  aforesaid,  says : 
1.  That  he  denies  that  the  said  J.  A.  J.  made  or  delivered 
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the  promissory  note  in  the  petition  mentioned,  and  prays 
jadgment. 

2.  That  if  the  signatnre  of  said  J.  A.  J.  to  said  note  was 
the  genuine  signatnre  of  decedent,  the  said  note  was  wholly 
without  oonsideration,  and  was  not  delivered  to  the  alleged 
payee  thereof  until  after  the  death  of  decedent,  or  at  all,  and 
the  same  was  a  mere  gift,  if  the  same  was  ever  delivered ;  and 
defendant  further  says  that  the  said  J.  0.  S.  and  the  said 

Elaintiff  were  not,  nor  was,  nor  is,  either  of  them,  the  honafide 
older  for  value  of  said  note,  and  are  not  entitled  to  recover 
thereon,  and  defendant  therefore  prays  judgment. 

NOTBL —  Pleading  alternative  defense  is  proper.  Bank  ▼.  Cloesen,  d9  O.  SL 
78.  See  ante^  seca  21,  22l  Defendants  proving?  want  of  consideration  and 
fraudulent  transfer  of  note,  it  is  incumbent  on  plaintiff  to  show  that  he 
received  the  note  for  valuable  consideration.    Davis  v.  St  John,  12  O.  8. 684. 

See.  338.  Answer  that  note  was  purchased  with  notice 
that  it  was  mere  accommodation  paper. — 

Defendant  says  that  if  said  promissory  note  in  the  petition 
described  was  execated  and  indorsed  in  manner  and  form  aa 
in  the  petition  alleged,  the  same  was  made,  executed  and  de- 
livered for  the  individual  purposes  and  accommodation  of 
R.  A.  W.,  who,  the  defendant  avers,  is  the  identical  person 
as  R  A.  W.  whose  name  it  is  in  the  petition  alleged  appears 
thereon  as  having  signed  the  name  of  this  defendant  as  maker 
of  said  promissory  note,  and  as  an  indorser  thereon,  and  not  in 
any  business  transaction  connected  with  the  management  of 
defendant's  affairs.  The  defendant  further  avers  that  at  the 
time  the  plaintiff  purchased  said  promissory  note,  if  it  pur- 
chased it  at  all,  it  well  knew  the  same  to  be  mere  accommo- 
dation paper,  executed,  indorsed  and  delivered  for  the  indi- 
vidual purposes  and  benefit  of  the  said  R  A.  W.,  and  that  no 
consideration  therefor  moved  to  the  defendant  from  the  plaint- 
iff, nor  from  any  person  or  source  whatsoever,  and  that  this 
defendant  had  no  power  in  law  to  issue  such  accommodation 
paper,  and  that  the  said  R  A.  W.  had  no  authority  from  this 
defendant  to  execute  the  same. 

In  consideration  of  the  facts  stated  in  its  two  fore^oin^ 
defenses,  the  defendant  says  it  is  not  indebted  to  the  plaintiff 
in  the  sum  claimed  in  the  petition  nor  in  any  other  amount 
whatsoever,  and  prays  the  court  to  be  hence  dismissed  with 
its  costs. 

.Sec,  339;  Answer  that  consideration  failed  by  reason  of 

failure  of  title  to  property. — 

WapttonJ] 

That  the  promissory  note  set  forth  in  said  petition  was 

given  for ,  which  the  plaintiff  sold  and  delivered  to  the 

defendant,  and  for  no  other  consideration  whatever. 

That  the  plaintiff  had  no  title  to  said at  the  time  he 
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sold  and  delivered  the  same  to  the  defendant,  bat  it  was  the 

property  of  R  F.,  who  on  the day  of ,  18—,  claimed 

said  property  and  recovered  the  same  in  an  action  of  replevia 
That  the  defendant  has  therefore  received  no  consideration 
for  said  note. 

See.  340.  Answer  that  note  was  given  for  gambling. — 

That  before  the  making  of  the  said  promissory  note  set 
forth  in  said  petition,  the  said  plaintiff  and  the  said  defendant 
])layed  together  at  a  game  called,  etc.,  for  divers  sums  upon 
credit,  and  not  ready  money;  and  the  said  plaintiff  at  said 
game  won  of  the  said  defendant,  and  the  said  defendant  then 

and  there  lost,  the  Sura  of dollars,  whereof  no  part  was 

then  and  there  paid  by  the  said  defendant  to  the  said  plaint- 
iff; and  afterwards,  to  wit,  on  the day  of ^  18 — ,  the 

said  defendant  gave  and  made  to  the  said  plaintiff  the  afore- 
said promissory  note  for  the  said  sum  of  money  so  lost  by  the 
said  aefendant  and  won  by  the  said  plaintiff  at  the  said  game, 
and  for  no  other  consideration  whatever,  by  reason  whereof 
the  said  note  is  void  in  law. 

Sec.  341.  Answer  that  consideration  was  for  a  patent- 
right. — 

Thac  the  plaintiff  purchased  said  note  on  or  about  the 

day  of ,  18 — ,  and  after  said  note  had  become  due. 

That  said  note  was  made  and  delivered  by  the  defendant  to 
R.  F.  in  consideration  of  a  certain  patent-right  for  a  pretended 
improved  buggy  spring  which  said  R.  F.  represented  was  a 
new  and  valuable  improvement  in  bu^gy  springs,  and  of  the 
value  of  $ ,  and  the  defendant,  relying  upon  said  repre- 
sentations, purchased  said  patent-right  of  said  K.  F.  and  made 
and  delivered  to  him  the  note  in  question,  the  sole  considera- 
tion therefor  being  said  patent-right. 

That  said  patent-right  was  void  for  want  of  novelty,  and  no 
i  mprovement  whatever  on  former  methods  of  preparing  buggy 
springs,  as  said  E.  F.  well  knew  at  the  time  of  said  sale,  and 
was  of  no  value  whatever,  and  the  defendant  has  received  no 
consideration  for  said  note. 

KoTB.—  R.  8.,  sec.  8178.  A  useless  patent  is  not  a  good  oonsideratioD. 
Fallis  V.  Griffith,  W.  80a 

See.  342,  Alteration  of  notes. —  Where  a  note  is  signed  in 
blank,  with  marginal  figures  indicating  the  amount  for  which 
it  is  to  be  filled,  and  the  party  to  whom  it  is  indorsed  alters 
the  figures,  the  simple  fact  of  alteration  does  not  vitiate  the 
note,  although  the  person  so  signing  the  blank  note  is  a  surety 
and  known  to  the  payee  to  have  signed  it  as  snch.^    A  blank 

1  Schryver  v.  Hocks,  28  O.  S.  80a 
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signature  has  the  effect  of  a  general  letter  of  credit;  and 
when  a  person  intrusts  a  note  to  another  to  fill  in  the  amount, 
he  is  liable  to  the  amount  that  may  be  inserted,  even  though 
there  be  a  private  agreement  between  the  signers  that  the 
same  is  to  be  an  amount  certain;^  and  where  a  note,  com- 
plete excepting  the  stipulation  as  to  interest,  is  altered  by 
the  principal  maker,  before  its  delivery,  by  the  addition  of 
the  rate  of  interest,  it  is  such  a  material  change  as  will  re- 
lieve the  surety ;  2  and  so  is  the  alteration  of  the  date  of  a  note, 
after  delivery  by  the  payee  material,  rendering  it  void.*  If, 
after  delivery  of  a  joint  and  several  note,  the  name  of  a  third 
person  be  added  as  a  maker  with  the  privity  of  the  holder,  and 
without  the  knowledge  of  the  original  signers,  it  is  void  as  to 
the  latter.* 

Sec.  343.  Answer  denying  execntlon  of  note  —  That  It 
was  altered  after  execution  by  payee.— 

And  now  comes  the  said  defendant  S.  B.  M.  and  for  his  first 
defense  alleges  that  he  did  not  make  and  deliver  the  promissory 
note  in  the  petition  described,  and  denies  each  and  every  alle- 
gation in  said  petition  contained. 

Defendant  for  his  second  and  further  defense  alleges  that 
he  made,  signed  and  delivered  a  certain  promissory  note  sim- 
ilar in  all  respects  to  the  said  note  set  up  by  plaintiff  in  his 
said  petition,  excepting  and  wanting  the  words  ^'  to  be  paid 

annually  "  after  the  words  and  figures,  "  with per  cent. 

interest,"  whereby  defendant's  said  note  was  so  altered  as  to 
make  the  interest  therein  mentioned  payable  annually,  con- 
trary to  defendant's  original  and  only  note,  or  any  agree- 
ment, contract  or  knowledge  on  his  part ;  that  by  the  altera- 
tion of  defendant's  said  note  as  aforesaid,  the  same  was 
changed  by  plaintiff,  or  by  some  person  at  his  request,  into  and 
the  same  became  the  identical  note  set  up  by  plaintiff  in  his 
said  petition,  which  note  last  aforesaid,  by  reason  of  the  altera- 
tion therein  contained,  is  not  a  note  made  or  executed  by  this 
defendant ;  that  said  alteration  was  not  made  in  framing  said 
original  promissory  note  or  to  further  the  intention  of  the 
parties  tnereto  or  any  of  them,  but  the  said  note  of  defendant 
was  altered  as  aforesaid  in  fraud  of  this  defendant's  rights. 

Wherefore  defendant  asks  that  plaintiff's  action  against  him 

iFaUerton  ▼.  Sturgee,  4  O.  a  Odd.  *  Wallace  ▼.  Jewell*  21  a  a  168; 

s  Jones  V.  Bangs,  40  O.  a  189.    See  Gardner  ▼.  Walsh,  6  EL  &  BL  84; 

McGrath  t.  Clark,  56  N.  Y.  84;  Etna  Henry  v.  Coates,  17  Ind.  161 ;  Bowers 

Nat  Bank  ▼.  Winchester,  48  Conn.  v.  Briggs,  20  Ind.  189;  HaU  v.  Henry» 

891 ;  Draper  t.  Wood,  112  Mass.  816 ;  19  la.  621 ;  Chad  wick  v.  Eastman,  68 

Waterman  t.  Vose,  48  Ma  604 ;  Brad-  Me.  12 ;  Chappie  v.  Spencer,  28  Barlx 

ley  ▼.  Mann,  87  Mich.   1 ;  Trigg  v.  684 ;  MoCaughey  t.  Smith,  27  N.  T. 

Taylor.  27  Ma  246.  89 ;  Shipp  v.  Suggett»  9  K  Men.  a 

•  Newman  v.  King,  54  O.  S.  273. 
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be  dismissed,  and  that  said  note  set  up  by  defendant  be  de- 
clared null  and  void,  and  that  this  defendant  may  go  henoe 
without  day  and  recover  of  plaintiff  his  costs. 

Note.—  This  defense  was  made  in  Mills  v.  VoUrath,  27  W.  L.  Bw  86,  the 
eonrt  charging  that  if  the  note  was  made  by  a  party  not  interested  in  the 
note,  and  without  the  knowledge  or  consent  of  the  payee,  it  would  not  affect 
the  note ;  but  if  made  as  charged  in  the  answer  of  the  defendant  it  would  be 
a  material  alteration,  changing  the  effect  and  operation  of  the  note ;  and 
upon  such  note  as  changed  the  plaintiff  could  not  recover,  unless  the  altera* 
tion  had  been  ratified  by  the  defendant  The  judgments  of  both  lower 
courts  being  affirmed,  this  feature  of  the  charge  evidently  was  approved  by 
the  supreme  court  The  defense  will  be  good  in  cases  where  the  evidence 
wiU  prove  the  allegations,  though  it  did  not  in  the  above  case.  An  answer 
<daiming  an  alteration  must  state  that  the  same  was  made  with  the  knowl- 
edge or  authority  of  plaintiff.  Humphreys  v.  Crane,  6  GaL  17a  A  defend- 
ant may  make  as  many  defenses  as  he  has.  Bank  v.  Olosson^  29  O.  &  78L 
Under  a  denial  by  a  defendant  that  he  made  the  note  sued  upon,  evidence 
may  be  admitted  showing  that  the  note  had  been  altered  after  its  execution. 
Boomer  v.  Koon,  6  Hun,  645 ;  Andrews  v.  Bond,  16  Barb.  68a  See  Eckert 
T.  Pickel,  59  Barbi  64&  As  to  alteration  in  amount^  see  Pearson  v.  Hardin, 
64  N.  W.  Rep.  904 

Sec.  344.  Answer  that  note  was  altered  by  the  addition 
of  a  name. — 

That  he  made,  executed  and  delivered  to  the  said  W.  B.  S. 
a  promissory  note  in  all  respects  similar  to  the  alleged  prom- 
issory note,  a  copy  of  which  is  attached  to  the  plaintiflTs  peti- 
tion, except  that  the  same  did  not  then  have  subscribed  thereto 
the  name  of  D.  D.  S.  as  maker  or  otherwise.  But  he  avers 
that  after  he  had  so  made,  executed  and  delivered  the  said 
note  and  the  same  had  become  a  perfect  and  completed  con- 
tract, the  holder  thereof,  without  the  knowledge,  authority 
or  consent  of  this  defendant,  fraudulently  caused  and  procured 
the  name  of  D.  D.  S.  to  be  subscribed  thereto  as  additional 
maker,  and  thereby  altered  and  changed  the  legal  operation 
of  the  note  and  contract  so  by  him  made,  executed  and  deliv- 
ered as  aforesaid. 

Wherefore  the  defendant  denies  that  he  made,  executed  or 
delivered  the  alleged  promissory  note  in  the  plaintiff's  peti- 
tion described,  or  that  the  same  is  his  contract. 

Nons. — The  signine  of  an  additional  name  of  a  third  person  as  maker, 
with  privity  of  the  bolder,  and  without  the  consent  of  the  original  signer, 
is  a  material  alteration  of  the  note,  which  discharges  such  original  signer. 
From  charge  of  court  in  Smucker  v.  Wright,  Price,  J.,  Logan  Ck>.,  Ohio,  U.  P^ 
from  which  answer  was  taken.  Evidence  as  to  alteration  may  be  admitted 
under  an  answer  denying  the  execution  of  the  note.  Boomer  v.  Koon,  6 
Hun,  646. 

Sec.  345.  Reply  that  note  was  purchased  In  usual  course 
of  business^  etc, — 

The  plaintiff  denies  each  and  every  allegation  contained  in 
the  second  defense  as  stated  in  the  defendant's  answer. 

The  plaintiff  further  says  that  it  took  the  note  specified  in 
the  petition  from  the  defendant  in  the  regular  ana  ordinary 
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course  of  its  regular  and  ordinary  business  as  suoh  bank;  that 
it  took  said  promissory  note  as  aforesaid  before  the  same  was 
due  for  full  value  in  money  paid  therefor,  to  wit,  the  full  face 
value  of  said  note,  less  the  ordinary  bank  discount  charged  for 
commercial  paper  at  said  time ;  and  it  took  said  promissory 
note  as  aforesaid  without  any  notice  or  knowledge  whatever 
of  any  of  the  matters  stated  in  the  answer,  or  of  any  defenses 
or  equities  existing  against  the  same. 
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bonda 
870li  Petition  on  indemnity  bond. 
88(X  Actions      on      injunction 

bonda 
881.  Petition  on  injunction  bond. 
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Sea  882.  Petition  on  replevin  bond. 
888.  Petition  on  title  bond. 
884  Answers   and  defenses  to 
actions  on  bonda 


Sea  885.  Answer  of  surety  on  admin- 
istration bond  claiming 
an  equitable  set-off  against 
claim  of  distributee. 
888.  Answer  to  action  on  appeal 
bond. 


Sec.  346.  Parties  to  actions  on  bonds. —  The  provision 
that  actions  may  be  brought  in  the  name  of  the  real  party  in 
interest  is  applicable  to  actions  on  bonds.^  Any  person,  there> 
fore,  who  is  injured  by  a  breach  in  a  bond,  or  who  is  by  law 
entitled  to  the  benefit  of  the  security,  may  bring  an  action  in 
his  own  name  against  those  liable.'  It  is  held  that  the  state 
is  the  proper  party  plaintifF  in  an  action  upon  an  official  bond, 
such  as  a  treasurer's  bond.*  But  this  must  necessarily  be 
confined  to  cases  where  the  state  only  is  interested,  and  not 
where  private  interests  have  intervened,  though  it  has  been 
held  in  Korth  Carolina  that  suits  upon  official  bonds  payable 
to  the  state  must  be  brought  in  the  name  of  the  state ;  that 
the  statute  requiring  the  real  party  in  interest  to  prosecute 
does  not  apply  in  such  cases.^  Upon  this  point  Mr.  Bates 
states  that  the  Ohio  reports  are  full  of  cases  by  individuals  on 
official  bonds  of  public  officers,  but  without  comment  on  the 
point.* 

The  correct  construction  to  be  placed  upon  section  4994  of 
the  code  is  believed  to  be  that,  in  all  cases  where  an  individ- 
ual has  suffered  an  injury  by  the  failure  of  an  official  to  per- 
form official  duty,  he  may  maintain  an  action  on  the  bond 
of  such  official.  The  provision  was  intended  to  obviate  the 
necessity  of  bringing  suit  in  the  name  of  the  state  for  the  use 
of  the  person  injured.*  It  has  been  held  that  official  bonds 
cannot  be  made  available  to  protect  private  interests  without 
statutory  provision ;  ^  but,  as  before  stated,  section  4993  was 
enacted  for  this  purpose. 

Administration  bonds  are  made  payable  to  the  state,  but 

^Ante,  sea  8;  0.  Code,  sec.  499a  ^Carmichael  ▼•  Moore»  89  N.  Q  29. 

>  O.  Code,  sea  4994.  •  Bates'  Pldg.,  p.  7. 

<  KeUy  T.  State,  25  O.  a  667 ;  State  «  Aucker  ▼.  Adams,  28  0.  a  648, 

T.  KeUey,  82  O.  a  421.    See  form,  by  private  person  on  bond  of  justice, 

sea  867,  post;  Hunter  ▼.  Comniis-  ?  State  ▼.  Nichols,  8  Heisk.  657; 

Bioner,  10  O.  a  515.  Crews  t.  Taylor,  56  Tex.  461 ;  Fox  t. 

Thibult,  88  La.  Ann.  82L 
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legatees  or  those  interested  may  bring  suit  thereon.^  And 
persons  having  an  interest  in  the  damages  sought  to  be  recov- 
ered in  an  action  on  an  attachment  bond  are  proper  parties 
plaintifF.'  County  commissioners  may  bring  an  action  on  a 
clerk's  oflScial  bond  for  the  recovery  of  unclaimed  costs.'  In 
an  action  against  the  surviving  obligors  of  an  official  bond 
the  personal  representatives  are  not  necessary  parties.^ 

Sec.  347.  Rules  of  pleading  applicable  to  all  bonds.— 
The  code  provides  that  an  action  may  be  prosecuted  on  a  cer- 
tified copy  of  a  bond,  making  it  the  duty  of  the  custodian  to 
deliver  a  copy  to  any  person  claiming  to  be  injured  by  a 
breach  therein.*  The  purpose  of  this  provision  undoubtedly 
18  to  enable  a  ^^  real  party  in  interest "  to  procure  the  necessary 
facts  to  bring  suit.  The  manner  of  pleading  a  bond  is  well 
defined.  It  is  an  instrument  for  the  conditional  payment  of 
money,  and  is  generally  conceded  to  fall  within  section  5085 
of  the  code  as  an  evidence  of  indebtedness.*  The  precise 
question  has  probably  not  been  decided,  but  it  has  been  as- 
sumed in  a  number  of  cases  that  a  bond  falls  within  the  mean- 
ing of  an  "evidence  of  indebtedness.'*^  If  it  be  conceded, 
therefore,  that  it  is  an  evidence  of  indebtedness,  a  copy  must 
be  attached  or  an  excuse  given  for  not  so  doing.*  The  rules 
of  pleading  heretofore  laid  down  *  must,  however,  be  observed. 
It  should  be  remembered  that  the  copy  attached  cannot  sup- 
ply necessary  averments  in  the  petition,  or  serve  the  pur- 
pose of  a  statement  of  facts.^*  It  is  essential  that  all  the 
material  facts  be  stated  as  in  other  actions,^^  which  must  nec- 
essarily be  confined  to  the  instrument  itself.  Great  particu- 
larity is  required  in  assigning  breaches  of  a  bond.  The  con- 
dition and  breaches  must  be  set  forth  with  such  certainty 

1  Mighton  V.  Dawson,  88  O.  S,  650.  der  section  117  (5086)  of  the  code. 

>  Alexander  v.  Jacoby»  28  0. 8.  358.  See,  also,  Qutridge  v.  Vanatta,  27 

» State  V.  Orr,  16  O.  a  522 ;  Com-  O.  a  866. 

missioners  v.  Noyes,  85  O.  S.  201-6.  ^Ante,  sec.  67. 

4  Hunt  y.  Gaylor,  25  O.  a  620.  ^Ante,  sea  57. 

•O.  Code,  sea  4994.  i<^Bentley  v.  Dorcas,  11  0.  a  898; 

*Ante^  sec.  57.  Sargent  v.  Moore,  1  Disn.  99;  West 

7  In  Bentley  ▼.  Dorcas,  11  O.  a  898,  v.  Dodsworth,  1  Disn.  161;  Sprague 

a  copy  of  an  appeal  bond  was  at-  v.  Wells,  47  Minn.  604 

taohed,  not  as  part  of  the  petition,  nVUhacT.  Railroad  Ca,  68  CaL  209L 
but  as  evidence  of  indebtedness^  un- 
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as  to  show  the  sabject-matter,  the  character  and  the  extent  of 
the  obligation.^ 

Judge  Swan  states  that  upon  a  bond,  contract,  and  in  like 
cases  where  the  instrument  relates  solely  to  the  facts  consti- 
tuting the  cause  of  action,  it  is  not  only  proper,  but  the  best 
mode,  to  allege  the  making  of  the  instrument,  and  then  set  it 
out  in  full  and  allege  the  breach.'  The  courts  have  not  en- 
tirely agreed  with  this  view.  It  has  been  declared,  in  sub- 
stance, not  to  be  good  pleading  to  make  written  instruments 
other  than  those  for  the  unconditional  payment  of  money 
part  of  the  pleading;  but  if  it  seems  necessary,  in  assigning 
the  breaches  of  a  bond,  to  substantially  set  out  the  whole  of 
it,  the  same  may  properly  be  copied  into  the  pleading,  and  the 
breaches  assigned.'  If,  therefore,  in  any  case  a  bond  is  copied 
into  the  pleading,  it  is  a  substantial  compliance  with  section 
6085  of  the  code,  thereby  dispensing  with  the  necessity  of  at- 
taching a  copy.^  But  we  do  not  think  the  court  intended 
to  favor  the  idea  of  copying  the  entire  instrument  into  the 
pleading  in  any  case,  as  it  has  been  otherwise  decided  that 
as  against  a  demurrer,  it  is  a  suf9cient  allegation  of  a  breach 
to  set  forth  the  conditions  alleged  to  have  been  broken,  and 
aver  their  non-performance.' 

Where  there  are  several  breaches  assigned,  each  one,  taken 
in  connection  with  the  introductory  averments,  is  regarded  as 
a  separate  paragraph  stating  a  distinct  cause  of  action ; '  and 

1  SupenrlBor  t.  Semler,  41  Wis.  874 ;  declaring  upon  a  bond  —  one  by  a 

State  T.  Coffey,  6  O.  S.  160;  Sargent  single  bill  without  noticing  the  con- 

T.  Moore^  1  Disn.  99.  dition,  and  the  other  to  set  out  the 

'  Swan's  Pldg.  199.  conditions  and  assign  the  breache& 

*  Crawford  ▼.  Satterfield,  27  (X  &  In  the  first  instance  the  defendant 
436.    See^  also,  sec.  57,  p.  61,  nota  must  crave  oyer  of  the  condition  and 

*  Ante,  sec.  67.  It  was  held  in  Gib-  plead  performance,  and  the  plaintiff 
son  v.  Robinson,  16  Sw  K  Repi  969  reply  by  assigning  the  breaches. 
(Q&X  that  where  the  contents  of  a  Reynolds  v.  Hurst,  18  W.  Va.  648, 
bond  are  substantiaUy  set  forth  It  is  citing  6  Rand.  237;  4  Munf.  494;  4 
not  necessary  to  attach  a  copy.  Rand.  418 ;  6  Munf.  246. 

*  Gutridge  v.  Vanatta,  27  O.  a  866 ;  e  State  y.  Roche,  94  Ind.  876 ;  Reno 
Governor  v.  White,  24  Am.  Dea  v.  Tyson,  24  Ind.  66;  Colbum  t. 
768;  Hughes  v.  Miller,  6  Johns.  168;  State,  47  Ind.  810;  Boden  ▼.  DUl,  68 
Smith  ▼.  Jansen,  8  Johns.  Ill ;  Post-  Ind.  278 ;  Mustard  ▼.  Hoppess,  69  Ind. 
master  ▼•  Cochran,  2  Johna  4ia  It  824.  And  a  demurrer  may  be  ad- 
is  said  that  there  are  two  modes  of  dressed  to  each  breach.  McFaUv.Sew- 
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upon  a  general  demurrer  to  the  whole,  if  any  one  breaoh  is 
well  assigned,  the  demurrer  should  be  overruled.^  Beooverj 
oan  be  had  for  onlj  such  breaches  as  may  be  assigned  in  the 
petition.'  An  averment  that  the  defendants  and  each  of  them 
have  wholly  neglected  and  refused  to  pay  is  sufficient  to  show 
a  breach ; '  and  so  with  an  allegation  that  a  penalty  is  due 
and  unpaid;^  or  an  averment  that  an  administrator  or  an  ex- 
ecutor who  has  resigned  has  failed  to  pay  his  successor  the 
amount  found  due  from  him  on  settlement  fully  shows  a 
breach  of  the  condition  of  his  bond  ^^  to  administer  according 
to  law;"*  or  that  an  officer  has  received  money  belonging  to 
another  which  he  retains  and  refuses  to  deliver  to  the  proper 
officer.*  In  an  action  against  the  sureties  of  a  negotiable 
bond  for  failure  to  collect  and  pay  over  money  on  execu- 
tion, it  should  be  averred  that  the  liability  occurred  during 
the  time  defendants  were  bound  J  And  in  a  suit  upon  a  tax 
collector's  bond  for  failure  to  pay  over  state  and  county  taxes, 
the  petition  should  designate  the  several  sums  which  belong 
to  the  state  or  county  treasury.*  Where  conditions  of  a 
bond  require  compliance  with  the  terms  of  another  obliga- 
tion, which  are  not  fully  stated  in  the  condition,  the  petition 
should  set  out  the  obligation  with  a  corresponding  breach.* 
A  statutory  undertaking  should  be  considered  in  the  light 
of  the  statute  with  reference  to  the  state  of  the  pleadings  in 
the  action  in  which  it  was  given,^*  but  it  is  not  necessary  to 
set  out  the  law  under  which  a  bond  is  given,^  although  a  peti- 
tion which  merely  states  that  a  bond  is  given  according  to  law, 
without  setting  out  the  conditions,  is  bad;^*  the  existence  of 
the  office,  and  the  appointment  or  election  of  the  officer,  should 
be  fully  set  forth."    And  in  a  suit  upon  an  official  bond  con 

ing  Machine  Ga,  90  IncL  148 ;  Colburn  ^  CommonweaKh  y.  Hugbe8»  10  B. 

V.  State,  47  Ind.  820;   Richards  y.  Hon.  160;  &  a,  10  Bw  Mon.  461. 

States  56  Ind.  881.  •  Whitfield  v.  Wooidridge»  88  Mibs. 

1  People  y.  Gregory,  11  Bradw.  87a  18& 

s  Colgate  y.  Boberts,  85  Ind.  464.  *  Portage  Canal  Mfg.  Oa  v.  Crit^ 

s  Gardner  ▼•  Donnelly,  86  CaL  867.  tenden,  17  0.  486. 

«  Stanley  y.  Montgomery,  108  Ind  ^  Seorest  y.  Barbee,  17  O.  a  485. 

lOa  u  Mason  y.  Montgomery,  W.  72Si, 

•  Slagle  y.  Entiekin,  44  O.  &  687.  "Biaaok  y.  Pape,  1  W.  L.  B  186. 

eiCendodno  Ca  y.  Morris,  82  Cat  ^  Common  Pleas  Court  y.  SergenL 

M5.  W.  488L 
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ditioned  to  pay  over  all  money  which  may  come  into  the 
bands  of  an  ofiScer,  an  averment  that  he  received  certain 
money  belonging  to  the  plaintiff  which  he  failed  to  pay 
over  sufficiently  shows  that  sach  money  was  received  by 
virtne  of  his  office ;  ^  bat  an  allegation  that  a  marshal  nnder 
a  writ  of  replevin  seized  and  took  property,  claiming  under 
and  by  virtne  of  a  writ  of  replevin,  is  not  sufficient:  it 
should  be  averred  that  the  officer  is  acting  nnder  a  valid  process 
and  not  claiming  to  so  act.'  In  an  action  on  a  negotiable 
bond  for  illegality  and  insufficiency  of  a  return  made  by  an 
officer,  the  petition  should  show  the  return  which  is  alleged  to 
be  illegal  and  insufficient.*  In  an  action  on  the  bond  of  a 
sheriff  it  should  be  alleged  that  it  was  the  official  bond  of  the 
sheriff,  and  enough  of  it  should  be  set  forth  to  show  that 
those  who  signed  it  were  bound  to  indemnify  all  parties  in- 
jured by  the  sheriff's  misfeasance.^  Where  the  petition  is  for 
failure  to  levy  an  execution  on  chattels,  it  should  be  averred 
that  they  were  within  the  officer's  bailiwick.^  In  a  suit  on  a 
forfeited  recognizance,  the  petition  stating  that  the  bond  was 
forfeited,  and  the  facts,  is  sufficient  without  averring  that  the 
bond  was  "  duly  "  forfeited  * 

See.  348.  Same  contlnned  —  Consideration, —  It  being  a 
rule  that  sealed  instruments  import  consideration,  it  need  not 
be  averred  in  the  petition;  and  bonds,  although  private  seals 
have  been  abolished  in  Ohio,  fall  under  this  class.*  ^  Bond  or 
writing  obligatory"  implies  an  instrument  under  seal  and 
therefore  a  consideration.' 

Sec.  849.  Same  continued  —  Execution  of  bond.—  In  fram- 
ing a  petition  it  need  not  be  averred  that  the  parties  signed 
the  bond  or  that  it  was  given  in  pursuance  of  statute.*  A 
petition  averring  the  execution  of  a  bond  by  both  principal  and 
surety,  containing  a  copy  thereof  which  does  not  give  the  sig- 
nature of  the  principal,  will  in  the  absence  of  objection  be 
good.*  And  an  allegation  that  the  defendants,  ^^  by  their  cer- 
tain writing  obligatory,  sealed  by  their  seals,  became  bound  unto 

I  Building  Afls'n  y.  Cumminga.  45  Bildenee  t.  Aden,  12  AbU  Pr.  (N.  a) 

O.  a  664  824 ;  Doolittle  ▼.  Dininny,  81  N.  Y. 

«  Gerber  ▼.  Ackley,  87  Wis.  4a  850. 

>  Graham  v.  State,  6  Blackf.  83.  ?  Paddock  v.  Hume,  6  Oreg.  82L 

«Ghira]deUi  t.  Bourland,  8d  CaL  •Shaw  v.  Tobias,  8  N.  Y.  188;  Mo- 

68S.  Millan  ▼.  Dana,  18  CaL  888. 

•State  ▼.  White, 88  Ind.  587.  •Mendocino  Ca  ▼•  Morri^  82  CaL 

•  Johnson  ▼.  Ackerson,  40  How.  Pft  14BL 

2Stz;  Unrrison  v.  Ut!ey,  6  Hun,  565;  •Kinney  v.  State,  14  O.  0.  C.  91; 

7  Oh.  Dec.  97. 
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in  the  sum  of  | ,  for  the  just  payment  of  which 


they  bound  themselves,"  is  a  sufficient  averment  of  execution.^ 
A  petition  alleging  that  a  defendant  executed  a  bond,  which 
contains  a  copy  thereof,  is  a  sufficient  averment  of  delivery;* 
and  so  with  an  allegation  that  an  undertaking  was  executed 
by  a  defendant  when  there  is  no  denial  thereof  in  the  answer.' 
Sec.  350.  Same  continued  —  Demand. —  It  is  the  better 
practice  in  actions  on  the  bond  of  a  particular  officer  to  follow 
the  statute  in  reference  thereto  and  allege  in  the  petition  all 
steps  necessary  to  be  taken  to  make  the  bond  binding.^ 
Whether  or  not  it  is  necessary  to  allege  that  demand  has 
been  made  depends  largely  upon  the  bond  or  upon  the  duty 
and  liability  of  the  officer  in  the  particular  case.  If  the  bond 
provides  that  payment  is  to  be  made  on  demand,  it  must  be 
80  averred  in  order  to  state  the  cause  of  action ;  *  as  where  an 
appeal  bond  provides  that  a  demand  for  all  costs  and  damages 
should  be  made,*  or  where  an  action  lies  on  a  bond  of  an 
officer  for  withholding  money,  a  demand  or  excuse  for  want 
of  it  is  necessary,  as  it  cannot  be  withheld  until  refusal.^ 
Under  the  statute  as  to  executions  against  property,  a  sheriff 
must  pay  money  collected  by  him  to  the  judgment  creditor 
upon  demand  made  therefor,*  and  it  is  not  necessary  that  the 
'  demand  be  made  on  him  during  the  term  of  office  at  which 
the  money  was  received.*  The  question  becomes  particularly 
important  when  considered  with  reference  to  the  limitation 
of  actions,  it  being  necessary  in  some  cases  that  demand  be 
made  before  an  action  accrues,  and  hence  the  statute  will  run 
from  the  time  when  such  demand  is  made.^* 

1  State  ▼.  Rash,  T7  Ma  580.  Bank  ▼.  Livingston,  2  John.  Gasesi 

s  Insurance  Ca  ▼.  Rogers,  80  Barh.  409. 

491.  *  Douglass  v.  Rathbone,  supra, 

'Robert   ▼.  Good,  86  N.  T.  40a  7 State  ▼.  Ck>wle8,  6  O.  a  87. 

Averment  of  execution  imports  de-  *R.  S.,  sea  6896. 

livery.    2  Sandf.  Ch.  400.    Signing  ^King    v.    Nichols,   16  O.  a  80; 

need  not  be  averred  —  sealing  and  de-  Brobst   v.  Skillen,    16    O    &    883; 

livery  only,  as  that  determines  its  Sidner  v.  Alexander,  81  0.  a  878L 

validity.    Mason    ▼.    Montogomery,  ^^QiW  ▼.  Ck)oper,  111  N.  G  811;  16 

W.  722.  a  K  Repi  816  (1892) ;  Keithler  v.  Fos- 

«  As  in  State  v.  Newell,  2  a  a  Q  ter,   22  O.  a  27;  El  Dorado  Tpi  v. 

204.  Gordon,  50  Kaa  807 ;  82  Pac.  Bep.  83 

•  Douglass  ▼.  Rathbone,  6  Hill,  148;  (1898). 
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Sec.  351.  Same  continued  —  ApproTal  of  bond. —  It  is 

held  that,  so  far  as  the  liability  of  sureties  on  a  bond  is  con- 
cerned, it  is  immaterial  whether  the  same  be  approved  or  not. 
It  would  therefore  follow  that  it  is  unnecessary  to  make  an 
allegation  as  to  approval.^  Yet  the  statement  heretofore 
made  as  to  the  execution  and  delivery  of  a  bond  would  be 
equally  applicable  to  the  approval  thereof,  and  it  would  seem 
to  be  better  practice  to  aver  that  the  same  has  been  ap- 
proved.' But  no  averment  of  approval  of  an  injunction 
bond  by  the  clerk  is  necessary  where  the  statute  requires  no 
such  indorsement,  although  an  allegation  that  it  was  executed 
in  pursuance  of  an  order  of  court,  and  filed  with  the  clerk  and 
an  injunction  issued,  shows  a  sufficient  approval.'  Under  an 
averment  that  a  bond  of  a  justice  was  approved  by  two  trust- 
ees, if  nothing  appears  to  the  contrary  it  will  be  presumed  to 
have  been  approved  at  a  meeting  of  the  trustees.^ 

Sec.  352.  Same  continned — Averment  of  damages. —  Care 
should  be  exercised  in  framing  allegations  as  to  damages  sus- 
tained ;  as,  for  example,  in  an  action  on  a  bond  conditioned 
that  a  house  should  be  erected  according  to  specifications,  and, 
in  case  of  failure  to  complete  the  same,  recovery  should  be 
had  upon  the  bond,  the  plaintiff  cannot  recover  more  than 
nominal  damages  unless  he  avers  that  he  has  sustained  actual 
injury.^  But  where  a  bond  provides  that  in  case  of  a  breach 
"  the  penalty  therein  written  shall  be  taken  and  deemed  as 
liquidated  damages,"  it  is  not  necessary  to  aver  or  prove 
actual  damages.*  The  damages  which  may  be  recovered  by 
reason  of  attorneys'  fees  in  suits  upon  an  injunction  bond 
are  those  which  are  necessarily  incurred  in  obtaining  a  dis- 
solution of  the  same.^    A  bond  is  good  though  the  conditions 

iMcCracken  v.  Todd,  1  Kan.  48;  In  this  case  he  should  have  alleged 

People  T.  Evans,  29  CaL  429 ;  Mendo-  that  he  had  completed  the  house  and 

cino  Ca  t.  Morris,  83  CaL  145.    It  is  incurred  expense, 

for  the  benefit  of  the  public,  and  its  *  Stanley  v.  Montgomerj,  103  Ind. 

omission  is  no  defense  to  the  sure-  102. 

ties.    Bates*  Pldg.  859,  citing  8  Mass.  7  Noble  ▼.  Arnold,  38  O.   a  264 ; 

86 ;  32  O.  817.  Riddle    v.    Cheadle,  25    O.   S.    27a 

*  See  State  v.  Newell,  3  O.  GL  C  Upon  questions  of  damages,  see  Hill- 
204 ;  antef  sec.  849.  yer  v.  Richards,  18  O.  185 ;  Lawton 

*  Williamson  v.  Hall,  1  O.  S.  196.        v.  Green,  64  N.  Y.  826;  Raapman  y. 
*Place  V.Taylor,  22  0.  a  817.  Evansville,  44    Ind.    892;  Reece    v. 

*  Sprague  v.  Wells,  47  Minn.  504.    Peltzer,  1  111.  App.  215. 
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are  substantially  set  forth  as  required  by  statute;  and  it  is  a 
well-settled  rule  of  construction  that  a  surety  is  liable  only 
upon  the  strict  letter  of  his  bond.^  In  a  suit  on  a  sheriff's 
bond  for  failure  to  levy  and  return  execution,  nominal  dam- 
ages only  can  be  recovered  unless  the  facts  averred  sufficiently 
show  actual  damage.' 

Sec.  353.  Same  continued  —  Joint  or  several  liability  •— 
In  determining  whether  a  right  of  action  on  an  undertaking 
be  joint  or  several,  the  terms  of  the  bond  and  the  provisions 
of  the  statute  under  which  it  is  given  must  be  considered. 
The  terms  of  the  statute  are  regarded  as  part  of  the  bond,  as 
if  embodied  therein;'  and  if  the  statute  authorizes  a  joint 
suit  against  all  the  obligors  on  a  bond,  a  court  can  render  a 
several  judgment  against  one  or  more  of  the  defendants, 
leaving  the  execution  to  proceed  against  the  others.^  All 
obligees  in  a  joint  bond  must  join  in  an  action  thereon,  or 
allege  an  excuse  for  not  so  doing,  or  the  non-payment  of  the 
debt.'  Where  a  joint  bond  is  given  by  two  administrators 
and  the  property  belonging  to  the  estate  goes  into  their  joint 
possession,  and  waste  is  committed  by  one  after  the  death 
of  the  other,  the  estates  of  both  must  be  exhausted  before 
suit  can  be  brought  against  the  sureties  on  their  bond.' 

Sec.  354.  Actions  on  administrator's  or  executor's  bonds. 
It  is  provided  by  statute  that  a  creditor  when  entitled  to 
payment  of  his  debt,  and  the  amount  has  been  allowed  or 
ascertained  by  judgment  or  by  an  order  of  distribution,  may, 
after  having  made  a  demand  upon  such  administrator  or  exec- 
utor, institute  suit  upon  the  bond  given.^  An  administra- 
tor de  bonis  non  may,  however,  maintain  an  action  upon  a 
bond  of  a  deceased  administrator  without  having  the  amount 
due  the  estate  ascertained  by  the  finding  or  judgment  of  a 

1  Smith  T.  HeDsman,  80  O.  a  662;  *Eckert   ▼.  Myers,  45  O.  a  525. 

Lang  v.  Pike,  27  O.  a  498;  HaU  v.  See  Burgoyne  ▼.  Life  Ids.  Ca,  5  O.  a 

WiUiamsoD,  9  O.  S.  23;    Marce  y.  586 ;  Jamison  v.  Lillard,  12  Lea,  690 ; 

Byrnes,  7  W.  K  R  845.  Babcock  v.  Hubbard,  2  Conn.  586; 

estate  ▼.  Dixon,  80  Ind.  150.  Dobyns  y.  McGoverns,  15  Ma  662; 

•Alexander  y.  Jaooby,  28   O.   a  Boyd  y. Boyd,  1  Watts,  865 ;  Stephens 

858, 884.  y.  Taylor,  62  A1&  269. 

4  Aucker  y.  Adams,  2J  O.  a  54a  ?  h.  a,  sec.  62ia 

•Strange  y.  Floyd,  9  Gratt.  474. 
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coart.'  An  allegation  in  a  petition  by  a  creditor  that  a  claim 
has  been  allowed,  without  an  averment  that  demand  has 
been  made,  is  not  safficient,  but  demand  must  be  averred.' 
Suit  may  also  be  brought  by  a  legatee,  widow  or  other  dis- 
tributee, after  the  amount  due  them  respectively  has  been 
ascertained  or  determined  by  the  court,  if  the  executor  or  ad- 
ministrator fails,  upon  demand,  to  pay  the  same.'  A  creditor 
may,  notwithstanding  the  fact  that  further  time  has  been  al- 
lowed by  an  administrator  for  the  settlement  of  the  estate, 
maintain  an  action  upon  the  bond  after  eighteen  months  from 
the  date  thereof ;  ^  but  a  legatee  or  distributee  cannot  main- 
tain an  action  for  the  recovery  of  his  legacy  or  distributive 
share  until  after  the  expiration  of  the  four  years  allowed 
creditors  for  the  presentment  of  claims,  unless  allowed  so  to 
do  by  the  probate  court'  But  where  the  probate  court  has 
ordered  an  executor  to  pay  a  legatee  the  amount  due  him,  no 
further  or  other  order  is  necessary  to  enable  such  legatee  to 
bring  suit.'  An  action  on  a  bond  of  an  adminstrator  or  exec- 
utor should  be  brought  in  the  court  of  common  pleas  or  su- 
perior court  of  the  county  in  which  it  was  given.^  The  probate 
court  may  also  authorize  any  creditor,  next  of  kin,  legatee  or 
other  person  aggrieved  to  bringsuit  for  any  maladministration.' 
The  suit  under  this  section  may  be  brought  in  the  name  of  the 
state,  the  payee  of  the  bond  or  by  a  legatee.'  Where  an  executor 
or  administrator  has  died,  has  been  removed  or  has  resigned, 
an  action  may  be  maintained  on  bis  bond  by  any  succeeding  ad- 
ministrator for  any  breach  therein,^'  as,  for  example,  the  recov- 
ery of  property  belonging  to  the  estate  for  which  he  has  failed 
to  account  ;^^  but  such  succeeding  administrator  cannot  bring 
suit  against  the  personal  representatives  of  the  former  admin* 
istrator,  being  confined  to  an  action  on  the  bond ;  ^  nor  is  it 

1  Douglass  V.  Day,  28  O.  a  176.  *  Greer  ▼.  State,  3  O.  a  676. 

>  Woodson  T.  States  17  0. 161.    See  *  Dawson  t.  Dawson,  supra 

State  V.  Cowles,  6  O.  a  87;  Case  y.  •Gandolfo  ▼.  Walker,  16  O.  a  261. 

State,  10  W.  L.  J.  16&  ^R.  a,  sea  6215;  Dawson  ▼.  Daw- 

*R.  a,  sea  6211;  Douglass  v.  Day,  son,  26  O.  a  44a 

28  O.  a  176;  Dawson  ▼.  Dawson.  26  ^b.  a,  sea  62ia 

O.  a  448 ;  State  v.  Cutting,  2  O.  a  L  •  Mighton  ▼.  Dawson.  88  O.  a  660-OL 

For  failure  to  pay  legacy,  Qould  t.  mR  a,  sea  6214. 

Steyer,  76  Ind.  60;  Heady  t.  States  "Tracey  ▼.  Card,  2  O.  a  482L 

60  Ind.  816.  ^  Curtis  ▼.  Lynoh,  19  a  a  89flL 
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necessary  that  an  administrator  de  bonis  non  be  specially 
authorized  to  bring  sach  sait;^  nor  that  the  amount  due  the 
estate  from  the  deceased  administrator  be  first  ascertained 
by  the  finding  or  judgment  of  a  court.' 

An  averment  of  failure  of  an  administrator  or  executor  to 
pay  to  his  successor  an  amount  found  due  from  him  upon  set- 
tlement is  a  sufficient  assignment  of  a  breach  of  the  condition 
of  his  bond  ^Ho  administer  according  to  law "  the  assets  of 
the  estate,  and  recovery  may  be  had  on  the  bond  of  the  former 
administrator  against  his  sureties.*  In  actions  by  an  admin- 
istrator de  bonis  non  it  will  be  sufficient  to  aver  his  appoint* 
ment  without  stating  that  he  has  given  bond.^  Where  the 
breaches  alleged  in  the  bond  are  failure  to  return  an  in- 
ventory and  wasting  and  converting  assets,  the  action  should 
be  for  the  benefit  of  the  estate  and  not  of  a  particular  legatee 
or  distributee;*  and  it  will  be  a  sufficient  averment  of  a 
breach  to  set  forth  the  conditions  of  the  bond  and  aver  their 
non-performance.*  A  petition  on  an  administrator's  bond 
claiming  that  he  has  failed  to  account  for  a  certain  sum  of 
money  as  interest  by  him  collected,  and  wrongfully  withheld 
distribution  thereof,  though  demanded,  and  that  he  has 
wrongfully  delayed  settlement  of  the  estate,  is  good  as  to 
each  breach.^  Where  an  action  is  brought  for  maladmin- 
istration other  than  the  non-payment  of  an  amount  due  a 
creditor  from  an  estate,*  or  for  the  share  due  a  legatee,  widow 
or  other  distributee,*  it  should  be  brought  for  the  benefit  of 
all  parties  interested  in  the  estate,  and  not  for  the  benefit  of 
a  particular  legatee  or  distributee.'* 

Sec.  355.  Petition  against  administrator  for  maladmin- 
istration.— 

Plaintiff  brings  this  action  on  behalf  of  himself  and  all  others 
interested  in  the  estate  of  A.  B.,  deceased,  and  says  that  the 

1  Gutridge  T.  Vanatta,  27  O.  &  866.  N.  Y.  565 ;  116  Masa  553 ;  59  Ul  148 ; 

'Douglass  ▼.  Day»  28  O.  a  176;  88Ean.285. 

0'Ck>nnor  y.  State,  18  O.  225.  *  Gutridge  ▼.  Vanatta,  eupra. 

s  Slagle  y.  Entrekin,  14  O.  Sw  687 ;  *  Dawson  y.  Dawson,  mipra, 

&  &»  seca  6020,  6214 ;  Luce  y.  Treas-  *  Gutridge  y.  Vanatta,  suprcL 

nrer,  W.  655;  Gutridge  y.  Vanatta,  7  Stanton  y.  State,  82  Ind.  46a 

mtpra;  O'Connor  y.  State,  supra;  Fos-  >  R.  S.,  sec.  6210. 

ter  y.  Wise,  46  a  &  20-25.    See  72  •R  &,  sec.  6211. 

10  Dawson  y.  Dawson,  25  O.  &  44a 
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defendant,  0.  D.,  was  appointed  administrator  of  the  estate  of 

the  said  A.  B.,  deceased,  by  the  probate  court  of county, 

and  that  the  said  defendants  thereupon  duly  executed  ana 
filed  with  said  probate  court  an  administration  bond,  the  said 
A.  B.  as  principal,  and  the  said  E.  F.  and  Gt.  H.  as  sureties 
thereon,  a  copy  of  which  bond  is  hereto  attached,  whereby 
they  became  oound  to  the  state  of  Ohio  in  the  penal  sum  of 

dollars,  and  thereupon  the  said  A.  B.  entered  upon  the 

duties  of  administrator  of  such  estate,  and  said  administration 
bond  contained  the  following  conditions,  to  wit:  [Here  insert 
the  conditions  complained  qfj. 

The  plaintiff  further  says  that  a  large  amount  of  property 
belonging  to  said  estate  came  into  the  hands  of  said  A.  JB.  to 
be  administered  upon,  among  which  was  the  following,  to  wit : 
[Here  describe  ana  give  full  valite  of  property]. 

This  plaintiff  says  that  said  A.  B.  has  not  made  any  inven- 
tory of  the  above-mentioned  property,  or  returned  the  same 
to  the  said  probate  court,  nor  administered  upon  the  same  or 
any  part  thereof,  but  has  taken  and  converted  the  same  to  his 
own  use. 

Plaintiff  says  that  there  are  no  debts  against  said  estate, 
and  that  the  period  has  long  since  elapsed  since  the  defendant, 
A.  B.,  should  nave  paid  the  amount  due  this  plaintiff  and  those 
on  whose  behalf  he  sues  as  their  distributive  share  of  their 
estate,  and  that  demand  has  been  duly  made  upon  said  A.  B. 
for  the  same,  but  that  he  has  refused  to  pay  the  same,  and 
pretends  that  there  are  no  more  assets  of  said  estate,  which 
plaintiff  says  is  untrue,  by  reason  whereof  said  bond  has  be- 
come forfeited,  and  said  plaintiff  is  entitled  in  law  to  have  an 
action  thereon  against  the  makers  thereof,  and  that  by  the 
order  of  the  probate  court  made  on  the day  of ,  18 — , 

Elaintiff  was  authorized  by  said  court  to  bring  a  suit  upon  said 
ond  as  provided  by  law. 

Wherefore  the  plaintiff  prays  judgment  against  the  defend- 
ants for  the  sum  of dollars. 

Note.— Authorized  under  B.  &,  sec.  62121 

Sec.  356.  Petition  by  heir  on  administrator's  bond.— 

Plaintiff  says  on  the day  of ,  18 — y  the  defendant 

A.  P.  was  by  the  probate  court  of  said  county  of ,  Ohio, 

duly  appointed  administrator  of  the  estate  of  A.  B.  0.,  de- 
ceased, late  of  said  county,  intestate. 

That  said  A.  P.  accepted  said  trust,  and  duly  qualified  as 
such  administrator,  ana  entered  upon  the  discharge  of  the 
duties  of  said  trust ;  that  upon  such  appointment  said  A.  P., 
with  the  defendant  J.  F.  and  one  N.  C.  (who  has  since  died) 
as  his  sureties,  executed  in  the  form  prescribed  by  law  a  joint 
and  several  administration  bond,  ana  delivered  the  same  to 
the  judge  of  the  probate  court  of  said  county  (a  copy  of  which 
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bond,  duly  certified,  is  hereto  attachea,  marked  "Exhibit  A  "), 
whereby  they  became  jointly  and  severally  bound  unto  the 

state  of  Ohio,  in  the  sum  of dollars,  subject,  among  other 

conditions  prescribed  by  law,  to  the  following  conditions,  to 
wit :  *  that  if  the  said  A.  P.  shall  pay  any  balance  remaining  in 
his  hands  upon  the  settement  of  the  accounts  to  such  persons 
as  said  court  or  the  law  shall  direct,  then  said  bond  to  oe  void, 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

That  on  the day  of  ,  18 — ,  said  administrator's 

accounts  were  settled  in  said  probate  court,  and  the  sum  of 

dollars  was  found  bv  the  consideration  of  said  court  to 

be  in  his  hands  for  distribution,  which  said  sum  said  probate 
court  ordered  said  administrator  to  distribute  according  to 
law. 

That  the  said  A.  B.  C.  died,  leaving  nine  children,  who,  as 
heirs  at  law,  are  entitled  to  said  sum  remaining  in  the  hands 
of  the  said  administrator  for  distribution;  that  plaintifiF,  as 
such  child  and  heir  at  law,  is  entitled  to  one-ninth  part  of  said 
sum,  to  wit,  the  sum  of dollars. 

Plaintiff  further  saith  that  at  various  times  since  the  ap- 
proval of  said  account  by  said  probate  court  he  has  demanded 
the  payment  of  his  distributive  share  of  said  estate  from  said 

administrator,  to  wit,  the  said  sum  of dollars,  but  that 

said  administrator  has  not  paid  said  sum,  or  any  part  thereof; 
that  by  reason  of  the  premises  there  is  due  plaintiff  from  said 

defendants  the  sum  of dollars,  with  interest  from 

,  18 — ;  wherefore  he  prays  judgment  against  said  defend- 


ants for  the  said  sum  of dollars,  with  interest  from 

Note.—  From  Fisher  ▼.  Cassidy,  49  O.  S.  421.  Suits  may  be  brought  by 
heir  or  legatee.  R.  &.,  sea  6211.  See  ante^  sea  854  The  death  of  one  of 
two  sureties  before  any  liability  is  incurred  does  not  release  his  estate. 
Johnson  ▼.  Harvey,  84  N.  T.  863,  864  Liability  of  surety  does  not  depend 
on  whether  or  not  his  name  appears  in  body  of  bond.  Partridge  t.  Jones, 
88  O.  S.  875 ;  McLain  ▼.  Simmgton,  87  O.  S.  484  Additional  l)ond  relates 
back  to  beginning  of  trust    Thorne  v.  Maguire,  8  Am.  K  Rec.  140. 

Sec.  357.  Petition  by  creditor  on  administrator's  bond.— 

E  Caption,'] 
Formal  averfnenta  da  in  aniSj  sec.  356^  vnih  the  substance  of 
the  special  condition  broken.'] 

Plaintiff  farther  says  that  he  is  a  creditor  of  the  estate  of 
the  said  A.  B.  in  the  sum  of dollars  with  interest  from 


A  duly  authenticated  written  statement  of  his  said  claim 
was  presented  to  the  said  defendant,  C.  D.,  administrator 
aforesaid,  which  was  duly  allowed  by  said  administrator  as  a 
valid  claim  against  said  estate ;  that  the  period  of  eighteen 
months  allowed  the  said  defendant  for  the  settlement  of  said 
estate  and  since  the  date  of  said  administration  bond  has 
expired.     That  said  administrator  has  assets  belonging  to 
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said  estate  in  his  hands  applicable  to  the  payment  of  plaint- 
ifiTs  claAm,  and  that  said  estate  is  olearly  solvent.  That  after 
assets  belonging  to  said  estate  had  come  into  the  hands  of  said 
administrator,  and  since  the  expiration  of  said  ei£^hteen  months. 

to  wit,  on  the day  of ,  18 — ,  plaintiff  duly  demanded 

pa}^ment  of  his  said  claim,  which  said  defendant  has  neglected 
and  refused  to  pay. 

Wherefore  plaintiff  asks  judgment  against  the  said  defend- 
ant in  the  sum  of dollars  with  interest  from . 

NoTK — B.  S.,  sea  6210;  ante,  sea  854  As  to  recovery  by  creditor,  see 
State  y.  Brown,  80  Ind.  425. 

Sec.  368.  Petition  by  sneceedlng  administrator  on  bond 
of  former  administrator. — 

\  Caption.'] 

Plamtiff  says  that  on  the day  of y  18 — ,*  the  said 

defendant,  A.  B.,  was  by  the  probate  court  of county, 

Ohio,  removed  as  administrator  [or,  executor]  of  the  estate  of 
C.  D.,  deceased,  and  his  letters  of  administration  revoked. 

[Or* the  said  A.  B.  tendered  his  resignation  as  administra- 
tor of  the  estate  of  the  said  C.  D.,  deceased,  which  was  duly  ac- 
cepted by  the  probate  court  of county,  Ohio.] 

That  on  the day  of ^  18 — ,  plaintiff  was  by  the  said 

probate  court  of county,  Ohio,  duly  appointed  adminis- 
trator de  bonis  non  of  the  estate  of  the  said  C.  D.,  deceased, 
and  is  now  the  duly  acting  and  qualified  administrator  of  such 
estate. 

That  said  defendant,  A.  B.,  as  such  administrator  as  afore- 
said, and  said  defendants,  E.  F.  and  Q.  E.,  as  sureties,  duly  ex- 
ecuted an  administration  bond  (a  copy  of  which  is  hereto  at- 
tached), whereby  they  became  bound  unto  the  state  of  Ohio 

in  the  sum  of dollars,  upon  the  conditions  following: 

{State  oanditions.'] 

That  on  the day  of ,  18 — ,  said  A.  B.  filed  his  final 

account  with  the  probate  court  of county,  Ohio,  which 

said  account  was  duly  approved,  confirmed  and  allowed  by  said 
court,  said  account  showing  a  balance  in  the  hands  of  the  said 
A.  B.  as  such  administrator  due  the  estate  of  the  said  0.  D., 
deceased,  of  the  sum  of  $ . 

[Or,  Said  A.  B.  received  and  collected  assets  belonging  to 

said  estate,  amounting  to  $ ,  for  which  he  has  wholly  fafled, 

refused  and  neglected  to  file  an  account  with  the  probate 
court  as  by  law  required,  and  has  failed  and  neglected  to  ad- 
minister, the  assets  of  said  estate,  according  to  law,  but  has 
wrongfuly  and  wilfully  appropriated  and  converted  the  same 
to  his  own  use.  Said  defendant,  A.  B.,  has  failed  to  account 
for  and  settle  with  this  plaintiff  as  his  successor.] 

That  on  the day  of ,  18 — ,  this  plaintiff  duly  de- 
manded payment  of  said  sum  from  the  said  aefendant,  A.  B., 
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with  which  demand  he  failed  and  wholly  refused  and  still  re* 
f  ases  to  comply.  There  is  therefore  due  said  plaintiff  as  such 
administrator,  from  the  said  defendants,  said  sum  of  $- — , 
for  which  he  asks  judgment. 

Note, —  Succeeding  administrator  may  sue  on  bond  of  former  adminis- 
trator or  executor  for  any  breach  thereof.    R.  S.,  sec.  6214 

Sec.  359.  Actions  on  appeal  bonds. —  The  penalty  of  an  ap- 
peal bond  is  double  the  amount  of  a  judgment  for  the  payment 
of  money  only,  and  in  all  other  cases  the  amount  is  to  be  fixed 
at  such  reasonable  sum  as  will,  in  the  opinion  of  the  court,  suffi- 
ciently cover  the  probable  loss,  damage  or  injury  which  the 
opposing  party  may  sustain.^  The  bond  is  made  payable  to 
the  adverse  party  or  otherwise,  as  may  be  directed  by  the 
court,  and  subject  to  a  condition  that  the  party  shall  abide  by 
the  decision  of  the  appellate  court  and  pay  all  costs  and  dam- 
ages if  the  same  be  against  him.'  It  should  be  averred  in  an 
action  on  an  appeal  bond  that  there  was  a  suit  in  which  a 
judgment  was  appealed  from.'  It  is  not  sufficient  to  allege  a 
judgment  on  an  appeal  between  parties  of  the  same  name  as 
those  in  the  bond,  but  it  must  be  shown  that  the  action  is  the 
one  from  which  the  appeal  is  taken,  as  it  will  not  be  presumed 
that  there  were  any  other  actions  between  the  same  parties  in 
the  same  court.*  An  action  cannot  be  maintained  on  an  ap- 
peal bond  when  it  is  ascertained  by  the  return  of  an  execution 
that  a  debtor  has  not  sufficient  property  to  pay  the  original 
judgment,  and  the  petition  should  show  that  the  same  is  not 
paid.'  But  an  action  cannot  be  sustained  on  a  bond  for  an 
appeal  from  a  judgment  rendered  by  a  justice,  where  neither 
the  appellant  or  appellee  file  a  transcript  within  the  required 
time.'  A  surety  cannot  urge  as  a  defense  to  an  action  on  an 
appeal  bond  that  he  informed  the  officer  that  the  principal 
debtor  had  property,  but  it  must  appear  that  there  was  prop- 
erty, and  that  the  plaintiff  and  surety  were  so  informed.^  If 
there  is  any  question  as  to  whether  or  not  the  amount  ex- 
pressed in  an  appeal  bond  be  double  the  amount  of  the  judg- 
ment, the  pleading  should  disclose  the  amount  of  the  judgment 

iR  a,  sea  528a  «North  t.  Merohant^  1  W.  K  M. 

>R  a,  sec.  5281.  284 

*  Marks  ▼.  Harris,  10  Am.  Law  Rec        *  Mayo  ▼.  Winiams,  17  O.  244. 
48t  '  Oimperling  ▼.  Hanes,  40  O.  a  114. 

7  Stanley  v.  Luca8»  W.  84 
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and  also  of  the  bond.^  The  date  of  the  judgment  appealed 
from  should  be  alleged,  the  term  of  the  court  not  being  suffi- 
ciently definite  to  be  relied  upon.^  In  a  suit  to  recover  against 
the  surety  on  an  appeal  bond  the  amount  of  the  judgment  ren- 
dered in  the  appellate  court,  it  is  competent  by  averment  in  the 
petition  to  identify  the  appellant  whose  name  was  omitted  from 
such  bond.^ 

Sec.  860.  Petition  on  appeal  bond. — 

On  the day  of ,  18 — ,  the  plaintiff,  by  the  consid- 
eration of  the  court  of  common  pleas  of county,  Ohio,  in 

a  case  therein  pending,  wherein  A.  B.  was  plaintiff  and  C.  D., 
defendant  herein,  was  defendant,  said  cause  being  numbered 

,  recovered  a  decree  against  the  said  C.  D.,  defendant,  for 

[state  natfwre  of  decree]  and  costs,  from  which  said  judgment 
and  decree  said  defendant,  C.  D.,  took  an  appeal  to  the  circuit 

court  of county,  Ohio.    That  on  the day  of , 

18 — J  he  perfected  his  said  appeal  by  filing  with  the  clerk  of 
said  court  of  common  pleas  his  appeal  bond  in  the  sum  of 

$ ,  with  the  defendants  E.  F.  and  G.  H.  as  sureties  thereon, 

which  said  bond  was  duly  approved,  a  copy  of  which  is  hereto 
attached,  marked  '^  Exhibit  A."  The  conditions  of  said  bond 
were  such  that  Utate  conditions  either  in  substance  or  5} 
copyl^.*    That  sucn  proceedings  were  ha^.  in  said  circuit  court 

in  said  cause  that  on  the day  of ,  18 — ^  the  plaintiff 

recovered  a  iudgment  and  decree  against  the  said 

for  [state  wiaf]^  and  for  costs,  taxed  at  $- — .  That  said 
judgment  and  decree  remains  unreversed  and  unsatisfied,  and 
said  C.  D.  has  not  complied  with  the  same  by  [state  what  was 
requi/i*ed  ofhvnh\  and  tne  conditions  of  said  bond  are  thereby 
broken. 

[Prayer."] 

Note.—  Appeal  to  circuit  court  R  S.,  seo.  5237.  When  appeal  may  be 
taken.  R  a,  sea  5226 ;  Whittaker's  Code,  pa  184-6.  PortieB  in  trust  capacitv 
need  not  give  bond.  R  a,  sec.  522a  See  K.  a,  seca  5229-80.  A  bank  check 
cannot  be  g^ven  in  lien  of  appeal  bond.  Allen  ▼.  Turnpike  Ca,  12  W.  Lb  B. 
168.  Surety  need  not  be  resident  of  county.  Bushonfi:  ▼.  Graham,  4  O.  C.  C. 
140.  Assignee  need  not  give  an  appeal  bond  (Kennedy  v.  Thomnson,  S 
O.  GL  CI  A&\  but  must  as  to  his  personal  claim.  Biddle  ▼.  Phipps,  2  O.  C.  G. 
61. 

Sec.  361.  Petition  on  appeal  bond  where  one  of  sureties 
is  deceased. — 

[Caption.] 
Formal  part  as  in  antCy  see.  S60y  to  *•] 
And  the  said  plaintiffs  say  that  afterward  snch  prooeedings 

were  had  on  said  appeal  in  said coart  that  at  its 

terra,  18 — ,  the  said  B.  H.  recovered  a  judgment  against  the 

said  M.  M.  for  the  sum  of  $ and  costs  taxed  in  said  action; 

and  the  said  plaintiff  further  states  that  afterward,  to  wit,  on 

the day  of ,  18,  he  caused  an  execution  to  be  issued 

on  said  judgment,  directed  to  the  sheriff  of  said  county,  for 
the  collection  of  said  sum  of  money,  and  that  on  the day 

)  Bank  v.  BarUett,  W.  74t  <  Reddish  ▼.  Harrison,  W.  8S1. 

.3  Wile  V.  Koch,  54  O.  S.  608. 
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of ,  13 — ,  said  sheriff  returned  said  execution  Indorsed  "No 

goods  or  chattels,  lands  or  tenements  of  said  M.  M.  found  in 
my  county  whereon  to  levy  to  satisfy  this  execution  or  any 
part  thereof." 

The  plaintiffs  say  that  the  said  S.  W.  M.  is  dead,  and  that 
M.  E.  M.  is  his  duly  appointed,  qualified  and  acting  executrix. 
Plaintiffs  say  that  they  presented  the  claim  set  out  in  this 
petition  to  the  said  M.  E.  M.  as  a  claim  against  the  estate  of 

S.  W.  M.,  and  that  she,  on  the day  of ,  18 — ,  rejected 

the  same.  Plaintiffs  say  that  neither  of  said  defendants  has 
paid  said  sum  of  money  so  awarded  a^inst  the  said  M.  M.,  or 
any  part  thereof,  and  the  same  is  now  due  and  unpaid,  whereby 
an  action  has  accrued  to  the  plaintiff  to  have  and  demand  the 

said  sum  of  $ with  interest  thereon  from  the day  of 

,  18 — J  from  the  said  defendants. 

The  plaintiffs  therefore,  by  reason  of  the  premises  herein- 
before set  forth,  pray  judgment  against  the  said  defendants 

for  said  sum  of  $ ^  with  interest  thereon  from  the day 

of ,  18—. 

Note. —  From  Moore  ▼.  Helbush,  Supreme  Court,  unreported,  Na  153db 

Sec.  363.  Petition  on  appeal  bond  from  Justice. — 

[Caption.'] 

That  on  the day  of ,  18 — ,  the  plaintiff  recovered 

a  judgment  before  J.  !^.,  a  justice  of  the  peace  in  and  for  the 

township  of  ,  of  the  county  of ,  and  state  of  Ohio, 

against  the  defendant  C.  D.  for  $ and  costs,  from  which 

judgment  the  said  0.  D.  duly  appealed  to  the  common 

pleas  court  of  said  state,  and  executed  his  appeal  bond  in  the 

sum  of  $ with  the  defendants  E.  F.  and  G.  H.  as  sureties, 

a  copy  of  which  bond  is  hereto  attached,  marked ''  Exhibit  A,'' 
which  bond  was  duly  approved  by  said  justice  by  indorse- 
ment thereon,  and  was  conditioned  that  said  C.  D.  would 
prosecute  his  appeal  without  unnecessary  delay,  and,  if  judg- 
ment were  rendered  against  him  on  appeal,  would  satisfy  the 
same  together  with  the  costs. 

That  such  proceedings  were  had  in  said  common  plea/^ 

court  in  said  cause,  that  on  the  day  of ,  18 — ,  the 

plaintiff  recovered  a  judgment  against  said  0.  D.  for  $ 

and  costs. 

That  said  judgment,  interest  and  costs  thereou  ha^  not  been 
paid  and  the  same  remains  unsatisfied. 

[PrayerJ] 

Note. —  B.  S.,  sea  6584.  Failure  to  prosecute  appeal  sucoessfnlly  Is  a 
breach  of  bond.    Murphy  v.  Steele,  51  Ind.  81. 

See.  363.  Actions  on  attachment  bonds. — Where  an  atr 
tachment  has  been  maliciously  or  even  wrongfully  sued  out 
an  action  may  be  maintained  upon  the  undertaking  for  the 
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recovery  of  such  damages  as  may  be  sustained  by  reason 
thereof,  and  it  is  not  necessary  that  the  same  be  liquidated  in 
another  action  against  the  principal.^  Such  an  action  may  be 
prosecuted  by  those  obligees  who  have  an  interest  in  the 
damages,  without  making  others  having  no  interest  therein, 
by  reason  of  having  been  discharged,  parties  thereto;  and  it 
is  not  necessary  to  aver  that  the  attachment  has  been  dis- 
charged as  to  those  obligors  who  are  not  necessary  parties.' 
Nor  need  it  be  alleged  that  an  affidavit  was  filed,  or  that  a 
writ  was  delivered  to  the  proper  officer,  or  that  the  goods 
were  sold  by  any  person  having  authority ;  •  nor  the  grounds 
on  which  the  writ  was  issued;^  nor  a  return  of  the  same;' 
nor  want  of  probable  cause  or  malice.*  Under  a  statute  re- 
quiring an  attachment  bond  to  be  signed  by  the  plaintiff,  the 
same  is  annulled  if  signed  only  by  a  stranger,  and  an  action 
cannot  be  maintained  thereon ;  nor  can  it  be  contended  in 
such  an  action  that  the  bond  is  valid  at  common  law  unless 
an  allegation  be  made  in  the  petition  to  that  effect.^ 

The  relation  existing  between  sureties  on  an  attachment 
bond  and  those  on  an  error  bond  in  the  same  action  is  that 
of  principal  and  surety  respectively ;  and  hence  the  sureties 
on  the  attachment  bond,  being  the  principals  who  have  paid 
the  damages,  cannot  compel  contribution  by  the  sureties  on 
the  error  bond.*  The  payees  and  subsequent  attaching  credit- 
ors  may  join  as  plaintiffs  in  an  action  on  an  attachment  un- 
dertaking although  the  latter  are  not  named  as  payees  therein.* 
The  fact  that  a  defendant  has  given  a  redelivery  bond  cannot 
be  set  up  as  a  bar  to  an  action  on  the  attachment  undertaking." 
If  the  petition  be  defective  by  reason  of  not  alleging  that  the 
attachment  was  wrongfully  issued,  it  may  be  cured  by  the  de- 

1  Bruce  v.  Coleman,  1  Handy,  516;  ^  Berry  v.  Hart,  1  Cola  24(1 

TaUant  ▼.  Burlington  Ca,  86  Iowa,  *  Berry  ▼.  Hart,  supra, 

863;  Seay  t.  Greenwood,  31  Ala.  491.  •  Bruoe  v.  Coleman,  1  Handy,  515. 

The  action  must  be  brought  in  the  ^  Booker  ▼.  Smith,  16  £L  EL  Repi 

court  in  which  it  was  given.  Kingv.  774  (N.  CL,  1893). 

Henry,  3  Disn.  7a  ^  Bradford  v.  Mooney,  3  a  a  Q  & 

>  Alexander  ▼.  Jacoby,  33   O.  &  468(1872);  Hartwell  ▼.  Smith,  16  O. 

35a     See  Boyd  v.  Martin,  10  Ala.  a  200. 

700 ;  Gayle  ▼.  Martin,  8  Ala.  593 ;  >  Kutledge  v.  Corbin,  10  O.  a  47a 

Hill  ▼.  Wood,  4  Ala.  314.  io  Alexander  v.  Jacoby,  38  a  a  36a 

•Trentinan  v.  Wiley,  85  Ind.  3a 


468  BONDS.  [§  364. 

fendant  answering.^  It  has  been  held  that  a  petition  alleging 
that  the  principals  made^  executed  and  filed  a  bond,  a  copy 
of  which  is  set  forth  showing  the  signatures  attached,  is  not  a 
sufficient  allegation  as  to  the  execution  by  the  sureties,  where 
the  answer  merely  admits  the  fact  stated  to  be  true.' 
See.  364.  Petition  on  attaehment  bond — For  the  writ.— 

[Caption.'] 

rlaintiff  says  that  the  defendant  A.  B.  commenced  in  the 

court  of attachment  proceedings  against  this  plaintiff  for 

the  recovery  of  mone^,  alleging  as  a  ground  for  said  proceed- 
ings, as  disclosed  in  his  affidavit,  the  following:  [Here  9tate  the 
grouihd  of  attachment.'] 

That  at  the  time  of  instituting  said  proceedings  and  in  order 
to  procure  said  writ  of  attachment,  tne  said  defendants  duly 
executed  and  filed  in  the  office  of  the  clerk  of  said  — ^ 

county,  Ohio,  their  certain  bond,  in  the  sum  of  $ ^  with 

the  defendants  0.  D.  and  E.  F.  as  sureties,  a  cop^  of  which  is 
hereto  attached,  marked  ^^  Exhibit  A,"  the  conditions  of  which 
bond  are  in  substance  that  [here  state  the  suhstcmoe  or  copy 
of  oonditions]j  which  said  bond  was  duly  approved  by  said 
clerk;  that  thereupon  a  writ  of  attachment  was  issued  out  of 
said  court  which  was  levied  upon  the  following  goods  and 
chattels  of  plaintiff  which  were  taken  into  custody  of  the 
sheriff  of  said  county,  and  by  him  retained  for  the  space  of 
days,  to  wit :  [Sere  deeoribe  the  goods,] 

Plaintiff  further  says  that  the  said  writ  of  attachment  was 
wrongfully  sued  out,'^and  that  there' was  no  just  cause  for  is- 
suing the  same,  and  the  statement  in  said  affidavit  was  false; 
that  this  plaintiff  was  not  about  to  convert  his  property  and 
credits  or  any  part  thereof  into  money  for  the  purpose  of 
placing  the  same  beyond  the  reach  of  his  creditors ;  and  that 

on  the day  of ,  18 — ,  upon  a  motion  duly  made  in  said 

court,  said  attachment  was  discharged  and  the  proceedings  dis- 
missed at  the  cost  of  the  said  defendants. 

Plaintiff  has  sustained  damages  by  reason  of  the  said  wrong- 
ful suing  out  of  said  writ  of  attachment,  to  wit:  [Here  state 
the  special  ground  of  damagesJ] 

Wherefore  plaintiff  asks  judgment  against  the  defendants 
in  the  sum  of dollars  with  interest. 

Note.—  When  undertaking  required.  R.  S.,  sec.  6523.  See  oh.  18,  sea  262. 
Abandonment  of  attachment  proceedings,  merely,  will  not  give  rise  to  an 
action  on  the  bond.  Smith  v.  Story,  4  Humph.  169 ;  Petitt  ▼.  Meroer,  8  R 
Mon.  61.  But  see  Ck>x  v.  Bobinson,  2  Bob.  (La.)  8ia  If  the  proceedings  are 
wrongful  and  oppressive,  even  though  there  be  a  good  cause  for  the  main 
action,  the  defendant  may  have  a  cause  of  action  on  the  bond.  Harper  v. 
Keys,  43  Ind.  22a 

1  Drake  v.  S  worts,  88  Paa  Repi  663       *  Seattle  Crockery  Ca  t.  Haley,  88 
(Oreg.,  1808).  Paa  Rep.  660  (Wash.,  1893X 
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Sec.  366.  Petition  on  redelirery  bond  —  Attachment. — 

[(/(iption.] 

That  on  the day  of y  18 — ^  he  commenced  an  ac- 
tion in  the conrt  of county,  Ohio,  against  said  0.  D. 

for  the  recovery  of  money,  and  filed  in  said  cause  his  affidavit 
and  undertaking  with  the  clerk  of  said  court,  and  procured  an 
order  of  attachment  which  was  duly  levied  on  the  property 
belonging  to  the  said  0.  D.,  to  wit:  [State  ihs properiy.'] 

On  the day  of ,  18 — ,  said  0.  D.  applied  for  a  de- 
livery of  said  property  to  him,  and,  together  with  said  V.  as 
his  surety,  executed  his  bond  to  this  plamtiff,  conditioned  that 
said  property  should  be  properly  kept  and  taken  care  of  and 
delivered  to  said  sheriff  on  demand,  or  so  much  thereof  as 
might  be  required,  to  be  sold  on  execution  to  satisfy  any 
judgment  which  might  be  recovered  against  him  in  the  action, 
or  that  he  would  pay  the  appraised  value  thereof,  not  exceed- 
ing the  amount  ox  judgment  and  costs,  a  copy  of  which  bond 
is  nereto  attached,  marked  *^  Exhibit  A." 

Said  property  was,  on  the day  of ,  18 — ^  duly  ap- 
praised at dollars. 

Said  written  undertaking  was  delivered  to  the  sheriff  of 
said  countyand  approved  by  him,  and  said  property  delivered 
to  said  0.  JO. 

That  such  proceedings  were  thereafter  had  in  said  cause 

that  this  plaintiff  recovered  a  judgment  for dollars,  and 

his  costs  taxed  at dollars,  ana  a  judgment  in  the  attach- 
ment proceedings  for  the  sale  of  said  property,  and  an  order 
of  sale  and  execution  was  duly  issued  tnereon. 

That  the  sheriff  of  said  county,  after  receiving  said  order  of 
sale  and  execution,  demanded  the  delivery  of  said  property  to 
him  [oTy  enouffh  of  said  property  to  satisfy  said  judgment,  if 
there  is  more  thun  enough  for  that  purposely  but  said  0.  D.  re- 
fused to  deliver  the  same,  or  any  part  of  it. 

That  thereupon  said  sheriff  demanded  the  payment  by  said 
C.  D.  of  the  appraised  value  thereof  [or^  if  the  appradsed  val^ie 
exceeds  the  amount  of  the  judgment^  said  sheriff  demanded  the 
payment  of  said  judgment  and  costs],  which  was  refused. 

i'hat  no  part  of  said  judgment  and  costs  has  been  paid. 

Wherefore  the  plaintiff  asks  judgment  for dollars  and 

all  other  proper  relief. 

{Copy  of  undertaking^ 

Note.—  R.  S.,  sec.  6529.    See  ante,  sea  266. 

Sec.  366.  Petition  on  building-contract  bond. — 

On  the day  of ,  18 — ,  the  plaintiff  and  the  defend- 
ant 0.  D.  entered*^  into  a  contract  for  the  construction  of  a 
\namie  buUding']  on  the  plaintiff's  land,  defendant  to  furnish  all 
the  material  therefor  at  his  own  expense,  for  which  the 
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plaintiff  agreed  to  pay  said  0.  D. dollars.     [Owe  as  much 

of  huilding  contract  as  seems  necessary.] 

That  at  the  same  time,  and  as  part  of  said  contract,  said 
C.  D.  with  his  co-defendants  executed  to  the  plaintiff  a  bond 
(a  copy  of  which  is  hereto  attached  marked  ^'Exhibit  A"), 

binding  themselves  in  the  sum  of dollars,  which  said 

bond  was  conditioned  that  [state  conditions']. 

That  the  plaintiff  paid  said  0.  D.  the  sum  of dollars  at 

the  time  said  contract  was  made,  and  the  further  sum  of 

dollars  on  the  day  of ,  18 — ,  when  said  was 

completed. 

That  said  0.  D.  constructed  said in  accordance  with 

said  contract,  and  procured  the  material,  but  did  not  pay  for 
the  same,  and  the  persons  from  whom  said  material  was  pur- 
chased demanded  payment  from  plaintiff,  which  he  refused, 
and  they  filed  mechanics'  liens  therefor  in  the  recorder's  otfice 

of  the  county  wherein  said  was  situated  against  said 

building,  and  the  plaintiff  was  compelled  to  pay  the  same, 
amounting  to dollars;  whereby  plaintiff  has  been  dam- 
aged in  the  sum  of dollars,  for  which  he  demands  judg- 
ment. 

AOnONS    ON   COUNTY   OFFICIAL   BONDS,  KTa 

Sec.  367.  Petition  by  the  state  through  the  prosecnting 

attorney  against  county  officer  and  his  bondsmen^  to  re- 

coTer  money  illegally  received. — 

The  plaintiff,  by ,  prosecuting  attorney  in  and  for 

county,  Ohio,  for  a  first  cause  of  action  against  said  de- 
fendant says : 

1.  That  on  the  day  of ,  18 — ,  the  said  J.  M.  K., 

W.  E.  and  O.  H.,  at  the  county  of aforesaid,  by  their 

certain  writing  obligatory  of  that  date,  acknowledged  them- 
selves to  be  held  and  firmly  bound  unto  the  state  of  Ohio 

in  the  penal  sum  of dollars,  which  said  writing  obligatory 

was  and  is  subject  to  a  condition  thereunder  written,  and  whicn 
condition  is  in  the  words  and  figures  following,  to  wit:  [Cfive 
condition  (zs  appears  in  bond.] 

2.  That  the  said  J.  M.  E.  did  thereupon  take  upon  himself 
the  duties  of  the  said  office  of  county  treasurer  of  said  county 

of ,  and  was  such  treasurer  at  the  times  of  committing 

the  wrongs  hereinafter  stated. 

3.  That  on  the day  of ,  18 — ,  said  J.  M.  K.,  as 

such  treasurer,  did  present  to  the  county  commissioners  of 
said  county  the  following  account  for  services  as  such  county 
treasurer,  to  wit:  [Statement  of  services  rendered  for  which 
compensation  was  illegally  received.] 

4.  That  on  the day  of y  18 — y  said  J.  M.  K.,  as 

such  treasurer  as  aforesaid,  unlawfully  received  out  of  the 
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county  funds  in  the  treasury  of  said  county,  as  compensation 

for  services,  as  stated  in  his  said  account,  the  said  sum  of  $ , 

on  account  of  which  the  plaintiff,  by ,  prosecuting 

attorney,  says  that  the  said  J.  M.  K.,  together  with  said  other 
defendants,  have  become  and  now  are  indebted  unto  the  state 

of  Ohio,  for  the  use  of  said  county  of ,  upon  the  official 

bond  of  said  J.  M.  K.,  a  certified  copy  of  which  is  hereto  at- 
tached, marked  Exhibit  "  A,"  in  the  sum  of dollars. 

NOTB.—  From  State  v.  Kelley,  82  O.  a  421. 

See.  368.  Petition  on  bond  of  clerk  of  conrts. — 

[Caption.'] 

rlaintiflf  says  that  on  the day  of ,  18 — ,  the  de- 
fendant C.  D.,  at  a  general  election,  was  elected  clerk  of  the 

court  of  common  pleas  in  and  for  the  county  of , 

state  of  Ohio. 

That  on  the day  of ,  18 — ,  he,  with  his  co-defend- 
ants as  his  sureties,  executed  to  the  state  of  Ohio  his  bond 
(a  copy  of  which  is  hereto  attached,  marked  "  Exhibit  A  "), 
in  the  penal  sum  of dollars,  to  secure  the  faithful  per- 
formance of  his  duties  as  such  clerk,  which  bond  the  board  of 
county  commissioners  of  said  county  duly  approved.* 

[For  failure  to  issue  summons  ana  attao/iment:']  That  there- 
after and  on  the day  of ,  18 — ,  during  the  term  of 

office  of  said  0.  D.,  the  plaintiff  filed  in  his  office  a  petition  in 
said  court  against  one  L.  O.,  for  the  recovery  of  the  sum  of 
dollars,  which  was  then  due  from  said  L.  O.  to  the  plaint- 
iff, and  filed  his  affidavit  and  undertaking,  which  said  0.  D. 
duly  approved,  for  an  attachment  against  said  L.  O.,  and  re- 
quested said  C.  D.  to  issue  a  summons  and  order  of  attach- 
ment [and  tendered  him  his  fees  therefor]. 

That  said  C.  D.  wholly  neglected  and  refused  to  issue  said 
summons  and  order  of  attachment. 

That  at  the  time  said  petition,  affidavit  and  undertaking 
were  so  filed,  the  said  L.  O.  had  personal  and  real  property 
of  the  value  of dollars  in  said  county  subject  to  attach- 
ment and  execution,  and  which  might  and  could  have  been 
seized  under  an  order  of  attachment  had  the  same  been  issued. 

That  by  reason  of  the  failure  and  refusal  of  said  C.  D.  to 
issue  said  summons  and  writ  of  attachment,  said  L.  O.  was 
given  an  opportunity  to  and  did  sell  and  convey  said  real  es- 
tate for  a  valuable  consideration,  and  to  remove  from  the 
state  of  Ohio  taking  said  personal  property  and  the  proceeds 
of  the  sale  of  said  real  estate  with  him  and  disposing  of  the 
same  (and  the  said  L.  O.  has  since  become  and  is  now  totally 
insolvent),  whereby  the  plaintiff  has  lost  his  entire  debt. 
Or ^  for  a  failure  to  issue  escecution.'] 

'Commencement^  as  at  *.]     That  on  the day  of j 

18—,  the  plaintiff  recovered  a  judgment  in  said  court  against 
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L.  O.  for dollars  and dollars  costs,  which  remains  in 

full  force  and  unsatisfied. 

That  on  the day  of ,  18 — j  during  the  term  of  office 

of  said  C.  D.,  said  L.  O.  \ya8  the  owner  of  personal  property, 

then  in  said county,  subject  to  execution,  of  the  value  of 

dollars,  and  on  said  dajr  the  plaintiff  requested  said  C.  D. 

to  issue  an  execution  on  said  juagment  to  tlie  sheriff  of  said 
county,  and  filed  in  his  office  a  written  precipe  directing  him 
to  issue  the  same  [and  tendered  him  his  fee  thereforj,  but  he 
wholly  failed  and  refused  to  issue  said  execution. 

That  by  reason  of  said  0.  D.'s  failure  and  refusal  to  issue 
said  execution  as  directed,  the  said  L.  O.  was  enabled  to,  and 
did,  dispose  of  said  property,  and  he  became  wholly  insolvent 
[oTj  one  O.  B.  afterward  recovered  a  jud|^ment  in  said  court 
against  said  L.  O.,  caused  an  execution  to  issue  thereon,  levied 
upon  and  sold  said  personal  property  to  satisfy  his  said  judg- 
ment, and  said  L.  O.  became  ana  stiU  is  wholly  insolvent]. 
E  Or  J  for  failurs  to  pay  over  money  collected.] 
Commenoementj  as  at  *.]     That  on  the day  of , 

18 — ,  the  plaintiff  recovered  a  judgment  in  said  court  of  com- 
mon pleas  of county,  Ohio,  against  L.  O.  for dollars. 

That  on  the day  of ^  18 — ,  said  0.  D.,  during  his 

term  of  office,  and  as  such  clerk,  collected  and  recovered  from 
said  L.  O. dollars  on  said  judgment. 

That  on  the day  of ^  18 — ,  the  plaintiff  demanded 

of  said  C.  D.  payment  of  said  sum,  less  his  costs  and  charges, 
but  he  failed  and  refused,  and  still  fails  and  refuses,  to  pay 
the  same  or  any  part  thereof,  and  has  converted  the  same  to 
his  own  use. 

IPrayerJ] 

Note. —  R  S.,  sees.  1241, 1826.  A  clerk  cannot  issue  process  until  a  writ- 
ten precipe  is  filed.  State  v.  Coffee,  6  0. 150.  Coanty  commissioners  may 
sue  on  clerk's  bond  to  recover  fines,  etc.  State  ▼.  Sloane,  20  O.  827.  As  to 
suits  on  bonds  for  collateral  matters  in  favor  of  third  persons,  see  State  v. 
Nichol,  8  Heisk.  657;  Crews  v.  Taylor,  56  Tex.  461. 

See.  369.  Petition  on  bond  of  county  recorder  for  negli- 
gence in  performance  of  duty. — 

[Cajjtioii.l 

That  on  the day  of ,  18 — ,  the  defendant  0.  D., 

at  a  general  election,  was  duly  elected  recorder  of  the  county 

of ,  state  of  Ohio,  and  on"  the day  of ,  18 — ,  duly 

executed  his  bond  with  the  defendants  E.  B.  and  D.  £.  as  sure- 
ties, which  said  bond  was  duly  approved  by  the  county  com- 
missioners of  said  county,  and  deposited  in  the  office  of  the 
coanty  treasurer  of  said  county,  and  said  defendant  entered 
upon  the  discharge  of  the  duties  of  said  office;  a  copy  of 
which  bond  is  attached  as  ^^  Exhibit  A." 

That  on  the day  of ,  18 — ,  R.  O.  duly  executed 

and  delivered  to  plaintiff  a  mortgage  on  certain  real  estate 
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situated  in  said  county  to  secure  the  payment  of dollars, 

which  mortgage  was  a  first  lien  on  said  real  estate  and  was 
filed  with  said  0.  D.  in  his  said  office  by  plaintiff  for  record 

on  the day  of ,  18 — ,  with  a  request  that  the  same 

be  recorded,  and  the  same  was  by  him  recorded ;  but  by  rea- 
son of  the  negligence  of  said  0.  D.  the  amount  stated  therein, 

and  for  which  said  mortgage  was  ^ven,  was  recorded  as 

dollars,  instead  of dollars,  as  it  was  in  said  mortgage. 

Thereafter  said  real  estate  was  purchased  by  L.  A.,  who 
relied  upon  the  record  of  said  mortgage  as  recorded  by  said 
0.  D.,  having  no  knowledge  of  the  amount  in  the  deed  differ- 
ent from  that  shown  by  the  record. 

That  plaintiff,  by  reason  of  the  negligence  of  said  0.  D.  in 
recording  said  deed,  was  able  to  collect  of  said  B.  O.  the  sum 

of  only dollars,  and  could  not  recover  the  balance,  to  wit, 

dollars,  as  against  said  real  estate  in  the  hands  of  said 

L.  A.,  and  said  K.  O.  had  in  the  meantime  become  totally  in- 
solvent,  and  no  part  of  said  balance  could  or  can  be  collected 
of  and  from  him,  and  the  entire  amount  thereof,  with  interest^ 
is  now  due  and  unpaid. 

Note.— An  action  may  be  broufi[ht  on  reoordei^s  bond  for  his  faflure  to 
record  mort^a    Fox  t.  Thibult»  88  La.  Ann.  88. 

See.  870.  Actions  on  sheriflTs  bonds. —  It  is  not  only  the 
duty  of  a  sheriff  who  has  received  money  in  his  official  capac- 
ity to  hold  and  dispose  of  the  same  properly  while  in  his 
office,  but  such  duty  continues  beyond  his  term.^  Sureties 
upon  a  second  bond  of  a  sheriff  are  liable  for  a  default  of  the 
latter  for  money  in  his  hands  when  he  executes  a  bond  for 
his  second  term  which  he  fails  to  pay  over.'  And  failure  by 
a  sheriff  to  pay  over  money  to  persons  entitled  thereto,  which 
he  has  collected  from  the  state  on  a  cost-bill  for  the  conviction 
of  a  person  who  has  been  sent  to  the  penitentiary,  is  a  breach 
of  his  bond,  as  the  money  was  received  by  him  in  his  official 
capacity,  even  though  not  in  strict  accordance  with  his  statu- 
tory duties,  and  an  action  will  lie  on  his  bond  for  such  de- 
fauit.» 

Sec.  371.  Petition  on  sheriflTs  bond, — 

[C(y>tion.] 

First  cause  of  action: 

The  said  plaintiff  avers  that  the  defendant  H.  H.  S.  was,  on 
the day  of ,  18 — ^  duly  elected  to  the  office  of  sheriff 

lEing   ▼.  NiobolB,  16   O.  a   80;  bard  ▼.  Elder,  48  O.  &  880-85.    Sea 

Brobst  V.  SkiUen,  16  O.  &  882 ;  Grif-  form  of  petition  in  this  case, 

nth  V.  Underwood,  16  O.  a  889 ;  Sni-  >  Snider  v.  Alexander,  81  O.  a  87a 

der  ▼.  Alexander,  81  O.  a  878 ;  Hub-  *  State  t.  NeweU,  8  O.  Q  Q  80& 
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of county,  Ohio,  for  the  term  of  two  years  from  the  first 

Monday  in  January,  18 — y  gave  bond,  was  duly  qualified, 
and  acted  as  sheriff  of  said  county,  from  said  last-named 
date  until  the day  of ,  18-^.  That  defendants  [nam- 
ing therrh]  are  the  sureties  on  the  official  bond  of  said  H.  £L  S. 
as  sheriff  of  said  county  for  said  term,  which  bond  is  in  the 
sum  of  $ ,  and  was  approved  by  the  board  of  county  com- 
missioners of  said  county,  and  filed  with  the  auditor  thereof 
with  the  oath  of  said  H.  H.  S.  as  such  sheriff,  and  approval 
of  said  board  indorsed  thereon,  and  which  bond  was  condi- 
tioned that  the  said  H.  H.  S.,  as  such  sheriff  of  said  county 
[state  conditions],  a  true  copy  of  which  bond  is  hereto  an- 
nexed, marked  "  A,"  and  filed  herewith. 

That  on  the day  of ,  18 — ,  an  action  for  the  parti- 
tion of  certain  real  estate  situate  in  said  county  was  begun  in 

said  court  of  common  pleas,  and  is  numbered on  the 

docket,  wherein  one was  plaintiff  and  — '■ , 

said  plaintiffs  and  others  were  defendants,  and  such  proceed- 
ings were  had  in  respect  thereto  that  at  the term,  18 — , 

of  said  court,  said  court  ordered  and  decreed  a  partition  of 
said  real  estate,  and  the  writ  of  partition  was  issued  and  di- 
rected by  said  court  to  said  H.  H.  S.,  as  sheriff  of  said  county,  on 

the day  of ,  18 — ;  and  such  further  proceedings  were 

had  in  said  action  that  an  order  of  sale  of  said  real  estate  was 

made  by  said  court  at  said term,  and  on  the day  of 

,  18 — y  said  real  estate  was  sold  at  public  auction,  at  the 

door  of  the  court-house  in ,  Ohio,  by  said  H.  H.  S.,  as  such 

sheriff,  for  $ to  one ,  and  the  hand  payment  or  one- 
third  part  of  said  sura,  to  wit,  the  sum  of  $ ,"was  received 

from  the  purchaser  thereof  on  said  day  of  sale  by  H.  H.  S., 
in  his  official  capacity  as  sheriff  of  saia  county ;  and  at  the 

term,  18 — ,  of  said  court,  the  said  sale  of  said  real  estate 

was  approved  and  confirmed  by  said  court,  and  said  BL  H.  S., 
as  sucn  sheriff,  ordered  to  execute  a  deed  conveying  said  real 
estate  to  said  purchaser  in  fee;  and  said  court  also  made  at 
said  last-named  term  thereof,  and  entered  on  its  journal,  an 

order  of  distribution  of  said  sum  of  $ ,  and  therein  decreed 

and  adjudged,  directed  and  ordered  said  H.  H.  S.,  as  such 
sheriff,  to  pay  to  said  plaintiff,  out  of  said  $ ,  the  sum  of 

I • 

That  said  plaintiff,  shortly  thereafter  and  long  before  the 

commencement  of  this  action,  made  demand  of  said  H.  H.  S., 

sheriff  as  aforesaid,  to  pay  to  him  said  sum  of  $ y  which  he 

refused  and  neglected,  and  still  refuses  and  neglects,  to  do, 
and  has  unlawfully  and  fraudulently  converted  the  same  to 
his  own  use  and  benefit;  and  there  is  due  plaintiff  from  de- 
fendants on  the  cause  of  action  herein  set  forth  $ y  with 

interest  thereon  from .  Said  H.  H.  S.,  sheriff  as  afore- 
said, at  the  expiration  of  his  term  of  office,  did  not  pay  or 
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turn  over  to  hiis  successor  in  oflSce  said  sum  of  $ ,  or  any 

part  thereof. 

Second  cause  of  action: 

[Make  the  usual  averment]  And  avers  that  in  the  said 
order  of  distribution  of  the  proceeds  of  the  sale  of  said  real 
estate,  it  was  decreed  by  the  court,  and  the  said  H.  H.  S., 
sheriff  as  aforesaid,  was  ordered  and  directed  by  said  court, 
which  iudgment,  decree  and  order  was  entered  on  the  journal 
thereoi,  to  pay  to  said  plaintiff  out  of  the  second  payment  of 
the  purchase  price  of  said  real  estate,  when  said  payment 

named  be  received  by  said  sheriff,  the part  thereof,  to  wit, 

$ ;  that  on  the day  of ,  18 — ,  the  purchaser  at  such 

sale  paid  to  said  H.  H.  S.,  sheriff  aforesaid,  the  said  second 

payment,  amounting  to  $ ,  which  said  last-named  sum  was 

received  by  said  H.  H.  S.  in  his  oflBcial  capacity  as  sheriff  of 
said  county ;  that  plaintiff,  long  before  the  commencement  of 
this  action,  made  demand  on  said  H.  H.  S.,  sheriff,  to  pay  to  him 

said  sum  of  $ ,  the part  of  said  second  payment,  which 

he  refused  and  neglected,  and  still  refuses  and  neglects,  to  do, 
and  has  unlawfully  and  fraudulently  converted  the  same  to 
his  own  use  and  benefit;  and  he  did  not,  as  he  was  bound  in 
law,  at  the  expiration  of  his  said  term  of  office,  pay  and  turn 
over  to  his  successor  said  last-named  sum  or  any  part  thereof, 
although  demand  was  made  of  him  by  said  successor  so  to  do; 
and  there  is  due  plaintiff  from  said  defendants  on  this  second 
cause  of  action,  S ,  with  interest  thereon  from ,  18 — . 

Wherefore  plaintiff  prays  judgment  against  said  defendants 

for  $ ,  with  interest  on  $ thereof  from  ,  18 — , 

and  $ thereof  from ,  18 — . 

Note. —  Bond,  when  to  be  given.  R  S,,  sees.  1208-1205.  In  an  action  bj 
trausferee  of  land  for  surplus  arising  from  a  sale  by  the  sheriff,  his  return 
reciting  receipt  of  the  money  is  conclusive  against  him  and  his  sureties. 
State  V.  Ruff,  88  N.  E.  Rep.  124  (Ind.,  18981  Suit  may  be  maintained  against  a 
sheriff  and  his  sureties  for  a  wrongful  seizure  of  property.  Van  Pelt  v. 
Littler,  14  Cal.  194;  People  v.  Schuyler,  4  N.  Y.  178;  Forsyth  v.  Ellis,  20 
Am.  Dec.  218;  Skinner  v.  Phillips,  4  Mass.  69. 

Sec.  372.  Petition  on  city  marshal's  bond. — 

[Caption.'] 

That  at  an  election  held  in  the  incorporated  village  of  H., 

in  the  county  of  D.,  in  the  state  of  Ohio,  on  the day  of 

,  18 — ,  the  said  defendant  S.  H.  was  duly  elected  mar- 
shal of  the  incorporated  village  of  H.  aforesaid,  and  there- 
after, on  the  day  of ,  18 — ,  at  said  county,  the 

aforesaid  defendants,  S.  H.  as  principal,  and  M.  W.  and  J.  B. 
as  sureties,  duly  executed  a  bond  in  the  form  prescribed  by 
law,  and  jointly  and  severally  acknowledj^ed  themselves  to  be 

held  and  lirmly  bound  to  the  state  of  Ohio  in  the  sum  of 

dollars,  for  the  payment  of  which  well  and  truly  to  be  made, 
thereby  jointly  and  severally  bound  themselves,  their  heirs, 
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executors  and  administrators,  which  said  writing  obligatory 
was  and  is  subject  to  a  certain  condition  thereunder  written 
(a  copy  of  which,  is  hereto  attacheci  as  an  exhibit).  [Copy 
condition  or  substanceJ] 

And  the  said  plaintiff  herein  further  avers  that  said  writing 
obligatory  was  then  and  there  signed  by  said  defendants 
M.  W.  and  J.  B.  as  sureties. 

Said  plaintiff  further  avers  that  said  writing  obligatory 
was  accepted  and  approved  by  the  mayor  and  council  of  said 
incorporated  village  of  H.,  according  to  law,  on  the  said 

day  of foresaid,  and  that  afterwards  on  said 

day  of  aforesaid,  the  said  defendant  S.  H.  took  upon 

himself  the  duties  of  said  marshal  of  said  incorporated  village 
of  H.,  and  assumed  to  act  and  did  act  as  such  marshal  from 
thence  forward,  up  to,  and  at  the  time  of,  the  committing  of 
the  wrongs  and  grievances  hereinafter  set  forth  and  men- 
tioned. 

Plaintiff,  further  complaining  of  said  defendant,  says  that 
in  fact  said  defendant  S.  H.  did  not  faithfully  perform  the 
duties  of  the  office  of  said  marshal  aforesaid,  for  that  the  said 

defendant  S.  H.,  on  the day  of in  the  year  18 — y 

in  said  incorporated  village  of  H.  aforesaid,  and  while  said 
writing  obli^tory  was  in  full  force  and  effect  according  to 
the  provisions  thereof,  as  said  marshall  illegally  and  with 
force  arrested  this  plaintiff,  and  then  and  there,  without  any 
reasonable  or  probaole  cause  therefor,  unlawfuUv  imprisoned 
this  plaintiff  and  unlawfully  kept  and  detained  plaintiff  in 
prison  there,  without  any  reasonable  or  probable  cause  there- 

ror,  for  the  space  of hours  next  following,  and  other 

wrongs  then  and  there  did  to  the  said  plaintiff,  to  his  damage 
in  the  sum  of dollars. 

Wherefore  plaintiff  demands  judgment  against  said  defend- 
ants for  the  sum  of dollars. 

NOTB.— From  Hart  v.  Hughes,  Sapreme  Courts  Na  1085,  Defiance  county. 
This  may  be  uaed  as  a  form  on  bond  of  policeman.  A  statutory  bond  must 
be  conditioned  and  executed  according  to  ail  statutory  requirements.  How- 
ard V.  Brown,  21  Ma  885.  If  not  gocxi  as  a  statutorv^  bond  it  may  be  good 
as  a  common-law  bond.  Qoodrum  v.  Carroll,  87  Am.  Dec,  564,  568,  and 
note.  Imperfect  official  bonds,  see  2  Am.  &  Ens^  Enc.  of  Law,  466&  If 
the  condition  be  contrary  to  the  statute  it  is  void.  Id.,  p.  467,  and  cases  cited. 
The  bond  of  an  officer  is  valid  as  a  common-law  bond  when  regular  in  all 
respects,  but  payable  to  obligee  other  than  as  required  by  statute.  7  Jones 
(N.  a)^  258;  8  Dev.  L  297;  9  Iredell  L.  250;  2  Brock,  a  Q  115.  But  it  is  pro- 
vided by  statute  in  Ohio  that  bonds  of  municipal  officers  shall  be  good  if 
conditioned  that  the  person  appointed  or  elected  shall  faithfully  perform 
his  dutie&    R.  &,  sea  1788. 

See*  373.  Petition  on  constable's  bond. — 

\]^or  failure  to  aoootmt  for  money.'] 
^Caption.] 

^hat  on  the day  of ,  18 — ^  at  a  general  township 

election,  the  defendant  C.  D.  was  duly  elected  a  constable  in 


Tl 
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and  for  the  township  of j  of  the  county  of ,  and 

state  of ;  and  on  the day  of ,  18 — ,  duly  exe- 
cuted, with  his  co-defendants  as  his  sureties,  his  bond  for  the 
faithful  performance  of  his  duties  as  such  constable,  in  the 

penal  sum  of  $ [as  m  ante.  see.  S7Sf]j  which  bond  was 

duly  approved  and  deposited  in  the  office  of  the  clerk  of  said 
township. 

That  on  the day  of ,  18 — ,  the  plaintiff  recovered 

before  J.  P.,  a  justice  of  the  peace  of  said  township,  a  judj 

ment  for dollars  a^inst  B.  O.,  which  judgment  is  st] 

in  force  and  unsatisfied.* 

That  on  the day  of ,  18 — ,  said  justice  duly  issued 

an  execution  on  said  jud^ent  to  said  0.  D.  as  such  constable, 
to  be  executed,  upon  which  he,  as  such  constable,  collected 
dollars. 

That  on  the day  of ,  18 — ,  the  plaintiff  demanded 

of  said  0.  D.,  less  his  costs  and  charges,  the  payment  of  said 
dollars,  which  he  failed  and  refused  to  pay,  and  con- 
verted to  his  own  use. 
tOrj  for  failure  to  levyJ] 
From  *.]  That  on  the day  of ^  18 — ,  said  jus- 
tice issued  to  said  0.  D.,  who  was  then  and  there  acting  as 
such  constable,  on  said  judgment  an  execution,  and  delivered 
the  same  to  him. 

That  at  the  time  said  execution  came  to  the  hands  of  the 
said  0.  D.  said  O.  B.  owned  personal  property,  subject  to  exe- 
cution, in  said  county,  upon  which  the  same  could  have  been 
levied,  sufficient  to  satisfy  the  whole  of  said  judgment  and 
costs. 

That  said  0.  D.  failed  and  neglected  to  levy  said  execution, 

and  on  the day  of  ,  18 — ,  returned  the  same  wholly 

unsatisfied  [(tt,  so  returned  the  same  indorsed  as  follows:  ^  So 
property  within  my  bailiwick  whereon  to  levy.  0.  D.,  Ooxi- 
stable  **  J. 

Wherefore  plaintiff  has  been  damaged  in  the  sum  of 

dollars. 

EJF'or  accepting  msujfflcient  delivery  londJ] 
From  *  ]    That  on  the day  of ,  18—,  said  J.  P. 

issued  an  execution  on  said  judgment  to  said  0.  D.,  who  was 
then  and  there  acting  as  such  constable,  and  delivered  the 
same  to  him. 

That  said  0.  D.  on  the day  of ,  18 — y  levied  said 

execution  upon  personal  property  of  the  said  B.  O.  of  suffi- 
cient value  to  satisfy  said  judgment,  contract,  costs  and  ac- 
cruing costs ;  and  on  the day  of j  18 — ,  said  R  O. 

tendered  to  said  0.  D.  a  delivery  bond  with  L.  A.  as  surety 
thereon,  conditioned  to  deliver  to  said  0.  D.  said  property 
whenever  demand  was  made  therefor,  and  demanded  a  re- 
delivery of  said  property  to  him,  which  said  bond  said  0.  D. 
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aocepted  and  approved  and  returned  said  property  to  said 
R  O. 

That  on  the day  of ,  18 — ,  said  personal  property 

was  destroyed  by  fire,  and  said  R  O.  then  had  and  now  has 
no  other  property  upon  which  said  execution  could  then  or 
now  be  levied,  and  he  is  wholly  insolvent. 

That  said  L.  A.,  at  the  time  of  execution  of  said  delivery 
bond,  was  and  still  is  wholly  insolvent. 

That  said  judgment,  interest  and  costs  are  wholly  unpaid. 

[PrayePy  etc.'] 

Note. —  R  S.,  sec.  1516.  Justice  of  the  peace  has  no  jurisdiction  in  ac- 
tions on  bonds.  Hombuckle  ▼.  State,  87  Ol  8.  861.  The  seizure  of  wrong 
goods  is  a  breach  of  bond  for  which  action  lie&  State,  eta  v.  Jennings,  4 
O.  &  418,  in  which  a  form  of  petition  is  given.  Receiving  and  filing  a  con- 
stable's bond  and  the  officer's  acceptance  estops  the  trustees  from  denying 
acceptance.    Barret  v.  Reed,  2  O.  409 ;  Rojer  ▼.  Pugb,  1  Disn.  448i 

See.  374.  Petition  on  bond  of  justice  of  peace. — 

{Ctiption.'] 

rlaintiflf  says  that  on  the day  of ,  18 — ,  at  a  general 

election  for  the  township  of ,  county  of ^  Ohio,  the 

defendant  A.  B.  was  duly  elected  a  justice  of  the  peace  in  and 

for  said  township ;  and  thereafter  on  the day  of ,  18 — , 

entered  into  a  bond  as  required  by  law  in  the  sum  of  $ — — , 
with  C.  D.  and  E.  F.,  defendants  herein,  as  his  sureties,  which 
said  bond  was  approved  by  the  trustees  of  said  township,  and 
filed  with  the  township  clerk.  ISet  forth  conditions  after 
manner  in  ante,  sec.  S7£.] 

[For  failure  to  issue  execution^ 

That  on  the day  of ,  18 — ^  and  during  his  term  of 

oflBce,  the  plaintiff  recovered  a  judgment  before  said  0.  D. 

against  R.  O.  for dollars  and  costs  taxed  at dollars, 

which  now  remains  of  record  on  the  docket  of  said  0.  D.  un- 
satisfied and  unappealed  from. 

That  on  the day  of ^  18 — ,  the  plaintiff  requested 

said  C.  D.  to  issue  an  execution  on  said  judgment,  but  he  failed 
and  refused,  and  still  fails  and  refuses,  to  do  so. 

That  at  the  time  the  relator  requested  said  C.  D.  to  issue  an 
execution  [pr^  at  the  time  said  0.  D.  was  reouired  by  law  to 
issue  an  execution]  on  said  judgment  the  said  R.  O.  owned  in 
said  county  personal  property  of  the  value  of dollars  sub- 
ject to  execution,  and  if  an  execution  had  been  issued  on  said 
judgment  the  amount  due  thereon,  with  interest,  costs  and 
accruing  costs,  could  have  been  made,  but  said  K.  O.  has  since 
become  totally  insolvent,  and  said  judgment,  interest,  costs 
and  accruing  costs  are  now  unpaid. 

{Or^  for  failure  to  pay  over  money  collected^ 

[ComTnencem^ent  as  at  *.]    That  afterward,  to  wit,  on  the 

day  of ,  18 — ,  said  R.  O.  paid  said  0.  D.,  as  such  ju»- 

tioe,  the  amount  of  said  judgment,  to  wit, dollars. 
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That  on  the day  of ,  18 — ,  the  plaintiff  demanded 

of  said  C.  D.  the  payment  thereof  to  him,  bat  he  has  failed 
and  refused  to  pay'  the  same,  or  any  part  thereof,  and  has 
converted  the  same  to  his  own  ase. 

Note. —  RfK^uirement  as  to  bond.  R  S.,  sees.  579-80.  There  need  not  he  an 
express  approval  of  a  justice's  bond  to  bind  the  partiea  Place  v.  Taylor. 
2*^  O.  S.  817-20.  As  to  failure  to  enter  judgment  see  Stallcup  ▼.  Baker,  18 
O.  S.  544.  Neglect  to  issue  execution  is  a  breach  of  his  bond.  Gktylor  ▼. 
Hunt,  28  O.  S.  255.  It  must  be  a  joint  suit  against  all  the  obligors  in  the 
bund.    Aucker  v.  Adams,  28  O.  &  548. 

Sec.  375.  Actions  on  guardian's  bonds  —  Pleading. —  A 

guardian's  bond  is  not  invalidated  by  any  informality  in  the 
l)ond  itself,  or  in  the  appointment  of  the  gaardian ;  ^  nor  is  it 
necessary  that  a  previous  liquidation  of  the  amount  due  from 
the  principal  be  made  before  an  action  can  be  maintained 
against  the  sureties ;  ^  but  a  right  of  action  on  a  bond  against  the 
sureties  will  not  accrue  until  the  amount  due  from  the  guard- 
ian has  been  first  ascertained  by  a  settlement  of  his  accounts.' 
A  suit  in  equity  on  a  guardian's  bond  to  compel  an  account 
cannot  be  maintained  unless  the  jurisdiction  of  the  probate 
court  was  ineffectual,  which  fact  must  be  set  forth  in  the  peti- 
tion,  otherwise  it  will  be  assumed  that  it  does  not  exist  ;^  and 
the  rule  is  not  different  as  to  a  delinquent  guardian  who  is 
absent  from  the  state  and  his  residence  unknown.*  It  cannot 
be  urged  as  a  defense  by  the  sureties  that  the  minor  neglected 
to  bring  suit  to  compel  his  guardian  to  settle  his  accounts, 
and  that  one  of  the  sureties  has  in  the  meantime  become  in- 
solvent.^ The  refusal  of  a  guardian  to  pay  over  money  in  his 
hands  to  a  minor  or  his  attorney  after  the  guardianship  lias 
ceased  does  not  constitute  a  breach  which  will  give  a  right  to 
the  minor  by  next  friend  to  bring  suit  against  the  surety  on 
the  bond;^  nor  is  a  guardian  who  himself  uses  his  ward's 
money  guilty  of  a  breach  if  he  has  the  money  to  pay  over  on  a 
legal  demand.'  The  failure,  however,  of  a  guardian  to  settle 
his  accounts  within  the  time  prescribed  by  law,  or  to  pay 

1 R  a,  sec  626d.  «  Gorman  v.  Taylor,  48  O.  a  88. 

'State  T.  Humphrey,  7  O.  228,  224  ^Schwab  V.  Rappold,  12  W.  L.  E 

•Newton  ▼.  Hammond,  88  O.  a  197. 

480;  Critchett  V.  Hall  56  N.  H.  834;  ^  Newton  v.  Hammond,  88  O.  a 

Connelly  ▼.  Weatherly,  38  Ark.  658;  480. 

Chapman  v.  Chapman,  32  Ala.  100;  ?  Favorite  v.  Booher,  17  O.  a  648L 

•  >Rrien  ▼.  Strang,  42  la.  613.  BCase  v.  State,  10  W.  L  J.  16a 
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over  to  the  ward  after  arriving  at  age  the  amount  dae  him,' 
are  clear  breaches  of  his  bond.  Where  a  guardian  has  given 
two  bonds  and  sureties  upon  the  first  have  been  released,  the 
liability  of  both  sets  of  sureties  for  a  conversion  of  funds  by 
the  guardian  will  depend  upon  when  they  were  received  and 
when  embezzled,  the  rule  being  that  the  sureties  on  the  bond 
which  was  in  full  force  and  effect  when  the  guardian  received 
the  money  and  converted  it  to  his  own  use  are  liable  there- 
for.' But  where  money  has  been  received  by  a  guardian 
from  the  sale  of  real  estate,  and  a  special  bond  is  given  to 
cover  the  money  so  arising,  from  which  one  of  the  sureties  is 
released  and  a  new  bond  executed,  and  default  arises  upon 
resignation  of  the  guardian  by  his  failure  to  pay  over  the 
amount  due  his  ward,  the  sureties  on  the  second  bond  are  lia- 
ble without  regard  to  the  source  from  which  the  money  came 
into  his  hands.' 

Sureties  will  not  be  exonerated  from  a  default  of  a  guard- 
ian by  reason  of  the  fact  that  he  resigns  and  removes  to 
another  state,  where  he  is^  reappointed,  files  an  account  and 
settles  upon  a  different  basis  than  in  the  state  of  his  original 
appointment.^  Although  an  allegation  that  there  has  been  a 
settlement  of  a  guardian's  account  be  necessary,'  yet  an  omis- 
sion thereof  will,  in  the  absence  of  objection,  be  disregarded 
if  the  evidence  disclosed  shows  that  such  was  the  fact.'  In 
a  petition  on  a  guardian's  bond  containing  a  recital  of  the  ap- 
pointment by  the  proper  authority,  the  obligors  are  estopped 
from  denying  the  fact  thus  recited,  or  from  questioning  the 
validity  of  the  appointment.^  Where  conversion  of  a  ward's 
money  is  charged,  payment  in  whole  or  in  part  may  be  shown 

under  a  general  denial,'  and  it  may  also  be  shown  that  an  ap- 

* 

1  Meier   ▼.  Haranooart.  8  W.  K  sets  of  sureties,  see  Corrigan  v.  Fos- 

B.  29.  ter,  61  O.  a  — ;  81  W.  L.  B.  275. 

3  Eichelberger  ▼.  Qroes,  42  O.  a  'Tuttle  v.  Northap,  44  O.  a  17a 

549.    In  such  cases  parol  evidence  is  See  Moody  v.  State,  84  Ind.  482. 

admissible  to  show  when  the  money  ^Penn  ▼.  McBride,  1  O.  a  285. 

was  received  and  when  embezzled.  *  State  ▼.  Humphreys,  7  O.  224. 

It  has  been  held  that  "Sureties  on  an  '  Meier  ▼.  Harancourt»  8  W.  L.  R 

additional  or  second  bond  are  liable  29. 

for    failure    to    pay    over    money  'Shroyer  v.   Richmond.  16  O.  a 

whether  received  prior  or  subsequent  455;   Douglass  v.  Scott,  5  O.   19H; 

to  the  bond.    Case  v.  State,  10  W.  L.  Hudson  v.  Winslow,  85  N.  J.  L.  487 ; 

J.  16&    As  to  liability  of  different  Bates*  PIdg.  860,  and  cases  cited 

»  Stnte  V.  Roche,  94  Ind.  872. 
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plication  of  the  funds  has  been  made  pursuant  to  orders  of  the 
court  ;^  and  where  it  is  alleged  that  a  guardian's  bond  has 
been  mislaid  or  lost,  it  may  be  shown  under  a  general  denial 
that  the  defendants  never  executed  the  alleged  bond.' 
Sec.  376.  Petition  on  gnardian's  bond.— 

[Caption.'] 

rlamtiff  says  that  on  the day  of ^  18 — ,  the  defend- 
ant 0.  D.  was  duly  appointed  by  the  probate  court  of 

county,  Ohio,  guardian  of  the  estate  of  A.  B.,  the  plaintiff,  then 

years  of  age.   That  said  C.  D.  as  such  guardian  entered  into 

a  bond,  as  required  by  law,  in  the  sum  of  S ,  with  W.  K.  C. 

and  R.  M.  as  sureties,  which  said  bond  was  duly  approved  by 
said  court,  and  was  upon  the  condition  that  the  said  C.  D.,  as 
such  guardian,  should  discharge  with  fidelity  the  trust  reposed  in 
him  and  render  an  accurate  statement  of  his  transactions,  with 
a  just  account  of  the  profits  arising  and  accruing  from  the 
real  and  personal  estate  of  his  said  ward  and  deliver  up  the 
same  to  tne  court  when  thereunto  required,  a  copy  of  which 
bond  is  hereunto  attached  marked  "  Exhibit  A.'* 

[S.  For  failure  to  fay  money  to  wardJ] 

Plaintiff  alleges  that  he  has  arrived  at  the  age  of  maturity : 

that  on  the  —  day  of ,  18 — ,  the  said  defendant,  C.  D.,  filea 

in  the  probate  court  of  said  county  his  final  account  as  such 
guardian,  which  said  account  was  adjudged  and  settled  by  said 

court  on  the  —  dav  of ,  18 — ,  and  that  said  court  found  that 

there  was  due  A.  !d.,  his  ward,  this  plaintiff,  the  sum  of  $ . 

Plaintiff  has  demanded  payment  of  said  sum  in  his  hands  as  such 

guardian,  but  he  has  failed  to  pay  said  sum  of dollars,  or 

any  part  thereof,  or  to  account  for  the  same  in  any  way,  and  nas 
converted  the  same  to  his  own  use. 

[O,  5.  Where  gt^ardian  has  removed  from  etate  and  failed 
to  render  aooounf] 

That  in ,  18 — ,  the  said  0.  D.  removed  from  his  resi- 
dence in county,  Ohio,  to  the  state  of  N.,  where  he  then 

located  and  still  remains.  That  since  his  residence  in  said 
state  said  guardian  has  refused  and  neglected  to  render  any 
statement  of  his  transactions  to  the  probate  court  or  to  plaint- 
iff; and  that  plaintiff  has  been  unable  to  demand  of  said 
guardian  the  amount  due  him. 

[Averment  when  surety  is  deceased.'] 

That  on  the dav  of ,  18 — ,  B.,  one  of  the  sureties 

on  said  bond,  died,  and  on  the day  of ,  18 — ,  R  was 

duly  appointed  administrator  of  his  said  estate  by  the  probate 
court  of county,  Ohio,  and  is  still  acting  as  such  admin- 
istrator, with  assets  in  his  hands  to  pay  the  debts  of  such 
estate. 

That  on  the day  of j  18 — j  plaintiff  presented  his 

1  Slate  ▼.  White.  127  lod.  45t.  >  Millikan  ▼.  State.  70  IndL  8ia 
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claim  to  said  R  as  such  administrator,  and  said  administrator 
rejected  said  claim  and  declined  and  refused  to  pay  the  same 
unless  a  judgment  was  rendered  against  him  as  such  adminis- 
trator for  the  amount  of  said  claim. 

Wherefore  plaintiff  asks  judgment  against  said  defendants, 
etc. 

Note. —  Surety  is  responsible  for  delinquencies  occurrinf^  before  he  is  re- 
lieved and  a  new  bondsman  substituted.  Bell  v.  Rudulph,  13  S.  Rep.  153 
(Misa,  1892).  It  has  been  held  that  the  bond  of  a  guardian  need  not  strictly 
follow  the  provisions  of  the  statute.  Brunson  v.  Brooks,  68  Ala.  248.  Sure- 
ties on  guardian's  bond  may  on  payment  of  the  debt  due  the  ward  be  sub- 
rogated to  the  rights  of  the  ward.  Adams  v.  Qleayes,  10  Lea,  867.  It  is 
held  that  a  cause  of  action  does  not  arise  until  after  a  final  settlement  by 
the  guardian,  and  that  the  statute  of  limitations  begins  to  run  from  that 
tim&    Moore  ▼.  Nichols,  89  Ark.  145;  Ck>nnelly  v.  Weatherby»  88  Ark.  65a 

Sec.  377.  Petition  on  guardian's  bond  by  succeeding 
guardian. — 

The  said  plaintiff,  W.  A.  K.,  as  guardian  of  0.  F.  0.,  for 

cause  of  action  herein  says  that  on  or  about  the day  of 

,  18 — ,  the  said  defendant,  S.  S.  B.,  was  appointed  by  the 

probate  court  of  county,  Ohio,  guardian  of   the  said 

0.  F.  C,  who  was  then  a  resident  of  said  county,  an  in- 
fant. That  on  the  said  day  of ,  18 — ,  the  defend- 
ants made  and  delivered  to  the  jud^e  of  the  said  probate 
court  their  writing  obligatory  of  tnat  date,  and  thereby 
bound  themselves  jointly  and  severally  to  pay  to  the  state  of 

Ohio  the  sum  of dollars,  a  copy  of  which  bond  is  hereto 

attached  as  an  exhibit;  that  on  the  same  day  the  bond  and 
sureties  were  approved  by  said  court. 

That  the  said  bond  was  and  is  subject  to  the  condition  that 
it  should  become  void  if  the  said  S.  S.  B.  should  faithfully 
discharge  his  duties  as  such  guardian,  and  otherwise  to  be 

and  remain  in  full  force.    That  on  the day  of ,  18 — , 

the  said  S.  S.  B.  tendered  his  resignation  as  such  guard- 
ian, which  was  accepted  by  the  probate  court,  ana  said 
defendant  ordered  to  file  his  final  account,  which  was  ac- 
cordingly done.    That  thereupon,  on  the  day  of , 

18 — ,  tne  plaintiff  herein  was  appointed  by  said  probate  court 
to  be  guardian  of  said  0.  F.  C.  as  a  lunatic  or  person  of  un- 
sound mind  [or,  minor],  and  on  that  day  gave  bond,  with  sure- 
ties, according  to  law,  which  was  approved  by  the  court,  and 
he  entered  upon  the  discharge  of  his  duties  as  such  guanli.an. 
That  during  the  time  that  the  said  S.  S.  B.  was  so  acting  as 
guardian  as  aforesaid,  there  came  into  his  hands  of  the  mon- 
eys and  estate  of  the  said  C.  F.  C.  the  sum  of  dollars; 

that  said  S.  S.  B.,  on  the day  of ,  18 — ,  filed  his  final 

account  as  such  guardian  in  said  probate  court,  which  was  on 

the day  of ,  18 — ,  settled,  and  it  was  then  found  and 

adjudged  by  said  probate  court  that  there  was,  and  in  fact 
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there  then  was,  in  the  hands  of  said  S.  S.  B.  of  the  moneys 

aforesaid,  the  sum  of dollars,  interest  being  computed  to 

the  said  last-named  day,  and  which  sum  the  said  probate 
court  then  ordered  the  said  S.  S.  B.  forthwith  to  pay  to  this 

plaintiff.    That  on  the  day  of ,  18 — ^  the  plaintiff, 

as  such  guardian,  demanded  of  the  said  S.  S.  B.  the  pay- 
ment of  last-named  sum;  but  he  has  not  paid  the  same  or 

any  part  thereof,  except  the  sum  of dollars. 

The  plaintiff  demands  judgment  against  the  defendants  for 
the  sum  of dollars  with  interest  from . 

Note.—  From  Kaine  ▼.  Bell,  86  a  a  462. 

Sec.  378.  Actions  on  indemnity  bonds. —  In  an  action  on  a 
bond  of  indemnity  conditioned  that  the  principal  obligor  shall 
pay  any  judgment  which  may  be  recovered  against  the  obligee, 
it  is  not  necessary  to  either  aver  or  prove  payment  of  the 
judgment  by  the  obligee  prior  to  bringing  the  suit.^  It  seems 
to  be  the  settled  rule  that  if  a  party  sign  a  contract  to  indem- 
nify simply,  and  nothing  more,  damages  must  be  shown  be- 
fore he  is  entitled  to  bring  suit;  but  if  he  has  affirmatively 
contracted  to  do  a  certain  act,  it  is  no  defense  to  say  that  he 
has  not  been  indemnified,  but  his  right  of  action  is  complete 
when  he  becomes  liable  to  pay.'  In  an  action  on  an  indemnity 
bond  taken  by  a  sheriff  in  attachment  proceedings,  it  may  be 
urged  as  a  defense  thereto  that  the  officer  by  collusion  and 
fraud  permitted  a  judgment  to  be  entered  against  him.'  It 
being  a  rule  of  pleading  that  a  complainant  need  not  an- 
ticipate a  negative  matter  of  defense,  if  a  plaintiff  in  a  suit 
on  an  indemnity  bond  for  the  recovery  of  what  he  has  been 
compelled  to  pay  has  no  means  of  reimbursement,  or  has 
been  reimbursed,  he  need  not  aver  the  non-existence  of  any 
such  facts,  as  that  would  be  matter  of  defense.^ 

Sec.  379.  Petition  on  indemnity  bond.— 

Plaintiff  says  that  the  said  defendant,  on  the  — ^  day  of 

,  18 — ,  caused  an  execution  to  be  issued  from  the 

court  of county,  upon  a  judgment  which  he  had  theretofore 

1  Martin  v.  Bolenbaugh,  43  O.  S.  8  Nev.  121 ;  McBeth  v.  McIntTre^  67 

50a  Cal.  49 ;  Gregory  ▼.  Hartley,  6  Neb. 

« Wilson  ▼.  Stilwell,  9  O.  a  467;  850. 

Port  V.  Jackson,  17  John.  239 ;  Mann  SMihalovitch  ▼.   Bariass,   86  Neb. 

V.  Eckf ord,  16  Wend.  602 ;  Ex  parte  491 ;  54  N.  W.  Rep.  826  (1898). 

Negus,  7  Wend.  449;  Lathrop  v.  At-  *  Romor  v.  Ck>ntmer,  53  Minn.  — ; 

wood,  21  Conn.  117;  Jones  v.  ChiKK  54  N.  W.  Rpp.  252  (1893). 
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recovered  in  said  court,  against ^  which  execntion  was 

delivered  to  this  plaintiff,  who  was  then  sheriff  of  said  county. 
That  plaintiff  at  the  request  of  the  defendant  levied  said  exe- 
cution upon  certain  personal  property  as  goods  belonging  to 

the  said  —^ ,  but  which  were  afterwards  claimed  by  one 

,    That  the  said  defendant,  in  consideration  of  and 

upon  the  promise  of  this  plaintiff  to  sell  said  goods,  executed 
and  delivered  to  plaintiff  a  bond  of  indemnity  conditioned 
that  [here  state  ths  subetance  of  the  conditions]  a  copy  of  which 
bond  is  attached  as  an  exhibit  and  filed  herewith.  That  there- 
upon said  plaintiff  sold  said  goods  under  said  execution  and 
paid  the  proceeds  thereof  to  the  said  defendant. 

That  thereafter,  on  the  day  of ,  18—,  said 

brought  an  action  against  this  plaintiff  for  the  recovery 

of  the  value  of  said  goods  so  leviea  upon  under  said  execu* 
tion,  and  on  the  day  of ^  18 — ,  recovered  a  judg- 
ment against  this  plaintiff  for  the  sum  of dollars,  the 

value  of  said  goods,  and dollars  costs,  which  said  sum  of 

money,  together  with  the  additional  sum  of  dollars  as 

necessary  expenses  in  defending  said  action,  this  plaintiff 
was  compelled  to  pay.  That  plaintiff  duly  notified  the  said 
defendant  of  the  pendency  of  said  action  against  him  by  the 

said ,  and  that  judgment  was  so  rendered  against 

plaintiff  in  said  cause  as  aforesaid,  and  demanded  of  said  de- 
fendant that  he  be  reimbursed  for  the  amount  of  said  judg- 
ment so  as  aforesaid  rendered  against  and  paid  by  him,  but 
that  said  defendant  had  failed  and  neglected  to  pay  the  same 
and  save  this  plaintiff  harmless  as  provided  in  said  bond. 

Wherefore  plaintiff  asks  judgment  against  said  defendant 
in  the  sum  of dollars. 

Note. —  Notice  should  be  averred  Reynolds  v.  Maj^ness.  2  Ired.  13d.  The 
object  in  giving  notice  of  the  action  is  that  the  indemaitor  shall  be  bound 
as  to  amount  of  damages.    Miller  v.  Rhoades,  20  O.  S.  494. 

Sec.  380.  Actions  on  injunction  bonds.— An  injunction 
bond  must  be  construed  strictly  in  favor  of  the  sureties,^  as  no 
action  can  be  maintained  thereon  except  in  accordance  with  its 
terms;  and  this  is  true  with  respect  to  the  principal  as  well  as  the 
sureties.^  Where  it  is  conditioned  to  pay  all  the  costs  if  it  finally 
be  decided  that  the  injunction  ought  not  to  have  been  granted, 
a  dismissal  of  the  action  on  motion  because  the  summons  has 
not  been  served,  and  the  injunction  dissolved,  will  not  consti- 
tute a  breach  for  which  an  action  will  lie  against  the  sureties.^ 
Under  a  statute  requiring  execution  to  be  issued  and  returned 
nvUa  bona  before  the  successful  party  may  bring  suit  on  an 
appeal  or  injunction  bond,  it  has  been  considered  necessary  to 

'  Williamson  v.  Hall,  1  0.  S.  190;  'Railway  Co.  v.  Burke, 54  O.  S.  98. 

Hall  V.  Williamson,  9  O.  S.  17.  3  Krug  v.  Bishop,  44  O.  S.  221. 
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aver  that  such  execution  has  been  so  issued  and  returned  nulla 
bona}  Where  the  provisions  of  an  injunction  are  that  obligors 
will  pay  all  money  and  costs  due  and  to  become  due,  and  the 
same  is  dissolved,  the  person  restrained  may  sustain  an  action 
on  the  bond  for  the  recovery  of  such  damages  as  he  may  sus- 
tain by  reason  thereof ; '  and  the  obligors  are  sometimes  liable 
though  an  action  enjoined  is  never  tried  on  its  merits.'  But 
the  general  rule  is  that  sureties  cannot  be  compelled  to  pay 
until  it  has  been  decided  that  the  injunction  ought  not  to  have 
been  issued.^  A  petition  on  a  bond  for  injunction  which  states 
that  the  judgments  have  been  in  all  things  performed,  and 
that  the  claim  was  then  due,  sufficiently  shows  the  final  dis- 
position of  the  suit,  and  that  action  is  not  prematurely  brought.* 
Attorney's  fees  in  procuring  a  dissolution  of  the  injunction 
may  be  collected  as  part  of  the  damages  sustained ;  and  it  will 
be  sufficient  to  aver  that  a  mere  liability  has  been  incurred.* 
See.  381.  Petition  on  ii^nnetion  bond. — 

Plaintiff  says  that  the  defendant,  on  the day  of , 

-l8 — ,  commenced  an  action  in  the court  of county, 

Ohio,  against  this  plaintiff,  and  obtained  a  temporary  order 
to  restrain  this  plaintiff  from  [hers  atcUe  the  substance  of  the 
orderj ;  that  after  the  granting  of  said  order  and  to  secure  the 
said  injunction  against  the  plaintiff,  ^aid  defendant  entered 

into  a  writing  obligatory,  with as  surety  (a  copy 

of  which  is  hereto  annexed  as  an  exhibit),  which  was  approved 
by  and  filed  with  the  clerk  of  said  court,  thereby  binaing  the 

said  defendants  to  the  plaintiff  in  the  sum  of dollars,  which 

said  sum  was  so  fixed  by  said  court,  the  conditions  of  which 
bond  were  that  [here  state  the  substance  of  the  conditions']. 

Plaintiff  further  says  that,  upon  the  trial  of  said  cause,  said 
court  of  -: county,  on  the day  of ,  18 — ,  de- 
cided that  said  temporary  injunction  ought  not  to  have  been 
granted,  and  dissolved  the  same;  that  by  reason  of  the  grant- 
ing of  said  temporary  order,  plaintiff  has  sustained  damages 

in  the  sum  of  dollars  in  this,  to  wit:  [here  state  special 

grounds  of  damage.'] 

Wherefore  he  asks  judgment,  etc. 

Note.—  Plaintiff  may  recover  the  value  of  his  time  lost  Mailer  ▼.  Fern, 
35  la.  420;  Skrainka  v.  Oertel,  14  Ma  App.  474;  80  Ma  App.  80;  79  Ma  8a 

1  Haiyer  v.  Richards,  18  0. 147.  But  *  Krug  v.  Bishop,  44  O.  a  221. 

there  is  no  such  statute  in  Ohia  ^  Midland  Ry.  ▼.  Stevenson,  88  N.  E 

«  Roberts  v.  Dust,  4  O.  S.  502.  Rep.  254  (Ind,  1808). 

»  Bishop  v.  Bascoo,  7  W.  L.  B.  84a  «  Noble  v.  Arnold,  28  O.  a  264. 
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Sec.  SH2.  Petition  on  reploTiu  bond. — 

On  the day  of ,  18 — ,  the  defendant  commenced 

an  action  in  the  court  of against  this  plaintiff  to  recover 

possession  of  certain  personal  property.  That  in  said  action 
said  defendants  entered  into  an  undertaking  to  this  plaintiff 
(a  copy  of  which  is  hereto  attached),  and  thereby  became 
bouna  to  the  plaintiff  in  the  sum  of dollars,  tne  condi- 
tions of  which  bond  were  that  the  said would  duly 

prosecute  his  said  action  and  pay  all  damages  which  might  be 
awarded  against  him.    That  upon  trial  of  said  cause  in  the 

said  court  of j  on  the day  of -,  18 — j  judgment 

was  rendered  against  the  defendant  herein,  wherein  it  was 
ordered  that  this  plaintiff  should  have  said  goods  and  chattels 
returned  to  him,  or,  in  case  a  return  could  not  bo  had,  to  re- 
cover from  said  defendant  the  sum  of dollars.    That  said 

defendant  has  not  so  returned  said  property  or  paid  any  part 
of  said  judgment.  That  on  the day  of ,  18 — ,  an  exe- 
cution was  issued  to  the  sheriff  of county  upon  said 

judgment,  which  was  returned  wholly  unsatisned,  and  no 
part  of  said  judgment  has  been  paid. 

Wherefore  plaintiff  prays  judgment  in  the  sum  of 

dollars. 

NOTM.—  R  a,  sea  5819,  Am.  88  O.  L.  27a 

Parties. —  Sheriff  may  be  party  plaintiff.  Cheseldine  ▼.  Mathers,  2  Disn. 
602.  See  Schafer  v.  Marientnal  17  O.  S.  183.  Defendant  as  real  party  in 
interest  may  be  substituted  as  plaintiff.  Hanna  v.  Petroleum  Ca,  23  O.  S. 
622 ;  R.  a,  sec.  50ia 

Execntioru — A  suit  cannot  be  instituted  until  an  execution  issued  in 
favor  of  the  defendant  in  the  action  has  been  returned  unsatisfied.  R  S., 
sea  5830. 

Sec.  383.  Petition  on  title  bond.— 

[Caption.] 

That  on  the day  of ,  18 — ,  the  plaintiflp  purchased 

from  the  defendant  CD.  certain  real  estate  described  as  fol- 
lows: [description]y  for  which  he  agreed  to  pay  defendant 
the  sum  of dollars  on  the day  of ,  18 — . 

That  in  consideration  thereof  said  C.  D.,  with  his  co-defend- 
ants, executed  to  the  plaintiff  said  bond,  conditioned  that  he 
would,  on  payment  of  said  purchase-money  at  the  time  speci- 
fied therein  for  payment,  convey  said  real  estate  to  the  plaint- 
iff free  from  incumbrance  by  good  and  sufficient  warranty 
deed. 

That  on  the day  of ,  18 — ,  the  plaintiff  tendered 

to  the  said  C.  D.  said  purchase-money,  and  demanded  a  deed 
for  said  real  estate,  but  he  failed  and  refused  and  still  refuses 
to  make  said  deed,  whereby  the  plaintiff  is  damaged  in  the 
sum  of dollars,  which  is  due  and  unpaid. 
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Sec.  384.  Answers  and  defenses  to  actions  on  bonds.— 

A  bond  is  not  invalidated  by  an  alteration  made  by  consent 
of  the  parties;^  nor  by  the  omission  of  the  name  of  one  of 
the  sureties  in  the  body  of  the  instrument;'  nor  by  failure  to 
&11  blanks  in  a  printed  form  unless  material,'  as  the  time  has 
gone  by  when  courts  will  listen  to  trivial  and  verbal  inaccu- 
racies in  solemn  instruments.^  It  is  held,  however,  that  an 
entire  blank,  with  signatures  and  seals,  even  with  authority  to 
fill  up,  is  void ;  *  and  where  the  word  "  dollars  "  is  omitted  in  a 
bond,  an  action  cannot  be  maintained  thereon  by  averring  that 
it  meant  so  many  dollars.'  A  bond  executed  in  blank  as  to 
the  penalty,  which  is  presented  to  and  approved  by  the  court 
in  the  absence  of  the  sureties,  and  the  blank  is  filled  without 
their  consent,  is  void  unless  there  be  an  express  authority  to 
insert  the  same.^ 

It  was  a  rule  at  common  law,  and  it  has  so  been  held  in 
Ohio  and  other  states,  that  upon  general  principles  the  want 
of  consideration  could  not  be  pleaded  as  a  defense  to  an  action 
upon  a  bond,  and  that  fraud  could  not  be  urged  as  a  defense, 
except  to  the  execution  of  the  instrument.'  But  it  was  after- 
wards provided  by  statute '  that  failure  of  consideration  in 
a  sealed  instrument  could  be  set  up  under  which  a  fraudulent 
consideration  could  be  shown,  which  is,  in  fact,  failure  of 
consideration.^'  Sureties  upon  the  bond  of  a  treasurer  of  a 
corporation  cannot  urge  as  a  defense  that  the  funds  were  ac- 
quired by  an  ultra  vires  transaction ; "  nor  can  a  surety  set  up 
a  defense  that  the  obligee  had  agreed  to  cancel  the  same  in 
consideration  of  certain  acts  to  be  done  by  the  principal, 
without  alleging  performance  or  an  offer  to  perform  such 

^Speuoer   y.  Buchanan,  W.  5S8;  John.  177;  18  John.  480;  S  Wend. 

Tiernan  v.  Fenimore,  17  O.  645.  616 ;    9   Cowen,    807 ;    McCarty    ▼. 

2  State  V.  Boring,  15  O.  507 ;  Fam-  Beach,  10  CaL  461 ;  2  Mass.  159.    See 

nienler  v.  Anderson,  15  O.  S.  478;  Home  Ina  Ca  v.  Watson,  69  N.  T, 

McLain  y.  Simington,  87  O.  a  484 ;  890. 

Partridge   v.    Jones,  88  O.  a  875;  •  Swan,  685. 

Ah  rend  v.  Ordoins,  125  Mass.  50.  10  Qreathouse  y.  Dunlap,  8  McLean, 

» Hank  y.  Bartlet,  W.  741.  806  (1843).    And  such  a  defense  can 

*  Knisely  v.  Shenberger,  7  Watts,  be  made  under  the  statute  as  it  now 

wiX  exists.    R  S.,  sec.  5071.    See  Judy  y. 

^  Ayres  y.  Harness,  1  O.  86a  Louderman,  48  O.  a  562. 

•*  Spencer  y.  Buchanan,  W.  683.  ^^  Jiiegling  v.  Arbeiter  Bund,  4  W, 

•State  V.  Boring,  15  O.  507.  L.  B.  4G:i 

«  I^eynolds  y.  Rogers.  5  O.  109:  0 
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acts;*  nor  can  it  be  shown  in  an  action  on  the  bond  of  a 
sheriff  that  goods  levied  upon  do  not  belong  to  the  judgment 
debtor;'  nor  can  it  be  urged  that  suit  is  brought  for  the 
use  of  the  wrong  parties;'  nor  can  officers  of  a  township  set 
up  as  a  defense  want  of  authority  to  issue  a  bond  where  it 
contains  a  recital  that  it  was  authorized  as  required  by  law.* 
An  answer  which  alleges  that  the  breaches  complained  of 
were  committed  b}*^  the  principal  obligor  with  full  knowledge 
of  the  plaintiff  and  by  his  advice  and  consent  is  too  in- 
definite to  justify  a  breach  of  official  duty.*  An  answer  to 
only  one  breach  of  a  bond  when  two  are  alleged  in  the  peti- 
tion is  not  good,  as  each  allegation  of  a  breach  is  treated  as  a 
distinct  action.^  Where  it  is  alleged  that  defendants  ''  duly 
signed,  executed  and  delivered  their  certain  bond,"  an  answer 
of  the  surety  to  the  effect  that  a  bond  similar  in  tenor  and 
effect  was  signed  by  the  defendant  does  not  deny  its  execu- 
tion, and  hence  it  cannot  be  shown  that  the  bond  was  not 
filled  out  and  sealed  when  the  defendants  subscribed  their 
names  thereto.''  A  defense  that  an  alleged  breach  was  not 
committed  as  agent  cannot  be  made  to  an  action  on  the  bond 
of  an  insurance  agent  where  the  breach  alleged  is  failure  to 
pay  over  moneys  received  by  virtue  of  his  appointment ;  but 
the  answer  must  contain  such  a  statement  of  facts  as  will  show 
whether  or  not  the  acts  were  outside  the  agency.'  Where 
the  defense  is  that  the  signatures  of  bondsmen  were  procured 
by  misrepresentation,  the  answer  should  contain  an  allegation 
to  that  effect  before  proof  thereof  can  be  admitted.'    It  is  a 

1  Kempshall  v.  East^  127  Ind.  820 ;  ficient  as  to  one  of  the  breaches,  will 

s.  a,  26  N.  K  Rep.  887.  not  be  good  (State  v.  Roche,  94  Ind. 

>  People  ▼.  Reeder,  25  N.  Y.  802.  872 ;  Mustard  ▼.  Hopps,  89  Ind.  824); 

s  Greser  v.  People,  86  HI.  App.  416.  and  where  there  is  but  one  condition 

^  Hudson  y.  Winslow,  86  N.  J.  K  in  a  bond,  and  hence  only  one  breach, 

487.  if  several  breaches  be  assigned,  the 

*  State  y.  Daugherty,  82  Ind.  860.  remedy  is  by  motion  to  strike  out 

^  People  y.  McClellan,  187  III  852;  and  not  by  demirrer.    Boden  y.  Dill, 

27  N.  E.  Rep.  181  (1891).    Each  breach  58  Ind.  27a 

assigoed   in    an   action  on  a  bond  ?  Insurance  €^  y.  Bauer,  11  N.  Y. 

being  a  se  pa  rate  paragraph,  an  an-  S.  372. 

swcr  m  bar  of  the  whole  action,  or  '  Insurance  C!a  y.  Baker,  84  W.  Va. 

a  demurrer  to  the  whole  complaint  667;  S.  a,  12  S.  E.  Rep.  834. 

(Colburn  v.  Arnold,  47  Ind.  810;  Ren  •  Foley  y.  Schiedemanlel,  17  N.  Y. 

y.  Olden,  24  Ind.  56),  which  is  not  suf-  a  663. 
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good  defense  by  sareties  upon  the  bond  of  an  agent  to  show 
that  at  the  time  the  sureties  executed  the  bond  the  pledgee 
or  person  to  whom  the  bond  is  payable,  in  order  to  induce 
them  to  sign  the  bond,  withheld  information  in  his  possession 
to  the  effect  that  the  agent  was  then  in  default.^  Under  the 
plea  of  non  est  factum  it  cannot  be  shown  that  the  bond  was 
delivered  to  the  principal  obligor  upon  condition  that  it  was 
not  to  be  in  force  until  another  surety  signed  it,  and  that 
the  bond  was  delivered  without  the  procurement  of  such  ad- 
ditional surety.  Such  a  defense  must  be  specially  pleaded.' 
But  where  a  bond  is  regular  on  its  face,  apparently  executed 
by  all  whose  names  appear  therein,  and  was  actually  delivered 
to  the  principal  without  any  stipulation,  reservation  or  con- 
dition, it  cannot  be  avoided  upon  the  ground  that  it  was 
signed  upon  the  condition  that  it  should  not  be  delivered 
until  he  had  procured  the  signature  of  another.  The  question 
of  the  execution  of  the  bond  may  be  put  in  issue  by  pleading 
non  est  foGtwn  generally;  but  in  order  to  separate  the  law 
from  the  facts,  and  to  show  any  special  ground  why  it  is 
not  the  deed  of  the  defendant,  such  facts  must  be  specially 
pleaded.'  A  defense  to  an  action  on  a  bond  that  the  plaintiff 
had  accepted  certain  notes  in  full  settlement  of  all  claims  is 
not  inconsistent  with  the  plea  of  nan  eat  factum^  and  is  there- 
fore good.^  But  a  defense  that  the  sureties  are  relieved  by 
reason  of  wilful  concealment  by  the  plaintiff  of  certain  facts 
is  inconsistent  with  the  plea  of  non  eat  factum} 

Sec.  385.  Answer  of  sarety  to  suit  on  administration 
bond  claiming  eqnitable  set-off  against  claim  of  distributee. 

Firat  defenae:  This  defendant  says  he  denies  that  at  the  set- 
tlement of  the  accounts  of  A.  P.,  as  administrator  of  the  es- 
tate of  A.  R  C,  deceased,  by  the  probate  court  of  said  county, 

on  the day  of ,  18 — ,  the  said  court  found  the  sum 

of  $ in  his  hands,  and  adjudged  that  the  same  should  be 

by  him  distributed  according  to  law,  as  stated  in  the  petition 

1  Dinsmore  t.  Tidball,  84  O.  a  411 ;  >  Am.  Button  Hole,  eta  Ca  v.  Bur- 
Bank  T.  Owen,  101  Mo.  558 ;  Fire  Ing.  black,  85  W.  Va.  647. 
Ca  V.  Thompeon,  68  Cal  208 ;  Sooy  *  Am.  Button  Hole,  eta  Ca  y.  Bur- 
V.  State,  89  N.  J.  L.  142;  Fraoklin  black,  aupra 

Bank  y.  Stevens,  89  Me.  582;  Wayne  « Accident  In&  Ca  y.  Baker,  84 

y.  Bank,  62  Pa.  St  84&  W.  Va.  667. 

*  Accident  Ins.  Ca  y.  Baker,  supra^ 
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of  the  plaintiff,  but  says  that  on  said day  of ,  18 — , 

the  said  court  made  an  order  of  which  the  following  is  a  copy : 
"A.  P.,  administrator  of  the  estate  of  A.  R.  C,  deceased, 
having  filed  herein  his  third  and  final  account,  duly  verified 
by  his  oath,  and  it  having  been  duly  advertised  and  now  come 
on  for  hearing,  upon  careful  examination  the  same  is  found 
correct  and  balanced ;  said  account  is  now  approved,  confirmed 
and  ordered  to  be  recorded;"  which  said  order  was  duly  en- 
tered on  the  journal  of  said  court,  and  was  not  then,  nor  within 
eight  months  thereafter,  excepted  to  or  appealed  from  by 
plaintiff  or  other  person. 

Second  defense:  For  a  second  defense  defendant  says  that 
N.  C,  now  deceased,  was  a  co-obligor  in  the  bond,  a  copy  of 
which  is  contained  in  the  petition  of  plaintiff,  and  that  said 
A.  P.  was  administrator  on  her  estate,  as  well  as  upon  the 
estate  of  said  A.  R  C,  deceased;  that  the  said  plaintiff  is  a 
son  of  said  A.  B.  G.  and  N.  C. ;  that  said  P.,  ostensibly  as  ad- 
ministrator of  N.  C,  deceased,  paid  to  said  plaintiff,  through 
G.  D.  M.,  Esq.,  his  attorney,  the  sum  of  $ ,  of  moneys  col- 
lected bv  said  M.  in  the  case  of  A.  P.,  administrator  of  the 
estate  of  A.  R  C,  deceased,  against  W.  M.  S.,  lately  pending 

in  the  court  of  common  pleas  of  said county,  which  said 

sum  was  part  of  the  assets  of  the  estate  of  said  A.  ii.  C,  which 
came  into  the  hands  of  said  P.  as  administrator  of  his  estate; 
that  the  said  sum  was  paid  to  said  plaintiff  some  time  in  the 
year  18 — ,  and  he  denies  that  there  is  due  to  the  plaintiff  the 

said  sum  of  $ ,  with  interest,  as  claimed  in  the  petition  of 

plaintiff. 

Note. —  From  Fisher  v.  Cassidj,  49  O.  S.  421.  A  surety  .against  whom  suit 
is  brought  on  an  admioistrator's  bond  may  have  an  equitable  right  of  set-off, 
as  against  tlie  heirs  of  a  co-surety  whose  estate  has  been  settled  and  the 
money  distributed  to  such  heirs,  of  the  amount  which  such  heirs  received 
from  the  estate  of  such  co-surety.  Fisher  v.  Cassidv,  supra;  Gamp  v.  Bost- 
wick,  20  O.  a  837.  See  Case  v.  Cassdy,  72  N.  Y.  183;  McConnell  ▼.  Scott^ 
15  O.  401. 

Sec.  386.  inswer  to  action  on  appeal  bond. — 

Defendants  S.  B.,  M.  E.  M.,  executor  of  the  estate  of  S.  W.  M., 
and  H.  G.  M.,  now  come,  and  for  answer  say  that  they  admit 
the  execution  of  the  bond  in  the  petition  stated,  the  recovery 
of  judgment  by  H.  and  wife  for  costs  in  the  action  named  in 
said  bond,  the  issuing  of  execution  to  collect  the  costs,  and  the 
return  thereof  "  no  money  made ; "  but  they  deny  expressly  that 
the  amount  of  costs  recovered  is  truly  stated  in  the  petition, 
and  deny  that  the  judo^ment  for  costs  in  favor  of  said  plaint- 
iffs H.  and  wife,  in  said  action,  exceeded  the  sum  of  % , 

and  they  deny  each  and  every  other  fact  stated  in  said  peti- 
tion except  such  as  are  hereinafter  expressly  admitted. 
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Sec.  887.    Petitions  in  actions  for  breach  of  promise. 

— A  breach  of  promise  of  marriage  is  regarded  by  some  authority 
as  a  tort/  but,  unlike  other  cases  of  tort,  it  does  not  survive 
the  promisor  unless  there  has  been  some  special  damage.^ 
A  mutual  contract  of  marriage  need  not  be  in  writing  nor 
in  any  particular  form.^  There  are  some  courts  which 
have  held  that  an  oral  contract  of  marriage  not  to  be  per- 
formed in  one  year  is  void,*  but  this  rule  seems  hardly 
applicable  to  such  contracts ;  and,  especially  where  parties 
understand  that  the  promise  is  not  to  be  performed  in 
one  year,  it  is  not  within  the  statute  of  frauds.^  Where 
no  time  is  fixed  for  the  performance  of  the  marriage 
ceremony,  the  law  presumes  that  it  will  be  in  a  reasonable 
time ;  ^  and  there  can  be  no  default  in  such  case  until  an  offer 
is  made  to  fix  a  time  and  place  to  consummate  the  agreement ; 
iior  can  an  action  be  maintained  unless  the  plaintiff  pleads 

1  Glasscock  v.  Shell,  57  Tex.  215.  « Nichols  v.  Weaver,  7  Kan.  878; 

2  Qrubb  V.  Suit,  82  Gratt  208 ;  Shu-  Parris  v.  Strong,  61  Ind.  889 ;  Derby 
ler  V.  Millsap*  71  N.  C.  297;  Wade  ▼.  ▼.  Phelps.  2  N.  H.  515. 
Kalbfleisch,  58  N.  Y.  282:  Latthnore  »LAwreDce  v.  Ck)ok,  56  Ma  187; 
V.  Simons,  12  S.  &  R  188;  Hay  den  Wiggins  v.  Kiezer,  6  Ind.  252. 

V.  Vrepland,  18  Am.  Rejx  12a  •  Carver  v.  Smith,  15  M.  &  W.  189 ; 

3  Kelley  v.  Riley,  106  Mass.  339 ;  Lin-  Adams  v.  Byerly,  123  Ind.  868 ;  Black- 
scott  V.  Mclntire,  15  Me.  201 ;  Homan  burn  y.  Mann,  85  IlL  222;  Cole  T 
V.  Earl,  53  N.  Y.  267 ;  Cole  v.  ITolli-  Holliday,  4  Ma  App.  94 

•lay,  4  Mo.  App.  94.  491 
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and  proves  an  offer,  and  failure  of  the  defendant  to  comply 
therewith.^  It  is  not  consistent  with  public  policy  to  compel 
a  contract  of  marriage  to  be  specifically  performed,'  so  the 
wounded  party  is  confined  to  a  remedy  in  damages.'  Such 
an  action  will  lie  on  a  promise  of  marriage  against  one  who 
was  married  at  the  time  of  making  it,^  and  will  accrue 
at  once  when  there  is  any  conduct  on  the  part  of  the  de- 
fendant amounting  to  a  repudiation,*  although  the  time  set 
for  the  marriage  is  still  in  the  future.'  As  the  law  presumes 
that  all  contracts  are  made  by  persons  competent  to  contract, 
it  is  not  necessary  to  aver  the  age  of  either  party.^  The  same 
rule  is  applicable  to  marriage  contracts  as  to  others  where 
one  of  the  parties  is  of  full  age  and  the  other  an  infant — the 
former  being  bound,  and  the  latter  having  the  right  to  rescind 
it.'  Where  a  defendant  pleads  infancy,  the  plaintiff  may  be 
allowed  to  amend  by  stating  other  promises,  and  a  ratifica- 
tion of  the  first  one,  after  the  defendant  becomes  of  age.' 
Where  the  petition  alleges  that  the  defendant  has  married 
another  person,  or  where  there  is  a  mutual  promise  to  marry 
on  a  certain  day,  it  need  not  contain  an  averment  that  a  de- 
mand or  request  was  made  upon  the  defendant  to  fulfill  his 
promise ;  ^  an  allegation  of  readiness  on  the  part  of  the  plaint- 
iff to  fulfill  the  marriage  promise  is,  however,  material.^^  Alle- 
gations that  a  promise  was  made,  that  it  was  broken,  that  an 
advantageous  matrimonial  connection  was  lost,  that  affections 
have  been  disregarded  and  blighted,  feelings  lacerated,  and 
spirits  wounded,  are  sufficient  to  authorize  a  recovery.^'  Where 

1  Fible  V.  Coplinger,  18  R  Mod.  404 ;  ^  Qlaascock  v.  Shell,  57  Tex.  2t6 ; 

Wagenseller  v.  SimtnonB,  97  Pa.  St  Jones  t.  Layman,  ld8  IncL  569 ;  84 

465.  N.  R  Rep.  86a 

s  Cheney  ▼.  Arnold,  16  N.  Y.  845.  ^Hunt  ▼.  Peake,  5  Cow.  475;  Can- 

s  Wightman  ▼,  Coates,  15  Mass.  1.  non  v.  Alsbury,  1  A.  EL  Marah.  76 ; 

«  Stevenson  ▼.  Pettis,  12  Phila.  468;  Willard  ▼.  Stone,  7  Cow.  22. 

Wild  V.  Harris,  17  C.  R  99 ;  Kelley  ▼.  •  Schreckengast  v.  Ealy,   16  Neh. 

Riley,  106  Mass.  389 ;  a  a,  80  Am.  510. 

Rep.  886 ;  Prescott  v.  Quyler,  82  III  ^^  Hunter  ▼.  Hatfield,  68  Ind.  416 ; 

812L  Graham  v.  Martin,  64  Ind.  567;  Ste- 

» Adams  ▼.  Byerly,  128  Ind.  868;  vens  v.  Pettis,  12  Phila.  468;  Short 

&  a,  24  N.  E.  Rep.  180.  ▼.  Stone,  55  E.  Q  L.  858;  Caines  v. 

«  Burtis  V.  Thompson,  42  N.  Y.  246.  Smith,  16  M.  &  W.  189. 

As  to  other  contracts  see  60  N.  Y.  >i  Graham  ▼.  Martin,  supra, 

448;  82  N.  Y.  486;  29  Mich.  47a  !>  Daggett  y.  Wallace,  75  Tex.  85a 
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ft  promise  of  marriage  has  been  made  to  be  fulfilled  in  the 
fature,  and  a  new  one  is  made  upon  illioit  intercourse  that  if 
pregnancy  results  the  contract  shall  be  performed  at  once,  the 
latter  promise  does  not  supersede  the  original  one.^  It  is  es- 
sential that  the  facts  relied  npon  as  causing  damages  be  fully 
set  forth  in  the  pleading,'  and  damages  for  loss  of  health  can- 
not be  allowed  unless  specially  pleaded.*  Where  false  repre- 
sentations are  relied  upon  by  the  plaintiff,  it  is  necessary  to 
liver  that  the  defendant  knew  the  same  to  be  false.* 

See.  388.  Petition  for  breach  of  promise. — 

The  plaintiff  complains  of  the  defendant  and  says  that  said 
defendant  entered  into  a  contract  with  her,  in  the  month  of 

,  18 — ,  by  which  it  was  agreed  by  and  between  them 

that  they  would  get  married  in  the  month  of following; 

and  she  avers  that  she  made  all  the  necessary  arrangements 
and  preparations  to  consummate  said  contract,  and  was  ready 
and  willing  at  the  time  fixed  aforesaid  to  fulfill  the  same;  but 
she  avers  that  said  defendant  wholly  failed  to  fulfill  his  con- 
tract, to  the  great  distress,  mortification  and  disgrace  of  plaint- 
iff, and  that  plaintiff  still  remains  unmarried;  wherefore  she 
demands  judgment  for dollars. 

NOTK^  See  Gates  ▼.  McKinney,  17  Am.  Rep.  76Sw  PanitiTe  damages  may 
he  aUowed.  Johnson  v.  Jenkins,  24  N.  Y.  252 ;  Thorn  v.  Knapp.  42  N.  Y. 
474;  a  G,  1  Am.  Rep.  561;  Simpson  v.  Black,  27  Wi&  206;  Dryden  v. 
Knowles,  88  Ind.  148. 

See.  389«  Petition  for  not  marrying  in  a  reasonable  time. 

[Formal  j[>arts.'] 

Plaintiff  alleges  that  at  the  request  of  the  defendant,  she 

and  said  defendant  did,  on  the day  of ,  18—,  enter 

into  a  mutual  promise  and  agreement  to  marry  each  other, 
but  that  no  definite  time  was  fixed  for  the  consummation  of 
said  marriage  contract. 

Plaintiff  nas  since  remained  unmarried,  relying  upon  the 
promise  so  made  by  the  defendant,  and  has  always  since  said 

date  been  ready  to" marry  defendant,  and  on  the day  of 

,  18 — ,  requested  said  defendant  to  carry  out  his  contract, 

which  he  has  wholly  failed  to  do,  although  a  reasonable  time 
has  elapsed  since  the  request  was  made  by  plaintiff. 

[Prayer.'] 

NonL—  Plaintiff  is  entitled  to  such  damages  bp  wiU  place  her  in  as  good 
pecmiiary  condition  as  she  would  have  been  had  the  contract  been  fulfilled. 
Cooper  T.  West*  8  W.  I*  B.  430.    Evidence  as  to  preparation  by  procuring 

1  Kurta  ▼.  Prank,  40  Am.  Rep.  278 ;       »  BedeU  t.  Powell,  18  Barb.  18a 
Clark  T.  Pendleton,  20  Conn.  495.  *  Blattmacher  v.  SaU,  7  Abb.  Pr.  40A 

X  Glasscock  v.  Shell,  67  Tex.  215. 
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m 

beddinp:  and  declarations  explanatory  thereof  shows  acceptance  of  promise 
Wetmore  v.  Mell,  1  O.  Sw  26.  Evidence  of  seduction  may  oe  received  on  the 
question  of  damage&  Matthews  ▼.  Cribbett  11  O.  a  830;  Haymond  v. 
Saucer,  84  Ind  8;  Kelley  v.  Riley,  106  Mass.  889.  Giese  v.  Schultz.  53  Wia 
462;  Dafi^gett  v.  Wallace,  75  Tex.  855;  Sherman  ▼.  Rowson,  103  Mass.  899. 
To  enhance  damages  of  plaintiff,  evidence  is  admissible  that  she  announced 
her  engagement  to  her  friends  and  invited  them  to  her  wedding.    47  CaL 

Sec.  390.  Petition  where  defendant  has  married  another. 

The  plaintiff  states  that  on  the  — 


—  <iay  of ,  18 — ,  she 

being  then  unmarried,  at  the  request  of  the  defendant,  prom- 
ised to  marry  him,  and  the  said  defendant  at  the  same 
time  promised  to  marry  her.  That  the  plaintiff,  relying  upon 
said  promise  of  the  defendant,  has  remained  sole  and  un- 
married ;  and  on  the day  of ,  18 — ,  the  said  defend- 
ant postponed  the  time  of  the  marriage  ceremony  until , 

at  which  time  the  said  defendant,  under  some  pretext,  post- 
poned the  performance  of    the    marriage    ceremony  from 

time  to  time,  until  some  time  in  the  month  of ;  and  when 

the  time  came  the  said  defendant  refused  to  marry  the  said 
plaintiff  at  that  time;  and  afterwards,  the  said  defendant, 
not  regarding  his  said  promise  and  undertaking,  but  contriv- 
in^  and  intending  to  deceive  and  injure  the  said  plaintiff  in 
this  behalf,  after  the  making  of  his  said  promise,  to  wit,  at 
the  several  times  aforesaid,  at  the  county  aforesaid,  wrong- 
fully and  in  violation  of  his  said  promise  to  this  plaintiff,  said 

defendant  on  the day  of ,  18 — ,  married  one  M.  B., 

by  which  the  said  plaintiff  has  sustained  damage  to  the  amount 
of dollars,  for  which  she  asks  judgment. 

Sec.  391.  Breach  of  promise  —  The  answer. —  The  defend- 
ant  may  plead  infancy,^  or  that  the  plaintiff  failed  to  carry  out 
some  condition  of  the  promise,'  or  that  the  plaintiff  has  expressly 
released  him;'  and  lewd  and  improper  conduct  on  the  part  of 
the  plaintiff  may  be  shown  under  a  general  denial.^  An  at- 
tempt by  a  defendant  to  prove  unchaste  character  before  the 
breach,  unless  made  with  reasonable  hope  of  establishing  the 
same,  may  be  taken  into  consideration  on  the  question  of 
damages  to  the  plaintiff/    The  fact  that  a  plaintiff  before  the 


1  Rush  ▼.  Wick,  81  O.  a  521 ;  Can- 
non V.  Alsbuiy,  1  A.  K.  Marsh.  56; 
Willard  v.  Cooper,  5  Sneed,  659; 
Hunt  V.  Peake,  15  Am.  Dea  475. 

«Gring  ▼.  Lerch,  112  Pa.  St  244. 

•Shelleiibarger  v.  Blake,  67  Ind. 
76;  Grant  v.  Willy,  101  Mass,  300. 

«Kni(Ier  t.  McCouu.'ll,  m  N.  Y. 


285 ;  Thorn  ▼.  Mack,  43  N.  Y.  484 ; 
Southard  V.  Rexford,  6  Cow.  254 

»DuvaU  V.  Fuhrman,  3  O.  G  G 
305;  White  v.  Thomas,  12  O.  a  812: 
Denslow  v.  Van  Horn,  16  la.  476- 
Haymond  v.  Saucer.  84  Ind.  89 ;  Jones 
y.  Layman,  123  lud.  569:  Powers  v. 
Wheatly.  45  CaL  118;  Fidler  y.  Mc- 
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promise  gave  birth  to  a  child  will  not  bar  the  action  if  the  de- 
fendant had  knowledge  thereof,  but  it  may  be  considered  in 
mitigation  of  damages ;  ^  nor  can  a  defendant  urge  as  a  de- 
fense that  the  plaintiff  had  previously  contracted  to  marry 
another  person ;  *  or  that  he  discovered  that  he  could  not  be 
happy  with  her ;  •  or  after  a  refusal  that  he  renewed  his  offer ;  * 
or  that  he  did  not  make  the  promise  in  good  faith;*  or  that 
he  was  married  at  the  time  of  the  promise,  if  the  plaintiff  was 
ignorant  of  the  fact.*  And  if  his  repudiation  of  the  contract  be 
based  upon  the  fact  of  his  having  a  venereal  disease,  he  will 
nevertheless  be  answerable  in  damages  if  the  same  be  con- 
tracted subsequently  to  his  promise  of  marriage.^  A  man  is 
not  excused  from  fuIfiUin;^  his  marriage  contract,  even  though 
unable  to  comply  with  all  obligations  of  marriage  by  reason 
of  ill  health,  as  he  may  nevertheless  secure  to  his  wife  a  social 
position  and  endow  her  with  a  wife's  interest  in  his  estate.' 
Mitigating  circumstances  may  be  proved  even  though  not 
pleaded ;  ^  and  under  a  general  denial,  evidence  as  to  habits 
of  intoxication  on  the  part  of  the  plaintiff  may  be  shown  by 
way  of  mitigation,  but  not  as  a  defense;^  and  so  with  evi- 
dence as  to  the  ill  health  of  plaintiff."  An  action  will  not  lie 
in  Ohio  for  a  breach  of  promise  of  a  contract  of  marriage 
where  the  parties  are  related  as  first  cousins." 

Sec.  392.  Answer  of  refusal  to  marry. — 

The  defendant  for  his  answer  to  plaintiff's  petition  denies 

Kinley,  21  HI  808;  Thorn  v.  Knapp,  *Kelley  v.  Riley,  106  Maas.  889; 

42  N.  Y.  474;  Beed  v.  Clark,  47  CaL  &  Q,  80  Am.  Rep.  880. 

104;  Leavitt  v.  Cutler,  87  Wi&  40.  7  Allen  v.  Baker,  86  N.  a  91;  8.  O, 

Contra,  Hunter  y.  Hatfield,  68  Ind.  41  Am.  Rep.  444;  Spriggv.  Craig,  61 

416.  Ill  288. 

» Denslow  v.  Van  Horn,  16  la.  478;  »  Hall  v.  Wright»  96  R  Q  I*  746; 

Irving  V.  Greenwood,  1  C.  &  P.  850;  Boast  v.  Firth,  L.  R.  4  Q  P.  a 

Wdodward  v.  Bellamy,  2  Root,  854;  *  Tompkins  ▼.  Wadley,  8  T.  &  O 

Spri;-K  V.  Craig,  51  III  28a  424. 

« Roper  V.  Clay,  18  Mo.  86a  "Buttman  v:  McAuley.  6  Abb.  Pr. 

•Coolidge  V.  Neat,  129  Masa  146;  (N.  &)  29;  a  O,  1  Abb.  Pr.  288.    See 

Sheehan  v.  Barry,  27  Mich.  217.  Palmer  v.  Andrews,  7  Wend.   142; 

<Kurte  V.  Frank,  76  Ind.  594;  a  G,  Willard  ▼.  Stone,  7  Cow.  22;  Espy  ▼. 

40  Am.  Rep.  275;  Holliday  v.  Orif-  Jones.  87  Ala.  879;  Denslow  ▼.  Van 

fitb,  82  Ifi.    409;  Suutbarl   v.    II ^x-  Horn.  16  la.  476. 

ford,  6  Cow.  254;  Kelly  v.  lienfro,  "Walker  v.  Johnson,  88  N.  E.  Rept 

:)  Ala.  82a  2G7  (Ind..  1893). 

»  Prescott  T.  r.c\  ]p.  8.»  III.  n\2.  >•' Reed  v.  Reed,  49  O.  a  654. 
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that  be  has  refused  to  marry  said  plaintiff,  but  on  the  contrary 

avers  and  alleges  that  on  "the day  of ,  18 — ^  and  at 

all  times  since,  he  has  been  and  is  novv  ready  and  willing  to 
marry  said  plaintiff,  etc. 

See.  393.  Answer  of  bad  character  of  plaintiff.--* 

Defendant  says  that  at  the  time  he  made  the  agreement  to 
marry  the  plaintiff  she  was  known  by  her  acquaintances  gen- 
erally to  be  unchaste,  of  all  which  defendant  was  entirely 
ignorant.  That  as  soon  as  he  learned  of  her  character  and 
reputation  he  refused  to  marry  her. 

NOTB —  Under  an  answer  denying  the  promise  the  defendant  may  show 
in  mitigation  of  damages  that  plaintiff  was  delivered  of  a  bastard  child. 
White  ▼.  Thomas,  12  O.  a  8ia 

Sec.  394.  Answer  claiming  misconduct  of  plaintiflT. — 

Defendant  says  that  since  the  date  of  the  promise  of  mar- 
riage set  forth  in  plaintiff's  petition,  the  plamtiff  did  on  the 

day  of ,  18 — ,  have  sexual  intercourse  with  one  A.  B. 

That  when  defendant  learned  of  the  fact  he  refused  to  marry 
plaintiff. 

Sec.  395.  Answer  setting  np  conditions  imposed  by  plaint- 

ilf  not  a  part  of  original  promise. — 

Defendant  for  answer  to  the  petition  says  that  he  does  not 
deny,  but  admits  that  he  did  promise  to  marry  the  plaintiff 

about  the  month  of ,18—;  that  he  did  not  refuse  to 

marry  the  plaintiff,  but  was  ready  and  willing  and  before  said 
action  was  commenced  offered  to  fulfill  said  promise  and 
tendered  the  performance  thereof,  but  the  plaintiff  unreason- 
ably refused  to  fulfill  said  promise  on  her  part;  that  the 
plaintiff  refused  to  fulfill  and  consummate  said  promise  on  her 
part  except  on  terms  and  conditions  which  were  unreasonable 
and  no  part  of  the  original  agreement,  and  which  could  not 
fairly  be  required  of  or  complied  with  by  the  defendant;  that 
.the  defendant  provided  a  suitable  house  and  place  of  residence 
and  the  plaintiff  refused  to  go  there  to  reside  [or  other  condir 
lions']^  and  that  the  plaintiff  was  otherwise  unreasonable  in 
the  interposition  of  claims  and  demands  which  were  not  a 
part  of  the  original  promise,  and  required  that  the  defendant 
should  comply  with  them  as  conditions  of  her  fulfillment  of 
her  promise  or  agreement ;  and  so  the  defendant  says  that  he 
was  always  ready  and  willing  to  fulfill  the  promise  made  by 
him  but  the  plaintiff  was  unwilling  to  fulfill  the  promise  made 
by  her. 

Note. —  From  Hook  ▼.  George,  106  Maa&  824  This  answer  really  amounts 
lo  a  denial  and  does  not  shift  the  burden  of  proof. 


CHAPTER  25. 


BUILDING  AND  LOAN  ASSOCIATIONa 


Sec.  896b  Actions  to  foreclose  building 
association  mortgages  — 
Pleading. 


Sec.  897.  Petition  to  foreclose  build- 
ing association  mortgaga 


Sec.  396.  Aetions  to  forclose  bnilding  association  mort- 
gages—  Pleading. —  It  is  necessary,  in  actions  by  or  against 
building  associations,  to  allege  their  corporate  character  as  in 
the  case  of  other  corporations.  Kothing  further  than  a  state- 
ment of  the  corporate  name  need  be  alleged.  A  contract  is 
not  void  because  the  corporation  with  which  it  is  made  is  mis* 
named ;  and  where  a  corporation  sues  by  a  wrong  name  the 
pleading  may  be  amended.^  So  where  a  bond  has  been  exe- 
cuted to  a  corporation  by  a  name  varying  from  its  true  one, 
the  corporation  may  nevertheless  sue  by  its  corporate  name.' 
Where,  in  foreclosing  a  building  and  loan  association  mort- 
gage, a  judgment  is  desired  for  money  paid  by  it  for  taxes,  the 
fact  of  payment  of  the  taxes  by  the  association  should  be  fully 
set  forth,  and  judgment  prayed  therefor,  although  if  judgment 
be  rendered  without  such  averment  it  will  not  be  prejudicial 
error.'  In  an  action  to  foreclose  a  mortgage  to  a  building  as- 
sociation to  secure  a  bond,  an  averment  that  "  said  sum  of 

dollars  with  interest  thereon  remains  unpaid  "  is  a  sufficient 
allegation  to  obtain  a  judgment ;  ^  and  where  there  is  a  pro- 
vision in  a  mortgage  to  the  effect  that  if  default  be  made  in 
the  monthly  payments  for  a  space  of  six  months  after  they 
become  due,  a  petition  to  foreclose,  which  does  not  allege  or 
show  that  there  has  been  default  in  any  one  monthly  pay- 
ment for  that  period,  is  fatally  defective.*  If  a  bond  and 
mortgage  specifies  a  certain  rate  of  interest,  together  with  a 


iHoboken  Building  Ass'n  v.  Martin, 
2  Beas.  (N.  J.)  427. 

s  MoMinn  ▼.  Reneau»  2  Swan,  94. 

'Bates  ▼.  People's,  etc.  Ass'n.  42 
O.  S.  65(i 


«Swift  v.  a  &  L.  Ass'n,  82  P&  St 
142. 

ft  building  ABs'n  ▼.  Piatt  6  Daer, 
675. 
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monthly  instalment  on  each  share,  recovery  may  bo  had  for 
the  amount  in  arrears  without  deductions  for  a  monthly  in- 
stalment.^ In  computing^  or  determining  the  amount  due  on 
a  building  association  mortgage,  interest  will  not  be  allowed 
on  dues,  as  members  are  entitled  to  dividends  and  not  inter- 
est;' and  after  breach  of  a  condition  in  the  mortgage  the  de- 
cree to  foreclose  should  be  limited  to  the  amount  of  dues,  in- 
terest and  fines  then  due  and  unpaid.'  It  is  held  that  the  rule 
lor  ascertaining  the  proper  amount  to  be  recovered  in  an  action 
to  foreclose  a  building  association  mortgage  is  to  ascertain  by 
proof  the  probable  duration  of  the  association,  then  to  esti- 
mate the  aggregate  amount  of  the  bi-weekly  instalments 
payable  during  that  time,  and  from  that  sum  rebate  the  just 
amount  for  interest,  and  add  thereto  the  arrearages  due,  after 
allowing  for  payments  made  to  the  association;  the  sum  thus 
ascertained  would  be  the  amount  to  which  plaintiff  would  be 
entitled  to  recover,  with  interest  until  paid.* 

See.  397.  Petition  to  foreclose  a  bnilding  association 
mortgage. — 

1.  Plaintiff  says  it  is  a  corporation  duly  incorporated  under  ^ 

the   laws  of  Ohio,  and  doino^  business  in  the  city  of  , 

county  of and  state  of  Ohio. 

That  defendant  C.  G.,  on  or  about  the  day  of , 

18 — ,  borrowed  from  this  plaintiff  the  sum  of  $ ^  and  exr- 

cuted  his  bond  therefor  to  this  plaintiff,  a  copy  of  which 
bond  is  as  follows:  [set  forth  a  copy,  or  aay:  the  conditions  of 
which  horul  were  in  suhstance^  etc] 

That  said  defendant  C.  G.,  from  and  after  the  execution 
and  delivery  of  the  aforesaid  bond,  paid  the  monthly  dues,  in- 
terest and  premiums  as  therein  specified  until  and  including 

the  month  of ,  18 — ,  and  that  since  said  month  of 

said  defendant  has  wholly  failed  to  comply  with  the  provis- 
ions and  conditions  in  said  bond  contained.  Bv  virtue  of  the 
constitution  and  bv-laws  of  the  said  association  said  defendant 

ft> 

0.  G.,  on  his  aforesaid  default  in  the  payment  of  said  monthly 
dues,  interest  and  premiums,  has  been  fined  in  the  sum  of 

cents  for  eacli  share  so  borroweil,  for  every  month  in 

which  he  was  and  is  in  default;  and  that  there  is  due  and  un- 
paid from  this  defendant  C.  G.  to  this  plaintiff,  on  the  above- 

1  Peop1e*8  Building  &  Loan  Aas'n  v.  O.  S.  186 ;  Risk  v.  D.  E  &  L.  a  Astt*n. 

Fiiit^y,  47  N.  J.  Eq.  410.  ,  '6\  O.  S.  517. 

^  A llemania,  eio.  Building  A^s'n  v.        "♦McCjiIihu  v.  Culunii)ijtn  nuiUiiii ; 

Mueller,  8  W.  L  B.  97.  Assn,  4U  M-l.  200.    Sc-e  aO  Md.  38a 

>  liugei'fiihij   V.   3il.   &  L.  Asd'u.  20 
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recited  bond,  the  sum  of  $ ,  with  interest  thereon  at 


from ,  and  a  total  monthly  premium  of  $ ,  together 

with cents  tine  for  each  of  said shares  per  month, 

for  every  month  default  is  made  in  said  payments  from  said 
day  of ,  18 — . 

2.  [  iTs^ual  averments.']  That  to  secure  the  payment  of  the 
bond  aforesaid  in  all  its  terms,  conditions  and  covenants,  the 
said  C.  6.  and  M.  G.,  his  wife,  and  who  released  her  right  of 
dower  in  the  premises  hereinafter  described,  executed  and  de- 
livered unto  this  plaintiflF  their  certain  mortgage  deed,  bearing 

date ,  18 — ,  and  therebv  conveyed  to  the  plaintiff  in  fee 

simple  the  following  described  property,  situate,  etc.  [descrip' 
tion  of  property,'] 

Said  mortgage  deed  was  delivered  to  the  recorder  of 

county,  Ohio,  for  record,  according  to  law,  on  the day 

of  ,  18 — ,  at  o'clock  —  M.,  and  was  duly  recorded 

in  Mortgage  Record,  vol. . 

Said  mortgage  deed  had  a  condition  therein  written  that  if 
[here  state  the  substance  of  the  conditions  as  in  other  foredos- 
ures^  or  give  a  copy]. 

That  the  said  C.  G.  has  wholly  failed  to  pay  the  dues,  in- 
terest, premium  and  fines  upon  said  loan  of  dollars,  ac- 
cording to  the  conditions  contained  in  sard  mortgage  deed, 
hereinbefore  set  forth,  since  the  month  of  — ^,  by  reason 
whereof  this  mortgage  deed  has  become  absolute. 

There  is  due  plaintiff  from  defendant  the  sum  of  $ , 

with  interest  monthly  on  % thereof,  at  per  cent. 

from ,  and  a  total  monthly  premium  of  $ ,  together 

with cents  fine  on  each  of  said  shares  per  month, 

for  every  month  default  is  made  in  said  payments  from  said 
day  of ,  18 — . 

Plaintiff  therefore  prays  that  in  default  of  payment  of  the 
amount  now  payable,  or  that  may  become  payable  before 
judgment  herein,  said  mortgage  may  be  foreclosed,  that  said 
premises  be  sold  as  upon  execution  to  satisfy  this  plaintiff's 
mortgage  indebtedness  from  said  defendant,  and  that  out  of 
the  proceeds  arising  from  such  sale  plaintiff's  claim  be  paid, 
and  for  other  proper  relief. 

Note. — 88  O.  L.,  p.  469.  A  person  who  has  deposited  even  a  smaU 
amount  of  money  with  an  association,  when  sued  for  money  loaned  him  is 
estopped  from  denying  that  he  is  the  depositor.  Bates  ▼.  People's  Ass'n, 
4-3  a  a  65a 


CHAPTER  26. 


OOMMON  CARRIERa 


Sea  898.  Common  oarrier  defined. 
899.  Liability  of  carrier— Con- 
sidered generally. 

400.  The  bill  of  lading. 

401.  Delivery  by  carrier. 
40^  Limiting  liability. 
408L  Connecting  carriers. 

404  Actions  against  carriers 
relative  to  carriage  of 
goods  —  The  petition. 

405.  Petition  for  loss  of  goods. 

400.  Petition  for  failure  to  safely 
carry  goods. 

407.  Petition  for  failure  to  de- 
liver within  time  agreed^ 

408b  Petition  for  failure  to  de- 
liver within  a  reasonable 
time. 

409.  Petition    for    recovery  of 

overcharga 

410.  Petition  for  damages   for 

loss  of  baggage. 

411.  Petition  where   notice   to 

keep  dry  is  disregarded. 

412.  Petition    for   damages  for 

negligent  breakaga 
418L  Petition  for  wrongfully  de- 
livering   goods    shipped 


Sea  414  Petition  for  failure  to  re- 
ceive and  carry  goods. 

41S.  Petition  against  railroad 
company  for  recovery  of 
illegal  freight  charges. 

416b  Actions  against  carriers 
with  respect  to  carriage 
of  passengers  —  The  peti- 
tion. 

417.  Petition  for  failure  to  re- 

ceive and  carry  passen- 
ger. 

418.  Petition    against    railroad 

company   for    wrongful 
ejection  of  passenger. 

419.  Petition  for  carrying  pas- 

senger past  station. 

420.  Defenses  to  actions  against 

common  carrier. 

4SL  Answer  that  goods  were 
lost  by  land  -  slide  — 
Flood  —  Act  of  God. 

422.  Answer  that  liability  was 
limited  by  special  con- 
tract 

428.  Answer  that  property  was 
stolen  without  defend- 
ant's fault 

424  Answer  that  goods  were 
improperly  packed. 


See.  398.  Common  carrier  defined. —  A  common  oarrier  is 
defined  as  one  that  andertakes  for  reward  to  carry,  or  caase 
to  be  carried,  goods  for  all  persons  indifferently,  from  one 
place  to  another.^  An  express  company,  although  not  the 
owner  of  the  means  of  conveyance,  is  a  common  carrier.'    A 

1 U.  S.  Express  Ga  ▼.  Backman,  28  >  Id.    An  express  company  is  de- 

O.  S.  144 ;  Story  on  Bailments,  sec.  fined  hy  recent  statute :  "  That  any 

443 :  2  Redf.  on  Railways,  8,  4.  person  or  persons,  joint-stock  associ- 
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stage-coaoh  engaged  in  oarrying  parcels  not  belonging  to  its 
passengers,^  and  a  ferryman  occupying  a  position  on  a  line 
of  public  travel,  holding  himself  out  for  general  employment, 
are  also  common  carriers ;  *  but  a  person  occasionally  oarrying 
goods  for  hire,  not  holding  himself  out  as  such,  will  not  be  re- 
garded as  a  common  carrier,  and  is  therefore  bound  only  to 
ordinary  care  as  a  bailee.' 

8ec«  399.  Liability  of  earrier  —  Considered  generally.— 
The  liability  of  a  carrier  attaches  immediately  upon  receipt 
of  goods  by  it,  and  it  is  therefore  liable  for  their  loss  while  in 
its  warehouse  awaiting  transportation.^  The  common-law 
rale  that  the  liability  of  the  carrier  continues  not  only  until 
the  goods  have  reached  the  place  of  destination,  but  until  the 
person  to  whom  they  are  consigned  has  had  notice  and  a 
reasonable  time  to  take  charge  of  the  same,  prevails  in  Ohio 
and  elsewhere.*  But  if  the  consignee  fails  to  call  for  them 
within  a  reasonable  time  after  notice,  the  liability  of  the  car- 
rier is  changed  to  that  of  warehouseman.*  In  obedience  to 
the  inflexible  maxim  of  lex  loci  oontractua^  as  applicable  to  the 
carriage  of  goods,  the  law  of  the  place  where  the  same  are  to 
be  delivered  governs  the  liability  of  the  carrier.^    A  common 

ation  or  corporation,  engaged  in  the  Treatise,  871 ;  Railroad  Ga  ▼.  MoMil- 

buflinees  of  conveying  to,  from  or  Ian,  16  Mich.  79 ;  Buckley  t.  Bailroad 

through  this  state,  or  any  part  there-  Ckx,  18  Mich.  121 ;  Feige  ▼.  Railroad 

of,  money,   packages,   gold,   silver,  Ckx,  62  Mich.  1;  Moses  v.  Railroad 

plate  or  other  articles,  by  express,  Ckx,  82  N.  EL  523;  16  Kan.  888;  Mills 

not  indading  the  ordinary  lines  for  v.  Railroad  Ckx,  46  N.  Y.  622 ;  Hedges 

transportation  of  merchandise  and  v.  Railroad  Ckx,  49  N.  Y.  228 ;  Sher- 

propertj    in    tills    state,    shall    be  man  v.  Railroad  Ca,  64  N.  Y.  254; 

deemed  an  express   company."    91  Redlield  on  Carriers,  sec.  108 ;  79  Ala 

O.  Lu287.  895;  88  Vt  402. 

iDwight  V.  Brewster,  1  Pick.  50*        *  Railroad   Ca    v.  Hatch,    supra; 

Contra,  Sheldon  v.  Robinson,  7  N.  H  Fenner  v.  Railroad  Ckx,  44  N.  Y.  505 ; 

157.  Hirsch  v.  Steamboat  Quaker  City, 

'Wilson  V.  Hamilton,  4  O.  a  722.  supra. 

»  Sams  V.  Stewart,  20  O.  89.  ^  Curtiss  v.  Railroad  CJa,  74  N.  Y. 

^Railroad  Ca  v.  Barrett>  86  O.  a  116;  Dyke  v.  Railroad  Co.,  45  N.  Y. 

i4a  118;  S.  a,  6  Am.  Repi  48;  Jacobeon 

iRailroad  Ca  v.  Hatch.  6  O.  C.  C.  v.  Adams  Exp.  Ca,  1  O.  a  G  881 

edO  (Hancock  Co.,  1892) ;  Gaines  v.  (Pickaway   Ckx,  ISa^).  affirmed   by 

Union  Transfer  Ca,  28  O.  a  445;  supreme  court;  Gault  v.  Adams  Ex pk 

Hirsch  v.  Steamboat  Quaker  City,  2  Ca,  48  Am.  Repi  744 
Disn.  144;  4  W.  L.  M.  99;  Swan's 
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carrier  is  not  only  responsible  for  negligence,  but  is  an  insinvr 
against  loss  not  occasioned  by  the  act  of  God,  the  public 
enemy,  or  the  fault  of  the  party  suffering  loss.^  But  the  un- 
dertaking of  a  carrier  as  an  insurer  cannot  be  extended  to 
merchandise  carried  by  a  traveling  salesman  in  order  to  facil- 
itate his  business.'  Nor  is  a  common  carrier  an  insurer  as  to 
time,  being  bound  only  to  transport  goods  within  a  reason- 
able time,  and  if  delay  is  caused  by  unavoidable  accident  the 
loss  ensuing  is  not  chargeable  to  it.'  In  such  oases  a  carrier  is 
bound  to  use  gopd  judgment  and  due  diligence.  If  the  prop- 
erty is  of  a  perishable  nature  and  the  loss  occurs  by  reason 
thereof,  it  cannot  be  held  responsible,  and  if  it  becomes  im- 
possible to  reach  its  destination  before  it  becomes  a  total  loss, 
the  carrier  may  sell  the  same  for  the  best  price  obtainable.* 
If,  however,  a  carrier  has  knowledge  that  an  article  is  intended 
for  a  certain  market,  and  unreasonably  delays  the  transporta- 
tion thereof,  during  which  delay  the  market  value  depreciates, 
it  will  be  liable  for  damages  caused  thereby.*  A  carrier  may 
refuse  to  transport  goods  which  are  improperly  packed,  and 
if  injury  occurs  by  reason  thereof  the  owner  cannot  recover, 
although  he  may  for  injuries  occurring  independently  of  de- 
fective packing;*  and  in  the  absence  of  knowledge  on  the 
part  of  the  carrier  of  such  improper  packing,  it  will  not  be 
liable  for  breakage  if  it  handles  the  goods  in  the  usual  man- 
ner.^ A  carrier  by  water  is  responsible  in  the  same  manner 
as  are  carriers  by  land,*  except  that  they  cannot  be  held  liable 
for  loss  of  goods  which  become  wortliless  on  account  of  delay 
caused  by  a  low  stage  of  water.*    If  a  carrier  undertakes  to 

iBohannan  ▼.  Hammond,  4S  CaL  *Schriver  ▼.  Railway  Ca,  24  Minn. 

227.  60a 

sPenn.  Ca  v.  Miller,  85  O.  a  641;  ^Rixford  ▼.  Smith,  62  N.  R  355: 

Richards  v.  Westcott,  2  Bosw.  589.  Roes    v.   Railroad  Ckx,  49  Vt  864 ; 

*  American  Exp.  Ca  v.  Smith,  88  Bohannan  v.  EUimmond,  42  Gal  227 ; 
O.  a  511 ;  Waring  ▼.  Railroad  Ca,  8  MUtimore  v.  Railroad  Co,  87  Wis. 
W.  Lk  B.  89a  190;  American  Exp.  Ca  t.  Perkius, 

4  American  Exp^  Co.  v.  Smith.  83    42  111.  45a 
(X  a  511.  8  Steamer   Niagara   ▼•  Cordee,  21 

•  Devereux  ▼.  Buckley,  31  O.  a  16;    How.  (U.  a)  7. 

Texas  Paa  Ry.  Co.  v.  Nicholson,  61       »Starbick  v.  Railroad  Co,  1  W  1. 
Tex.  491;  Penn.  Ca  v.  Clark,  2  Ind.    R  110. 
App.  146;  Cincinnati,  etc.  Railroad 
Ca  V.  Case,  122  Ind.  310. 
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transport  goods  to  their  destination  without  change  of  cars 
and  fails  so  to  do,  it  cannot  avail  itself  of  any  restriction  upon 
its  common-law  liability  contained  in  the  contract  in  the  event 
of  loss.^  A  carrier  is  responsible  for  all  losses  arising  from 
its  neglect  of  any  duties  incident  to  its  employment.' 

Sec.  400.  The  bill  of  lading.—  The  bill  of  lading  is  the 
contract  between  shipper  and  carrier  and  is  a  symbol  of  the 
property  therein  described;  the  ownership  may  be  transferred 
by  means  of  such  bill,  delivery  of  which  is  equivalent  to 
delivery  of  the  property;  and  where  the  right  to  control  the 
same  is  reserved  by  the  shipper  the  carrier  is  his  agent.'  If 
the  suit  be  upon  contract  it  must  be  based  upon  the  bill  of 
lading.'  If  a  parol  contract  be  made  before  the  bill  of  lad- 
ing is  issued  the  shipper  may  prove  the  purol  contract  under 
which  the  goods  were  received  and  shipped.*  A  carrier 
is  liable  for  goods  lost  by  reason  of  its  negligence,  even  though 
the  bill  of  lading  provides  that  it  shall  not  be  liable  beyond 
an  amount  named  therein,  when  it  is  understood  by  the 
parties  that  the  amount  is  less  than  the  actual  value  of  the 
goods.'  It  is  not  essential  that  a  bill  of  lading  be  signed  by 
the  consignor,  as  it  is  binding  if  accepted  and  acquiesced  in  by 
him.^  The  right  of  stoppage  in  transitu  may  be  defeated  by  a 
bona  fide  sale  to  a  third  person  made  by  a  transfer  of  the  bill 
of  lading.'  It  is  made  the  duty  of  railroad  companies  by 
statute  to  count  or  check  packages  comprising  each  lot  or  car- 
load of  goods  or  merchandise  presented  for  shipment,  and  to 
furnish  the  shipper  a  bill  of  lading  specifying  the  number  of 
packages  shipped  in  each  car,  which  shall  bind  the  company 
to  deliver  the  same  number  of  packages  at  the  place  of  desti- 
nation named  in  the  bill  of  lading.  Upon  refusal  to  give  such 
hill  of  lading  the  company  becomes  liable  to  a  penalty  of  fifty 

» Stewart  v.  M.  D.  T.  Ca,  47  la.  229;  »  Guillaume  ▼.  Transportation  Co., 

Robinson  v.  M.  D.  T.  Ca.  45  la.  470.  100  N.  Y.  491;  Gennania  Fire  Ins. 

^  Welsh  V.  Railway  Co.,  10  O.  8.  65 ;  Ca  v.  Railroad  Ca,  72  N.  Y.  90 ;  &  a. 

Davidson  v.  Graham,  2  O.  &  189.  28  An).  R^p.  118. 

s  Emery  y.  Bank,  25  O.  a  860.  •  U.  8.  Express  Ca  ▼.  Hachman,  28 

4  Hall  ▼.  PeniL  Co.,  90  Ind.  459;  O.  &  144. 

Pemberton  Ca  ▼.  Railroad  Co.,  104  ?  Railroad  Ca  ▼.  Pontius,  19  O.  a 

>fas&  144;  Railroad  Ca  v.  Bennett,  221. 

^w  Ind.  457;  Bartlett  v.  Railroad  Co.,  ^  Rosenthal  v.  Dessau,  11  Hud,  49. 
\y\  Nvl.  281. 
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dollars,  which  may  bo  recovered  in  a  civil  action  against  the 
company.* 

See.  401.  Delivery  by  carrier. —  A  carrier  is  liable  if  it 
delivers  goods  intrasted  to  its  care  to  the  wrong  person;'  and 
where  it  fails  to  deliver  goods  upon  demand,  the  burden  of 
proof  is  on  it  to  account  for  the  property  and  to  excuse  its 
omission  to  so  deliver.'  If  it  refuses  to  deliver  goods  for  rea- 
sons other  than  non-payment  of  freight,  an  action  will  lie 
against  it  without  previous  demand  or  payment  of  freight.^ 

See.  403.  Limiting  liability. —  It  is  well-settled  law  that  a 
carrier  cannot  make  a  contract  exempting  itself  from  liability 
for  its  own  negligence  or  default  or  that  of  its  agents,  and 
that  such  a  contract  cannot  be  urged  by  it  as  a  defense ;  nor  can 
such  limitation  be  made  by  general  notice,  known  or  unknown, 
to  the  party  engaging  the  service  of  the  carrier ;  *  nor  can  it 
limit  its  liability  for  injuries  resulting  from  defective  and  un* 
safe  cars.*  Yet  a  common  carrier  may  limit  its  liability  in  vari- 
ous ways  for  losses  which  may  happen  to  goods  without  its  fault 
or  negligence  by  special  contract  fairly  made  by  the  parties.' 
Such  an  agreement  relieves  the  carrier  only  from  the  common- 
law  liabilities  where  it  is  free  from  fault,  and  the  burden  is 
upon  it  to  prove  that  the  loss  was  occasioned  without  its 
fault." 

That  a  carrier  may  limit  its  common-law  liability  by  a  no- 
tice or  printed  receipt,  other  than  a  bill  of  lading,  the  same 
must  be  assented  to  by  the  shipper,  and  the  mere  receipt  of 
such  a  paper  by  the  agent  of  the  shipper  without  objection 
will  not  show  such  an  assent*    This  rule,  however,  is  not  ap- 

1 91  O.  K  207.  •  Welsh  ▼.  Railroad  Co.,  10  a  a  6^ 

s  McCuUooh  ▼.  McDonald,  91  Ind.  ^  Gaines  ▼•  Transportation  Co.,  9S 

240;  Adams  v.  Blankenstein,  2  CaL  O.  a  418,  48a    See,  also,  Evansville 

4ia  R  R.  Ca  v.  Young,  28  Ind.  510;  In- 

>Gk>ldep  V.  Romer,  20  Hun,  48a  dianapolis  R  R  Ca  v.  AUen,  81  Ind. 

«  Wiggin  V.  RaUroad  Co.,  120  Mass.  894 ;  Mich.  etc.  R  R  Co.  v.  Heaton, 

SOL  87  Ind.  448 ;  Morrison  v.  Phillips,  etc. 

•  Davidson  v.  Graham,  2  O.  a  181;  Ca,  44  Wis.  40S. 

Ghraham  y.  Davis,  4  O.  a  862 ;  Gaines  ^  Union  Express  Ca  v.  Graham,  26 

V.  Transportation  Ca,  28  O.  a  418,  O.  a  595;  U.  a  Express  Co.  v.  Back- 

488;  Railroad  Co.  v.  Pontius,  19  O.  a  man,  28  O.  a  144;  Gaines  ▼.  Trans* 

286;  Welsh  ▼.  Railroad  Ca,  10  O.  a  portation  Ca.  28  O.  a  48a 

65 ;  Liverpool,  etc.  v.  Insurance  Co.,  *  Mack  v.  Great  Western  Despatch, 

129  U.  a  897 ;  Railroad  Ca  v.  Cur-  8  O.  C.  C.  36  (Ham.  Co.,  1888^ 
ran,  19  O.  S.  1. 
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plied  to  a  bill  of  lading,  as  it  has  been  expressly  held  that  a 
1)111  signed  by  the  carrier's  agents,  accepted  and  acquiesced  in 
by  the  consignor,  is  binding  upon  the  latter,  though  not  signed 
by  him;^  nor  will  such  assent  be  presumed  from  facts  not 
clearly  showing  acquiescence  in  the  conditions  of  the  contract, 
as  the  presumption  is  that  he  intended  to  insist  upon  his  com- 
mon-law rights.'  In  order  to  hold  snch  consignor  the  carrier 
must  specially  plead  and  prove  that  the  bill  of  lading  has 
been  assented  to  by  the  shipper.'  A  bill  of  lading  signed  by 
the  agent  of  a  carrier,  and  delivered  to  the  assignor  contem- 
poraneously with  the  receipt  of  goods  for  shipment,  acquiesced 
in  by  him,  becomes  part  of  the  contract  of  shipment  and  can- 
not be  contradicted  by  paroL*  A  limitation  of  the  liability 
of  a  carrier  for  loss  of  baggage  on  a  ticket  is  not  binding  un- 
less the  passenger  with  full  knowledge  agrees  to  it.'  A  car- 
rier is  liable  for  the  value  of  goods  lost  by  its  negligence,  even 
though  the  contract  of  shipment  specially  provides  that  it  shall 
not  be  liable  beyond  a  certain  amount,  as  such  an  agreement 
can  only  cover  a  loss  from  a  cause  other  than  negligence  of 
the  carrier.'  Where  a  loss  occurs  from  fire  it  is  incumbent 
upon  the  carrier  to  show  its  origin,  and  it  must  bring  itself 
clearly  within  an  exception  as  to  an  unavoidable  accident 
provided  for  in  the  contract  of  shipment.^  It  is  customary 
and  perfectly  competent  for  a  shipper  and  carrier  to  enter 
into  a  contract  stipulating  what  the  damages  shall  be  in  case 
goods  are  lost  by  reason  of  negligence  of  the  carrier.'  A  con- 

1  Bailroad  Ga  v.  Pontius,  19  O.  &  O.  a  182;  Graham  ▼.  Davis,  4  O.  a 

221 ;  Robinson  t.  M.  D.  T.  Ox,  46  la.  862;  Welsh  v.  Railroad  Ca,  10  O.  a 

470.  66;  Railroad  Ca  ▼.  Curran,  19  O. a  1 ; 

s  RaUroad  Ckx  v.  Barrett,  86  a  a  Union  Express  Ckx  ▼.  Graham,  26 

44a  O.  a  696 ;  RaUroad  Ckx  v.  Lockwood, 

<  Gaines  ▼.  Transportation  Ckx,  28  17  Wall  867. 

O.  a  418;  Railroad  Ckx  ▼.  Blackmore^  ^  Insurance  Ckx  t.  Railroad  Ca,  1 

10.  aa42(Ham.Ckx,  1886).    See  89  Disn.  48a 

Miss.  882;  42  Mo.  94;  42  III  98;  61  SBallou  ▼.  Earle,  27  W.  K  R  88 

UL  186.  (R  I,  1891);  Express  Ckx  ▼.  Sands,  66 

4  Railway  Ckx  v.  La  Tourette,  2  O.  Pa.  St  140;  Oppenheimer  t.  Express 

C.  a  279.  Ckx,  69  BL  62 ;   Kallman  v.  Express 

ft  Railroad  Ckx  V.  Campbell,  86  0.  a  Ca,    8  Ejin.   206;    Boehme   t.  Ex- 

647,  648,  and  cases  cited.  press  Ca,  26  Md.  828;  Snider  ▼.  Ex- 

*n.  a  Exprej«  Co.  v.  Back  man,  28  press  Ca,  68  Ma  876;  Bowman  ▼• 

( >.  S.  144 ;   Davidson  v.  Graham,  2  Exi)re88  Ca,  21  Wi&  164 
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tract  that  a  carrier  shall  not  be  liable  for  breakage  operates 
only  to  relieve  it  from  its  liability  as  an  insurer,  and  will  not 
affect  its  responsibility  for  losses  occurring  by  reason  of  its 
failure  to  use  ordinary  care.' 

Sec.  403.  Connecting  carriers. —  In  order  that  a  carrier 
shall  become  responsible  for  loss  occurring  beyond  the  line  of 
its  own  route,  there  must  be  a  special  contract  to  that  effect.' 
But  where  several  carriers  connect  and  form  a  continuous  line, 
and  contract  to  carry  goods  throughout  the  connecting  lines 
for  an  agreed  price,  they  become  jointly  and  severally  liable 
for  loss  occurring  on  any  part  of  the  whole  line;  and  in  actions 
against  such  connecting  carriers  no  particular  word  is  neces- 
sary to  describe  the  relations  existing  between  them.'  And 
where  goods  are  received,  destined  for  a  place  beyond  the 
route  of  a  carrier,  it  is  the  duty  of  such  carrier,  in  the  absence 
of  contrary  instructions  or  usage,  to  forward  the  same  by  the 
usual  conveyance  towards  their  destination.*  A  carrier  may 
make  a  valid  contract  for  the  carriage  of  goods  beyond  the 
limits  of  its  own  road,  and  become  liable  for  the  acts  and 
negligence  of  other  carriers.'  A  carrier  who  undertakes  to 
transport  goods  over  the  route  of  another  road  must  trans- 
mit, with  their  delivery  to  the  next  carrier,  all  instructions 
received  from  the  consignor,  and  will  be  liable  for  loss  by  rea- 
son of  its  failure  so  to  do.'  Where*  goods  are  shipped  over 
the  lines  of  several  connecting  carriers,  an  intermediate  carrier 
is  liable  as  a  common  carrier  for  the  loss  of  goods  after  de- 
livery to  the  next  carrier;^  but  a  contract  that  a  carrier  will 
not  be  liable  for  loss  occasioned  by  negligenoe  of  a  connecting 
carrier  cannot  lawfully  be  made,  as  it  is  against  public  policy." 
A  carrier  having  baggage  for  which  it  collects  fare  for  a  con- 
tinuous trip  over  connecting  lines  undertakes  to  transport 

»Ma  VaUey  R.  R.  Ck>.  v.  Caldwell,  248;    19  Wend.  584;   98  Vt  188;   5 

8  Kan.  244.  Cush.  69;    Ort  v.  Railway  Ca,  86 

>PltliBburgh  R.  R  Ckx  V.  Morton,  Minn.  896;  Railway  Ca  y.  Pontius. 

61  Ind.   589;   Snow  v.  Railway  Ckx,  19  O.  a  221. 

109  Ind.  422.  •  Railroad  Ca  v.  Washburn*  22  O.  a 

sWyman  v.  Railway  Co.,  4  Mo.  824. 

App.  85.    They  need  not  be  desig-  "^  Railway  Ca  v.  Lockwood,  28  O.  a 

nated  *'  partners."    Id.  85a 

«  Brown  v.  Mott,  22  O.  S.  149.  *  Railroad  Ca  v.  Pontiua,  19  a  a 

*Fatinan  ▼.  Railroad  Co.,  2  Disn.  221. 
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the  same  safely  to  the  end  of  the  route.^  If  baggage  be  lost 
or  destroyed  after  reaching  a  connecting  line,  the  contract  of 
carriage  may  be  treated  as  entire  by  the  passenger,  even 
though  no  partnership  exists  between  the  roads,  and  may  sub- 
ject all  who  are  interested  in  the  joint  contract.  It  is  often 
difficult  to  determine,  in  cases  of  loss  of  baggage,  where  it 
actually  occurs,  and  it  has  therefore  been  held  that  the  road 
in  whose  hands  the  goods  are  found  injured  is  liable.' 

Sec.  404.  Actions  against  carriers  relative  to  carriage  of 
goods  —  The  petition. —  The  fact  that  the  defendant  is  a 
common  carrier,  and  that  it  was  to  receive  a  reward  for  carry- 
ing and  delivering  goods,  should  be  alleged,'  and  that  the 
goods  were  delivered  to  the  carrier;  it  is  not  sufficient  to 
state  that  the  carrier  executed  a  bill  of  lading.^  But  if  the 
action  is  founded  on  tort,  it  is  not  necessary  to  allege  that 
any  compensation  was  paid.*  The  owner  of  goods  suing  a 
common  carrier  to  recover  damages  for  injury  occurring  to 
goods  through  negligence  must  show  that  they  came  into  the 
hands  of  such  carrier  in  good  order.*  Where  the  allegations 
of  the  petition  are  that  the  goods  were  negligently  lost,  in- 
stead of  averring  receipt  and  non-delivery,  the  burden  of 
proof  is  upon  the  plaintiff.  If  the  grounds  for  recovery  be 
non-delivery  of  the  goods  according  to  contract,  then  it  is 
incumbent  on  the  carrier  to  plead  and  prove  due  care.'  It  is 
essential  that  the  petition  aver  delivery  of  the  goods  to  the 
carrier,  that  they  were  accepted,  and  that  the  carrier  under- 
took' to  carry  them.*  In  order  that  a  consignor  may  maintain 
an  action  against  a  carrier  he  must  allege  that  he  is  the  owner 
of  the  goods,  or  that  they  were  not  elsewhere  delivered  to 
and  accepted  by  the  consignee  than  at  the  place  named  in  the 


>  Railroad  Ca  t.  Campbell,  86  O.  & 
647. 

>  Check  ▼.  Railroad  Ca,  2  Disn. 
237  (1858);  Erie  R.  R  Ca  v.  Lock- 
vrood,  28  O.  a  858. 

s  Bristol  V.  Railway  Co.,  9  Barb. 
158;  McCauley  v.  Davidson,  10  Minn. 
418;  Penn.  Ca  v.  Clark,  2  Ind.  App. 
146. 

4  Smith  ▼.  Railroad  Co.,  48  Barb. 
225;  Jordon  v.  Hazard,  10  Ala.  221; 


BaU  T.  N.  J.  eta  Ca,  1  Daly,  491 ; 
Page,  eta  v.  Railroad  Ca,  4  W.  L.  M. 
644 

»  Wiggin  V.  Railroad  Co.,  120  Mass. 
201 ;  Hall  v.  Cheney,  36  N.  H.  26. 

<  Smith  ▼.  Railway  Ca,  48  Barb. 
226. 

7  Childs  ▼.  Railroad  Ca,  1  C  a  Q  R 
480. 

•Jordon  v.  Hazard,  10  Ala.  221: 
Summerville  ▼.  Merrill,  1  Port  107. 
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contract,  as  the  presumption  is  that  title  vests  in  the  consignee 
apon  shipment.^  A  petition  alleging  that  goods  were  deliv- 
ered to  and  accepted  by  another  to  be  carried  from  one  place 
to  another  without  reward,  that  the  same  were  lost  by  the 
bailee  through  gross  negligence,  stating  the  value  and  damage 
to  the  bailor,  states  a  good  cause  of  action.'  In  an  action 
against  an  express  company  for  the  loss  of  a  draft,  the  peti- 
tion should  state  the  date,  the  amount,  when  and  to  whom 
payable.'  Where  suit  is  brought  upon  a  contract  of  carriage 
containing  a  special  stipulation  restricting  the  liability  of  the 
carrier,  it  is  essential  that  the  same  be  specifically  set  forth 
in  the  -petition,  in  accordance  with  the  rules  of  pleading- 
The  contract  should  be  set  out  truly,  either  in  terms  or  by  its 
legal  import.^  An  actio.n  may  be  maintained  by  a  shipper 
against  a  carrier  which  has  transported  goods  under  a  con- 
tract to  collect  the  purchase  price  thereof,  where  it  has  per- 
mitted the  consignee  to  open  and  examine  the  same,  and  who 
thereupon  refused  to  accept  and  pay  for  them,  and  the  goods 
have  been  returned  to  the  consignor.*  The  letters  "  0. 0.  D.*' 
have  a  fixed  meaning  of  which  the  courts  will  take  notice;' 
and  if  goods  delivered  by  a  vendor  to  a  carrier  to  be  trans- 
mitted to  the  vendee  **  C.  O.  D."  are  destroyed  while  being  so 
transported,  an  action  for  damages  caused  thereby  may  be 
maintained  against  the  carrier  by  the  former  only,  as  title 
thereto  remains  in  the  vendor  until  they  are  received  and  paid 
for  by  the  vendee.^ 

It  is  within  the  power  of  the  legislature  to  prevent  over- 
charging for  transportation  of  passengers  or  property.'  In 
an  action  against  a  carrier  for  an  overcharge  of  rate  of  fare 
in  contravention  of  statute,  it  need  not  be  averred  that  the 


»  Madisonville  Ry.  Ca  v.  Whitesel, 
1  i  Ind.  65 ;  Penn.  Ca  ▼•  Holderman, 
69  Ind.  la 

'  McCauley  v.  Davidson,  10  Minn. 
418. 

•  Zeigler  ▼.  Wells,  Fargo  &  Co.,  28 
CaL  179. 

« Davidson  v.  Graham,  2  O.  S.  182; 
Clark  V.  Kaiivv:)y  Co.,  64  Mo.  440. 
See  sec  482. 

*  Aaron  v.  Adams  Express  Co.,  27 
W.  K  B.  183  (Ham.  Ca  C.  P.); 
Hutchinson    on    Carriei-s,   sec.   80*^ : 


Lyon  V.  Hill,  46  N.  H.  49 :  Herrick 
V.  Gallagher,  60  Barbi  666. 

<n.  a  Express  Ca  v.  Keefer,  69 
Ind.  26a 

7  Adams  Express  Ca  v.  McDonoagh, 
6  O.  a  C.  689  (Ham.  Ca,  1892) ;  28 
Fed.  Rep.  184;  U.  a  Exp,  Ca  v. 
Koefer,  59  Ind.  268-268;  Wagner  v. 
Hallock,  3  Cola  184;  American  M. 
etc.  Ex  pi  Co.  V.  Schier,  bo  III  140 ; 
Benjamin  on  Sales,  sea  882. 

8  71  O.  L  146 ;  R  a,  seca.  3358-3na 
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parchaser  of  the  ticket  was  in  fact  carried  on  the  same,  or  that 
excessive  fare  was  paid  in  due  course  of  business.'  Where  a 
shipper  has  been  injured  in  his  business  by  reason  of  discrimi- 
nation made  by  a  carrier  in  favor  of  other  shippers,  the  injured 
shipper  may  maintain  an  action  against  the  carrier,  and  re- 
cover such  damages  as  he  may  have  sustained,  including  not 
only  the  amount  of  freight  illegally  exacted,  but  punitive  or 
exemplary  damages.*  A  parol  contract  by  a  railroad  to  re- 
ceive cattle  on  its  cars  for  transportation  on  a  certain  day, 
which  has  been  violated  by  not  furnishing  cars,  may  be  made 
the  basis  for  recovery  of  all  damages  caused  thereby.'  A 
cause  of  action  for  goods  destroyed  by  fire  while  in  the  hands 
of  a  carrier  need  not  be  joined  with  another  cause  of  action 
existing  at  the  same  time  for  goods  destroyed  by  fire  while 
in  the  hands  of  such  carrier  as  a  warehouseman,  and  a  judg- 
ment upon  one  cause  will  not  be  a  bar  to  a  subsequent  action 
on  the  other.^ 
Sec.  405.  Petition  for  loss  of  goods. — 

t  Caption.'] 
)efendant  is  a  corporation  duly  organized  under  the  laws 

of  the  state  of ,  etc.    That  on  the day  of ,  18 — , 

the  defendant  then  being  a  common  carrier  of  goods  for  hire 
from  M.,  in  the  state  of  Ohio,  unto  C,  in  the  state  of  W.  Va., 
plaintiff  delivered  to  defendant  as  such  carrier,  and  defendant 
then  received  from  plaintiff,  divers  goods,  to  wit  [deicribe 
goods]j  of  the  value  of  $ ,  of  the  plamtiff,  which  the  defend- 
ant a^eed  for  a  reasonable  reward  paid  by  plaintiff  to  carry 
from  If.,  Ohio,  to  C,  W.  Va.,  aforesaid,  and  at  C,  W.  Va.,  to 
be  delivered  by  the  defendant  for  plaintiff  for  reward  to  R, 
K.  &  Co.  The  defendant  neriected  its  duty,  and  did  not 
safely  carry  said  goods  from  m7,  Ohio,  to  C,  W.  Va.,  or  at  C, 
W.  Va.,  deliver  the  same  for  plaintiff;  but,  by  default  of 
the  defendant  in  the  premises,  the  goods  were  and  are  wholly 
lost  to  the  plaintiff,  to  the  damage  of  the  plaintiff  in  the  sum 

of  $— — ,  with  interest  thereon  from  the day  of ,  18 — , 

which  he  claims,  and  for  which  he  asks  judgment. 

NOTK — From  B.  ft  O.  R.  R  Ca  v.  Crawford,  Supreme  Ooart^  unreported. 
No.  228«. 

Rule  of  damages  Is  the  value  of  goods  at  their  destlDation,  with  interest 
McGregor  v.  Kilgore,  6  O.  858;  Railway  Ca  v.  Lockwood,  28  O.  a  869; 
Sturgess  ▼.  BisselT,  46  N.  T.  462;  Spring  v.  Allen,  4  Alien,  112;  Laurent  ▼. 
Vaughan,  80  Vt.  90. 

1  Railroad  Oa  t.  Cook,  87  O.  a  265.  *  Tex.  Paa  Ry.  C4>.  t.  Nicholson,  61 

<  Railway  Ca  ▼.  Scofield,  2  O.  C.  C.  Tex.  491. 

:m  (Cuyahoga  Ca,  1887).    See  Sco-  <  Kronshage  v.  Railway  Co.,  45  Wia 

tiold  V.  Railway  Ca.  48  O.  S.  571.  500. 
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Sec.  406,  Fetition  for  failure  to  safely  carry  goods* — 

{Formal  uoermentB  as  in  sec.  406. "} 

On  the  day  of ,  18 — ,  plaintiflP  delivered  to  the 

defendant,  a  common  carrier,  the  following  described  goods 

of  the  value  of  dollars,  to  wit:  [describe  goods].     Said 

defendant,. in  consideration  of  the  sum  of dollars  paid  by 

plaintiff  to  said  defendant,  agreed  to  safely  and  securely  con- 
vey said  goods  from  said to  said ,  and  there  to  safely 

deliver  to  one  C.  D. 

That  defendant  did  not  safely  convey  and  deliver  said  goods 
as  it  had  undertaken  to  do,  but  on  the  contrary  conducted  it- 
self so  carelessly  in  and  nbout  carrying  and  transporting  the 
same  that  at ,  on  the  line  of  the  defendant's  railroad,  be- 
tween said and ,  one  of  the  cars  containing  said  goods 

was  thrown  from  the  track  and  overturned  and  said  goods 
were  thereby  wholly  destroyed,  to  the  damage  of  the  plaintiff 

in  the  sum  of  dollars,  for  which  he  asks  judgment  with 

interest  from . 

[Or J  Yet  the  said  defendant  neglected  its  duty  and  did  not 
take  care  of  said  goods,  nor  safely  carrv  and  deliver  the  same 
as  aforesaid,  but  wholly  failed  and  neglected  to  carrv  and  de- 
liver the  same,  whereby  said  goods  were  and  are  wholly  lost 
to  the  plaintiff,  to  his  damage  in  the  sum  of  $ .] 

Sec.  407.  Petition  for  failure  to  deliver  goods  within 

time  agreed. — 

[Caption,'] 

{Formal  averments  as  in  sec.  405.] 

On  the day  of ,  18 — ,  at  S.,  the  plaintiffs  delivered 

to  the  defendants,  who  were  then  and  there  common  carriers, 

a  large  number  of [describe  property]^  the  property  of  the 

plaintiff,  which  the  defendants,  m  consideration  of  a  reason- 
able and  valuable  reward  paid  them  by  the  plaintiff,  agreed  to 
safely  carry  to  the  city  of  N.,and  there  deliver  to  the  plaintiff 

on  or  before  the day  of ,  18 — ;  but  the  defendants 

failed  to  carry  out  and  perform  their  said  agreement  in  this 
behalf,  and  did  so  negligently  and  carelessly  transport  said 
\property]j  and  so  negligently  manage  their  trains,  that  they 

failed  to  deliver  said  [j^roperiy]  in  said  N.  until  the  day 

of ,  18 — .  Plaintiff  says  the  market  value  of  said  [prop- 
erty] in  said  N.  was  greatly  diminished  betweensaid day 

of ,  18 — ,  and  said (lav  of  ,  18 — ,  to  the  great 

damage  and  injury  of  the  piainliir. 

Note. —  The  carrier  must  pay  daniaffes  occasioned  by  delay  unless  there 
is  no  negligence  on  its  parL  24  Miuu.  500;  31  Am.  Kep.  35S.  If  a  com- 
mon carrier  has  knowledge  iliat  an  article  is  intended  for  a  j)articular  mar^ 
ket,  it  is  liable  tor  losses  caused  by  an  unreasonable  delay  in  its  delivery. 
Devereaux  v.  Buckle}'.  34  O.  S.  16,  citiyig  Cutting  v.  Railroad  Ca,  18  Allen, 
881 ;  Ward  v.  Railroad  Co.,  49  N.  Y.  29:  S  ott  v.  Steamship  Co.,  106  Masai 
643;  Griffin  v.  Colvin,  If*  N.  Y.  4Hi).    A  touinict  by  u  cuunectin^  carriiri  1 1*-- 
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oludes  it  from  claiming  under  the  contract  made  by  the  first  carrier.  Brown- 
ing ▼.  Transpc  Ga.  47  N.  W.  Rep.  42a 

Damages. —  The  rtieasare  of  damages  for  failure  to  dehver  within  time 
agreed  upon  is  the  market  value  of  the  articles  at  the  place  of  delivery  at 
the  time  they  should  have  been  delivered.  Louis  v.  Steamboat  Buckeye,  t 
Handy,  160.    See,  also.  1  aa  G.  R  300;  6  0. 859;  47  N.  Y.  29;  106  Mass.  64a 

Sec.  406.  Petition  for  failare  to  deliver  within  a  reason- 
able time. — 

Caption.'] 

'Formal  averments  a^  in  sec.  J^OS."] 

On  the day  of ,  18 — ,  plaintiflP  delivered  to  said  de- 
fendant as  such  common  carrier  the  following  described  prop- 
erty, of  the  value  of dollars,  to  wit  [desGribe  property] ; 

which  said  goods  said  defendant  then  and  there  received,  and 
in  consideration  of  the  sum  of  —. —  dollars  bv  this  plaintiff 
paid,  said  defendant  agreed  to  safely  and  secarely  convey  upon 

its  said  line  of  road  from to within  a  reasonable 

time.  That  although  a  reasonable  time  for  the  delivery  of 
said  goods  has  elapsed,  the  defendant  did  not  take  care  of  or 
safely  carry  said  goods  and  chattels,  and  safelv  deliver  the 
same  to  said ,  but  has  wholly  failed  there  or  else- 
where to  deliver  the  same,  whereby  they  are  wholly  lost  to 
the  plaintiff,  to  his  damage  in  the  sum  of  | . 

Note. —  A  carrier  is  not  an  insurer  as  to  time,  but  is  bound  to  transport 
^oods  only  within  a  reasonable  time,  and  is  not  liable  for  delay  caused  from 
inevitable  accident  American  Express  Co.  v.  Smith.  88  O.  S.  511 ;  Ward  v. 
Railroad  Co.,  47  N.  Y.  29;  Seott  v.  Steamship  Co.,  106  Mass.  618.  If  there 
be  delay  in  transporting  perishable  goods,  the  carrier  is  excused  if  it  makes 
reasonable  efforts  to  forward  the  same.    Id. 

Another  form : 

The  plaintiff  claims  judgment  against  the  defendant  for  the 

sum  of dollars,  the  price  and  value  of  the  contents  of  one 

box  of  goods,  shipped  by  the  plaintiff  upon  and  over  the  rail- 
road of  the  defendant  from  D.,  Ohio,  to  8.,  Ohio;  which  said 
box  of  goods  and  contents  were  received  by  the  said  defend- 
ant as  common  carriers,  and  the  said  defendant  agreed  with 
and  promised  the  plaintiff  to  deliver  said  box  and  contents 
to  the  plaintiff,  in  good  order,  at  8.,  Ohio,  within  a  reasonable 
time  from  the  receipt  of  said  goods  at  D.,  Ohio,  on  or  about 
the day  of ,  18 — . 

The  articles  contained  in  said  box  were  as  follows:  [De- 
scriptirm.] 

[Prayer^  etc.] 

Note.*  From  Randall  ▼.  B.  ft  O.  R  R  Ca,  Supreme  Court,  unreported. 

Sec.  409.  Petition  for  recovery  of  overcharge  under 
special  agreement.— 

[Caption.] 

{Formal  averments.] 

That  the  defendant  on  the day  of ,  18 — y  entered 

into  a  contract  with  this  plaintiff  to  carry  the  following  prop* 
crty,  to  wit :  [desoriie  property]^  from  C.  to  D.,  and  deliver 
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the  same  to ,  the  person  to  whom  it  was  consigned, 

at  said  D.,  for  the  carriage  of  which  property  said  plaintiff 
was  to  pay  said  defendant  the  sum  of  $ ,  and  no  more. 

That  the  defendant  company  accepted  said  goods  in  accord- 
ance with  the  terms  of  said  contract  of  carriage  and  trans- 
ported the  same  from to ,  but  refused  to  deliver  the 

^  same  to  plaintiff  until  plaintiff  would  pay  for  the  transporta- 
tion thereof  the  sum  or  $ more  than  the  sum  agreed  to 

be  paid  for  the  carriage  thereof. 

Plaintiff  thereupon  tendered  defendant  the  sum  of  $ 

according  to  said  contract,  and  demanded  the  delivery  of  said 
goods  to  nim,  which  sum  the  defendant  refused  to  receive,  and 
plaintiff  was  compelled  and  did  pay  to  defendant  the  said  sum 

of  $ ,  under  protest,  in  order  to  secure  the  delivery  of  said 

property  to  him. 

Plaintiff  has  therefore,  by  reason  of  the  violation  of  said  con- 
tract by  defendant,  sustained  damages  in  the  sum  of  $  , 
for  which  he  asks  judgment. 

Sec.  410.  Petition  for  damages  for  loss  of  fcaggage. — 

[Caption  a/ad  formal  averments  as  in  see.  405.] 

That  at  the  time  hereinafter  mentioned  the  defendant  was 
and  now  is  a  common  carrier  for  hire  of  passengers  and  bag- 
gage by  railroad  between and . 

That  on  the day  of ^  18 — ,  the  plaintiff  purchased 

a  ticket  of  the  defendant  company,  which  entitled  nim  to  bo 

carried  as  a  passenger  on  said  railroad  from to ,  and 

which  also  entitled  him  to  transportation  on  defendant's  line 
of  railway  for  his  baggage.  That  plaintiff  did  thereupon  on 
said  date  become  a  passenger  on  said  defendant's  railway 
train  and  delivered  to  said  defendant  his  trunk,  of  the  valuta 

of  $ ,  and  containing  chattels  of  the  value  of  $ y  to  be 

conveyed  by  defendant  as  baggage,  which  the  defendant  com- 
pany accepted  to  be  by  it  so  carried. 

That  defendant  did  so  negligently  and  carelessly  convey 
and  transport  said  baggage  that  by  reason  of  said  negligence 
of  sai'.l  defendant  the  same  was  wholly  lost,  to  plaintiff's  dam- 
age in  the  sum  of  $ . 

NOTB.—  Upon  a  through  ticket  the  carrier  is  liable  for  Ion  of  baegag? 
at  any  part  of  the  traDsit,  and  any  neRligeot  carrier  is  also  liable.  Rafiroarl 
Co.  V.  Roach,  27  Am.  Re|>.  778;  18  Kun.  592.  Baggage  does  DOt  include 
articles  of  merchandise  intended  for  sale  or  for  use  as  samples.  Insurance 
Co.  V.  Railway  Ca,  14  W.  L.  R  253.  Owner  of  baggage  is  codipetent  wit- 
ness to  prove  contents.    Railroad  Co.  v.  Fulton,  20  O.  818. 

Sec.  411.  Petition  where  notice  to  keep  dry  is  disre- 
garded.— 

[Caption.'] 

[I^ormal  averments  as  in  ante,  sec.  406.] 
On  said  day  the  plaintiff,  at  the  defendant's  request.  (i<^ 
livered  to  said  defendant  as  such  common  carrier  the  folL'»>v* 
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ing  goods,  then  in  good  order  and  condition,  viz. :  [deacribs 

thernlj  the  property  of  the  plaintiff,  of  the  value  of  $ ^  to 

be  by  said  deiendant  safely  and  securely  carried  to ,  for 

a  consideration  to  be  paid  to  said  defendant. 

That  the  plaintiff,  at  the  time  of  the  delivery  of  the  said 
goods  as  aforesaid,  notified  said  defendant  that  in  order  to 
preserve  said  goods  it  was  necessary  to  keep  them  dry ;  but 
the  defendant,  disregarding  his  duty  in  that  regard,  nejjli- 
gently  permitted  said  goods  to  become  wet  and  destroyed  [if 
not  destroyed  state  the  injury]^  which  loss  was  occasioned 
wholly  by  the  negligence  of  the  defendant,  by  reason  whereof 
the  plaintiff  has  sustained  damages  in  the  sum  of  % ^  eta 

NoT&^See  antej  sea  899. 

Sec.  412.  Petition  for  damages  for  negligent  breakage. — 

[Caption  and  formal  av&rmentsJ] 

That  while  said  defendant  was  so  engaged  as  such  common 
carrier  plaintiff  delivered  to  said  defendant  at  the  city  of  N., 
and  the  said  defendant  then  accepted  of  and  for  said  plaint- 
iff, "  one  case  of  plate-glass "  of  the  value  of  $ ,  to  be 

safely  carried  and  conveyed  on  "  flat  cars  "  to  D.,  Ohio,  and 
there  to  be  delivered  to  said  plaintiff,  for  a  reasonable  and 
valuable  reward ;  that  said  ^^  case  of  plate-glass  "  was  shipped 
at  "  owner's  risk,"  but  by  the  terms  of  the  contract  under 
which  the  same  was  received  by  the  defendant,  said  plate- 
glass  was  to  be  loaded  and  conveyed  to  D.,  Ohio,  on  a  '*  flat- 
car."  Said  defendant  wholly  failed  and  neglected  to  carry 
out  its  said  contract  of  shipment,  and  did  not  convey  said 
case  of  plate-glass  on  a  ^'  flat-car,"  but  on  the  contrary,  and 
without  the  knowledge  or  consent  of  this  plaintiff,  did  negli- 
gently and  carelessly  place  said  case  of  plate-glass  in  a  '^  box- 
car" and  did  negligently  convey  the  same  in  a  "box-car" 
from  N.  to  D.,  Ohio,  and  did  thereby  so  carelessly  and  negli- 
gently conduct  itself  in  regard  to  the  same  in  its  said  calling 
as  a  common  carrier,  that  by  reason  of  the  carelessness,  negli- 
gence and  fault  of  the  said  defendant  as  such  common  carrier 
the  said  case  of  plate-^lass,  while  being  so  negligently  shipped 
and  transported  by  said  defendant  in  said  box-car,  and  wnile 
in  the  care,  charge  and  control  of  the  said  defendant  as  such 
common  carrier  as  aforesaid,  was  broken,  by  reason  whereof 
the  said  plaintiff  has  sustained  damages  in  toe  sum  of  $ 

[Prayer.] 

Note.— See  a  G  G  &  L  Ry.  ▼.  Welch,  28  W.  L.  R  62.  The  carrier  to  re- 
lieve itself  from  liability  must  ship  goods  as  it  has  agreed.  Greater  care 
must  be  exercised  in  traDsporting  plate-glass  than  goods  less  liable  to  break* 
■ga    Id.    Bee  Despatch  Line  v.  Qlenny,  41  O.  S.  iSo. 
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Sec.  413.   Petition   for   wrongfully   deliyering    goods 

sliipped  C.  0.  D.— 

[Caption  and  formal  a/oennefiit  as  in  antSy  seo.  405.1 

That  on  the day  of ,  18 — ,  plaintiff  delivered  to 

defendant  company  the  following  goods,  to  wit:  [describe 

them\  the  property  of  the  plaintiff,  and  of  the  value  of  % j 

which  said  j^oods  the  plaintiff  had  sold  to  one  A.  B.,  at , 

to  be  paid  tor  on  delivery  thereof,  and  if  not  so  paid,  to  be 
returned  to  the  plaintiff.  The  defendant  as  sucli  common 
carrier  did  on  said  date,  for  a  reasonable  consideration  to  be 
paid,  undertake  to  carry  and  deliver  said  goods  to  said  A.  R 
upon  condition  that  said  A.  B.  would  pay  to  said  defendant 

company  upon  delivery  to  him  the  sum  of  $ ^  otherwise 

the  same  were  not  to  be  delivered  to  said  A.  B.,  which  said 
sum  the  defendant  agreed  to  pay  over  to  the  plaintiff.  De- 
fendant, wholly  disregarding  its  duty  in  this  benalf,  delivered 
said  goods  to  said  A.  B.  without  collecting  and  receiving  the 

price  thereof,  to  wit,  the  sum  of  $ ,  and  has  wholly  failed 

and  neglected  to  pay  the  same  to  plaintiff. 

The  plaintiff  has  not  received  payment  for  said  goods,  to 
his  damage  in  the  sum  of  % . 

Note. —  See  ante,  sec.  404,  pi  878,  note  7. 

Sec.  414.  Petition  for  failare  to  receive  and  carry  goods. 

[Caption.'] 

[Formal  averments  as  in  ante,  sec.  iOS.l 

On  the day  of ,  18—,  plaintiff  tendered  to  the  de- 
fendant company  the  following  goods,  to  wit:  [JDescription.'] 
Said  goods  were  properly  packed  and  in  good  condition  for 
shipment,  so  that  defendant  could  safely  carry  the  same,  and 
plaintiff  then  and  there  requested  said  defendant  company  to 

receive  said  goods  and  transport  the  same  from to ^ 

a  city  on  the  line  of  said  defendant's  railroad,  and  tendered 
said  company  and  offered  to  pay  it  the  sum  of  $ ,  its  reg- 
ular charges  for  carrying  such  goods  the  distance  which  said 
plaintiff  oesired  to  have  said  goods  carried;  but  that  said  de- 
fendant company  wholly  failed  and  refused  to  receive  said 
goods  or  to  transport  the  same  to  the  place  desired  by  plaint- 
iff, although  said  goods  were  in  proper  condition  for  trans- 
portation, and  said  defendant  company  had  ample  cars  and 
equipments  to  transport  and  carry  the  same.  That  by  reason 
of  the  conduct  of  said  defendant  company  in  so  failing  to  re- 
ceive and  transport  said  goods  plaintiff  has  sustained  damages 
in  the  sum  of  $ ,  for  which  ne  asks  judgment. 

See.  415.  Petition  against  railroad  company  for  recovery 

of  illegal  freight  charges.— 

The  said  plaintiffs  say  that  said  company,  defend- 
ant, IS  an  incorporated  company,  duly  organized  under  the 
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laws  of  said  state.  And  said  plaintiffs  aver  that  said  defend- 
ant is  the  owner  of  a  certain  railroad  located  in  said  county, 
known  as  the  "  Iron  Eailroad,"  which  said  road  is  o ,  er  twelve 
miles  in  length  and  is  not  a  road  in  course  of  construction, 

and  the  gross  earnings  of  which  are  less  than  $ per  mile 

per  annum ;  that  on  the day  of ,  18 — ,  said  plaintiffs, 

in  good  faith  and  in  due  course  of  their  business,  caused  to  be 
transported  upon  and  over  said  '*  Iron  Eailroad,"  while  so 
owned  and  operated  by  defendant  as  aforesaid,  from  0.  sta- 
tion, in  said county,  to  said  city  of  I.,  a  distance  of 

miles  and  no  more, pounds  of  pig  iron,  for  which  trans- 

f^ortation  said  defendant  was  entitled  to  demand  and  receive 
rom  said  plaintiff  the  sum  of  $ and  no  more,  said  sum 

being  the  amount  due  said  defendant  at  the  rate  of cents 

per  ton  per  mile;  yet  said  defendant,  its  officers  and  ajgents, 
m  violation  of  law,  demanded  and  received  of  plaintiff  for 

said  transportation  the  sum  of  $ ,  being  $ — —  in  excess 

of  the  amount  authorized  by  law  for  said  transportation,  as 
aforesaid,  by  said  defendants.  By  reason  of  the  premises, 
plaintiff  is  entitled  to  recover  from  defendant  the  sum  of 

$ .    The  said  plaintiff  therefore,  by  virtue  of  and  under 

the  provisions  of  the  law,  asks  judgment  against  said  defend- 
ant for  said  sum  of  $ . 

Note, —  From  Iron  R  Co.  v.  Kelley,  error  to  circuit  court  of  Lawrence 
county,  S.  G.,  Na  1285.   See  R  a,  sees.  8373, 3376 ;  Railway  Ckx  v.  Furnace  Co, ' 
49  O.  S.  102.^   Interest  on  a  penalty  for  overcharges  cannot  be  charged.    I<L 
See  Brundred  t.  Rice,  49  O.  S.  640.   Whether  or  not  a  freight  rate  is  reason- 
able is  a  question  of  fact  to  be  determined  in  each  casa 

See.  416.  Actions  against  carriers  with  respect  to  car- 
riage  of  passengers — The  petition. —  A  common  carrier  must 
carry  all  proper  persons  who  offer  themselves  for  passage.^  A 
ticket  is  regarded  as  a  mere  receipt  or  voucher,  showing  that 
the  person  holding  it  has  paid  his  fare  and  is  entitled  to  ride 
.thereon.'  A  person  who  obtains  a  ticket  by  fraud  cannot  give 
title  thereto  by  sale  to  another.'  A  carrier  may  expel  a  pas- 
senger for  refusing  to  pay  his  fare  at  any  place  other  than  a 
depot,  and  will  not  be  liable  provided  care  is  taken  not  to  ex- 
pose him  to  serious  injury  or  danger/  And  so  it  may  remove 
a  passenger  who  is  riding  upon  a  ticket,  the  limitation  of  which 

1  Barney  v.  Steamboat  Ca,  67  N.  T.  647 ;  Lawson  on  Carriers,  sea  106 ; 

aOl ;  Lake  Erie,  eta  Ry.  Ga  ▼.  Acres,  Frank  ▼.  Ingalls,  41  O.  &  560;  Rail- 

108  Ind.  548;  Bennett  v.  Dutton,  10  road  Ca  v.  Campbell,  86  O.  a  65a 

N.  H.  481 ;  Indianapolis,  eta  R  R  *  Frank  ▼.  Ingalls,  41  O.  a  56a 

Ca  V.  Rinard,  46  Ind.  29a  « Railroad  Ca  ▼.  Skillman,  89  Q  a 

3  Railroad  Ca  v.  Bartram,  11  O.  a  444 
467;  Railroad  Ca  Campbell,  86  O.  a 
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has  expired,  even  though  such  passen<rer  has  been  prevented 
from  reaching  the  end  of  his  journey  before  the  expiration  of 
his  ticket  by  reason  of  delay  in  trains.  The  fact  that  a  ticket 
has  been  wrongfully  taken  up  will  not  relieve  a  passenger 
from  the  duty  of  providing  himself  with  another,  and  if  re- 
moved for  failing  so  to  do,  his  action  must  be  for  the  wrong- 
ful taking  up  of  the  ticket  and  not  for  the  expulsion.'  A 
passenger  who  voluntarily  leaves  a  train  after  having  given 
up  his  ticket  and  stops  over  at  a  certain  station,  and  again  re- 
sumes his  journey  on  the  same  ticket,  may  also  be  expelled 
upon  refusal  to  pay  his  fare.'  In  the  absence  of  an  express 
agreement  to  the  contrary,  a  carrier  is  liable  to  a  passenger 
whom  it  undertakes  to  carry,  with  or  without  compensation, 
for  any  injury  caused  by  culpable  negligence  or  want  of  skill 
on  the  part  of  its  agents.*  A  passenger  traveling  in  a  sleep- 
ing-car may,  in  the  absence  of  notice  to  the  contrary,  assume 
that  the  whole  train  is  under  one  management,  and  may 
maintain  an  action  against  the  railroad  company  for  injury 
received  through  the  negligence  of  an  employee  of  the  sleep- 
ing-car.* If  a  passenger  has  been  carried  beyond  the  place  of 
destination,  he  may  maintain  an  action  against  the  carrier  for 
any  injury  caused  thereby,*  although  the  duty  is  incumbent 
upon  a  passenger  to  ascertain  for  himself  whether  or  not  the 
train  upon  which  he  embarks  will  put  him  off  at  the  place 
where  he  desires  to  stop.^  The  remedy  or  right  of  action 
given  to  a  passenger  who  has  been  wrongfully  carried  past  the 
station  of  his  destination  is  upon  an  implied  contract,  and  not 
ex  delicto.^  In  such  action  the  plaintiff  must  aver  that  the 
train  on  which  he  took  passage  was  one  which  by  the  regula- 
tions of  the  company  should  have  stopped  at  the  station  where 

>  Penn.  Ca  v.  Hine,  41  O.  S.  276.  102  U.  S.  451 ;  Thorpe  t.  Railway 

»  Shelton  v.  Railway  Ca,  29  O.  a  Ckx,  76  N.  Y.  402 ;  Kinsley  v.  Railroad 

214.   See  chapter  OD  Assault  and  Bat-  Ca,  125  Mass.  54h 

tery,  sec.  28a  «  Whitewater  R.  R  Ca  v.  Butler, 

•Hatten  ▼.  Railroad  Ca,  SO  O.  S.  112  Ind.  598;  Terre  Haute  R.  R  Ca 

875 ;  Raihroad  Ca  v.  Bartram,  11  O.  a  v.  Buck,  96  lod.  846. 

457.  ^  Johnson  v.  Railroad  Ca.  46  N.  H. 

«  Nolton  ▼.  West  R.  R  Corpi,  15  213;  Pittsburgh,  eta  Ry.  Ca  v.  Nus- 

N.  T.  444  sen,  50  Ind.  141. 

ft  Railroad  Ca  v.  Walrath,  88  O.  a  >  Evansville.  etc.  R  R  Ca  v.  Kyts^ 

461  (1882).    See  Pena  Ca  v.  Roy.  82  N.  E.  Rep.  1184  (Ind.,  1888^ 
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the  passenger  desired  to  stop,  or  that  by  special  contract  the 
company  had  agreed  to  carry  him  to  that  station  upon  that 
train.*  An  allegation  that  the  plaintiff  was  ready,  willing 
and  offered  to  pay  such  sum  as  the  carrier  was  legally  entitled 
to  charge  is  sufficient  in  an  action  for  a  breach  by  the  carrier 
in  not  conveying  a  passenger.* 

Sec.  417.  Petition  for  failure  to  receive  and  carry  pas- 
senger.— 

[Caption.] 

[Formal  averrrunts  as  in  sec.  Jfi5.'\ 

Plaintiff  alleges  that  on  the day  of ^  18—,  he  ap- 
plied to  the  agents  of  the  defendant  company  at  its  depot  at 

for  a  passage  on  train  number ,  which  said  train, 

according  to  the  schedules  of  said  defendant  company,  was 
announced  to  stop  at  said  station;  that  plaintiff  was  in  a 
proper  condition  to  be  received  and  carried  as  a  passenger  on 
said  train  of  the  defendant  company,  and  it  had  sufficient 
means  and  facilities  for  carrying  nim,  but  said  defendant  un- 
lawfully and  wrongfully  refused  to  receive  and  carry  plaintiff 

on  said  train  as  a  passenger  to  said  station ,  by  reason 

whereof  plaintiff  was  damaged  in  the  sum  of  % . 

Sec.  418.  Petition  against  railroad  company  for  wrong- 
ful ejection  of  passenger. — 

Defendant  is  a  corporation  duly  organized  under  and  by 
virtue  of  the  laws  of  the  state  of  Ohio,  for  the  purpose  of  con- 
structing, operating  and  running  a  railroad  from  the  city  of 
B.,  in  the  state  of  New  York,  to  the  city  of  C,  in  the  state  of 
Illinois,  and  that  before  and  at  the  time  of  committing  the 
wrongs  and  injuries  hereinafter  stated,  owned,  controlled  and 
used  said  railroad  running  from  and  between  said  cities  of  B. 
and  C,  with  its  locomotives  and  cars,  as  a  common  carrier 
of  freight  and  passengers  over  and  upon  said  line  of  railroad ; 

and  that  said  M.  M.  T.,  plaintiff,  on  the  night  of  the day 

of ,  18 — ,  at  about  the  hour  of o'clock,  at  S.,  in  the 

state  of  Ohio,  one  of  the  stations  on  said  road,  bought  a  ticket 
from  the  agent  of  said  defendant  authorizing  her,  as  a  pas- 
senger, to  pass  over  said  road,  in  the  cars  of  the  defendant, 
from  said  S.  station  to  the  city  of  C,  in  said  state  of  Ohio, 
and  that,  as  such  passenger,  said  plaintiff  then  and  there  en- 
tered the  cars  of  said  defendant,  which  were  then  standing 
upon  said  railroad  and  about  to  depart  for  said  city  of  C,  and 
was  about  to  take  her  seat  therein  for  the  purpose  of  being 

10.  &  M.  Ry.  Ca  ▼.  Hatton,  60  'TarbeU  ▼.  RaUway  Ckx*  84  GaL 
[nd.  12.  616. 
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conveyed  to  said  city  of  0. ;  yet  the  said  defendant,  by  its 
agents  and  servants,  disregarding  its  duty  as  such  common 
carrier  of  passengers,  did  before  said  cars  of  said  defendant 
bad  reached  the  end  of  said  journey,  to  veit,  at  the  said  8. 
station,  wrongfully,  forcibly,  maliciously  and  unlawfully  force, 
expel  and  drag  the  said  plaintiff  from  the  cars  of  said  defend- 
ant, and  refused  the  said  plaintiff  permission  to  ride  in  said 
cars  of  said  defendant,  and  left  said  plaintiff  there  in  the  night 
time,  where  she  was  an  entire  stranger,  with  the  temperature 
at  about  zero,  without  having  completed  her  said  journey;  at 
which  place  she  was  compelled  to  remain  until  the  next  morn- 
ing at  eight  o'clock,  before  she  could  continue  her  journey, 
whereby  she  was  greatly  delayed  in  her  business,  and  other 
wrongs  then  and  there  wrongfully,  forcibly,  maliciously  and 
unlawfully  did  to  said  plaintiff,  to  the  damage  of  said  plaint- 
iff   dollars. 

Wherefore  the  plaintiff  prays  judgment  against  said  de- 
fendant for  the  sum  of dollars,  as  damages  sustained. 

Note.—  From  L.  &  &  M.  SL  Ry.  Ca  ▼.  Tuttle,  Supreme  Courts  unreported, 
Na  1187. 

Damages, —  Injury  to  feelin^i^s,  indignity,  mental  suffering  and  wounded 

gride  may  be  considered  in  estimating  damages  where  no  personal  injury 
I  inflioted.  Oormon  v.  Southern  Pac.  Co^  81  Paa  Rep.  1112L  Rate  of  fare, 
see  R.  Sb,  sec.  8374.  This  action  is  of  a  different  nature  from  one  for  an  assault 
See  ante,  sees.  230-82L  Compensatory  damages  only  can  be  allowed  where 
the  passenger  ejected  became  a  passenger  expecting  to  be  ejected,  to  enable 
bim  to  bring  suit  against  the  company.    Railroad  Ca  ▼.  Cole^  29  O.  &  126. 

Sec.  419.  Petition  for  carrying  passenger  past  station. — 

[CaptianJ] 

[jpbrmal  averments.] 

On  said  day  plaintiff  purchased  from  the  defendant  a  ticket 

at ,  entitling  him  to  passage  on  said  road  from to 

,  a  station  on  said  railroad,  and  took  passage  on  defend- 
ant's car  for  said  station. 

That  said  station  at was,  by  the  rules  and  regulations 

of  the  defendant,  a  regular  stopping  place  for  its  trains,  and 
the  train  on  which  the  plaintiff  took  passage  was  accustomed 
to  stop  thereat. 

[Or^  In  consideration  of  plaintiff's  buying  said  ticket,  de- 
fendant at  the  time  promised  and  agreed  to  stop  its  train  and 
put  him  off  at  said station.] 

Defendant  wholly  neglected,  failed  and  refused  to  stop  at 

said station,  and  did  not  let  plaintiff  off  said  train  until 

its  arrival  at ,  a  station miles  bevond.  That  by  rea- 
son of  said  defendant's  conduct  in  this  behalf  plaintin  was 
put  to  an  expense  of dollars  to  return  to  said sta- 
tion, and  sustained  damages  in  the  sum  of dollars. 

NoTJL — R  8.,  sea  8830,  As  to  negligence  in  carrying  beyond  platform, 
•ee  Railway  Ca  t.  Doane,  115  Ind.  485 ;  17  N.  E.  Rep.  9ia  A  paasenger  must 
Inform  himself  of  rules  as  to  time-tables  and  stoppage  of  tnona 


g  420.J  OOHMON   CARRIERS.  519 

Sec.  420.  'Defenses  to  actions  against  common  carriers.— 

A  carrier  cannot  be  held  liable  for  a  delay  caused  by  an  in- 
evitable accident  over  which  it  had  no  controU  A  defense 
that  loss  of  baggage  was  caused  by  spontaneous  combustion 
of  an  article  in  the  baggage  of  another  passenger  cannot  be 
made  upon  the  theory  that  it  was  the  act  of  Qod.'  It  seems 
to  be  generally  conceded  that  where  a  carrier  desires  to  inter- 
pose an  act  of  God  as  a  defense  to  an  action  for  loss  of  goods, 
such  as  an  extraordinary  flood,  it  may  do  so  under  a  general 
denial.'  When  intervening  such  a  defense  the  burden  is  upon 
the  plaintiff  to  show  that  loss  was  caused  by  the  negligence 
of  the  carrier.^  But  when  goods  are  found  injured  in  charge 
of  a  carrier  the  burden  is  upon  it  to  show  that  the  same  oc- 
curred from  a  cause  such  as  will  constitute  a  legal  defense.* 
Though  an  action  sounds  in  tort  the  carrier  may  set  up  in  its 
answer  a  special  contract  of  shipment,  if  it  be  one  which  the 
law  permits  it  to  make ;  *  but  where  a  carrier  sets  up  a  con- 
tract of  shipment  different  from  that  claimed  by  plaintiff,  it 
is  incumbent  on  it  to  prove  that  the  same  had  been  performed 
on  its  part,  and  sanctioned  and  assented  to  by  plaintiff,  in 
order  that  it  may  be  available  as  a  valid  defense.^  Nor  can 
a  carrier  by  a  special  contract  of  shipment  defeat  an  action  in 
tort  for  non-delivery,  based  upon  the  common-law  obligation 
to  use  due  diligence  in  transportation.*  A  judgment  against 
one  of  two  carriers  for  breach  of  a  joint  contract  for  the  car- 
riage of  goods  is  a  bar  to  a  subsequent  action  against  both 
carriers  upon  the  same  contract.*  And  so  a  judgment  in  favor 
of  a  carrier,  in  an  action  for  the  recovery  of  freight,  is  a  bar 
to  an  action  by  the  owner  of  the  goods  for  the  recovery  of 
damages  for  their  destruction,  caused  by  failure  on  the  part 
of  the  carrier  to  perform  its  contract  of  transportation.**    Un- 

IL.  a  ft  M.  a  Ry.  Ca  V.  Bennett*       «IcL 
S9  Ind.  457 ;  Hill  ▼.  Pena  Ca,  90       ^  Hall  ▼.  Cheney,  86  N.  H.  20. 
Ind.  459.  «  Ozley  v.  Railway  Ca.  65  Ma  629- 

2  Keith  ▼.  Railroad  Ca,  1  W.  K  B£  €82. 
451.  7  Railroad  Ca  ▼.  Blackmore,  1  Q 

•EUett  V.  Railroad  Ca,  76  Ma  618;  C  (X  42  (Ham.  Ca,  1886). 
Davia  ▼.  Railway  Ca,  16  W.  K  R       •  Clark  ▼.  Railway  Co.,  64  Ma  44a 
427  (Ma,  1886).    See  Hutchinson  on       'Reynolds  ▼.  Railroad  Ca,  29  O.  a 

Carriers,  8ec&  766,  767;  Lawson  on  602. 
Carriers,  sec  24a  w  Dunham  v.  Bower.  77  N.  Y.  7a 
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less  a  carrier  actaally  receives  goods  into  its  possession,  there 
is  no  liability  imposed  upon  it,  even  to  an  innocent  consignee 
or  indorsee  for  valae;  and  the  carrier  may  show  that  the 
goods  were  not  in  fact  received.^  Where  a  shipper  intrusts 
goods  to  a  carrier,  requiring  a  particular  degree  of  care  in 
their  transportation,  but  does  not  give  the  actual  contents  or 
precise  nature  of  the  same,  the  carrier  may,  in  an  action  for 
their  loss,  set  up  a  defense  that  it  did  not  receive  or  agree  to 
transport  the  particular  kind  of  goods.  And  it  may  be  shown 
under  a  general  denial  that  it  did  not  enter  into  a  contract  to 
receive  the  particular  kind  of  goods  because  of  the  deception 
of  the  shipper.'  A  carrier  of  passengers  in  Ohio  is  required 
by  statute  to  cause  a  certain  number  of  regular  trains  for  pas- 
sengers to  stop  daily,  at  stations  where  there  are  three  thou- 
sand inhabitants,  a  sufficient  length  of  time  to  receive  and  let 
off  passengers,  and  prescribes  a  penalty  for  failing  so  to  do.' 
Hence  it  follows  that  in  an  action  by  a  passenger  who  has 
been  ejected  because  he  holds  a  ticket  for  a  station  at  which 
the  train  does  not  stop,  in  view  of  the  statute  a  defense  can- 
not  be  urged  that  by  the  regulations  of  the  carrier  the  train 
does  not  stop  at  the  station  for  which  the  ticket  calls,  if  there 
be  a  population  of  three  thousand  inhabitants  at  such  place.^ 
Sec.  421.  Answer  that  goods  were  lost  by  land-slide  — 
Flood  —Act  of  God.— 

[Special  contract  of  shipment  Tnay  first  he  set  up^  as  in  sec,  4£ij 
postJ] 

Defendant  says  that  while  said  merchandise  was  being 
transported,  pursuant  to  the  above  special  contract,  and  with- 
out any  carelessness  or  misconduct  of  the  defendant  or  its 
servants,  or  any  defect  of  the  car  in  which  said  goods  were 
being  transported,  the  train  of  cars  of  which  the  car  in  which 
plaintiff's  goods  were  being  transported  formed  a  part  was 
stopped  without  fault  of  defendant  or  its  servants  in  the  nar- 
rows between  B.,  W.  Va.,  and  M.,  W.  Va.,  by  a  "  land-slide," 

•and  detained  for  the  space  of hours,  and  when  said  track 

was  cleared  so  that  said  train  of  cars  could  and  did  proceed  to 
M.,  W.  Va.,  where,  without  any  fault  of  defendant  or  its  serv- 

1  Bank  ▼.  Railroad  Co.,  24  W.  L.  R        «  Penn.  Ca  v.  Wentz,  87  O.  &  88a 

835  (Minn.,  1890).  Such  regulations  are  subject  to  legis- 

1  Despatch  Line  v.  Glenny,  41  O.  S.  lative   control.     Commonwealth  t. 

16(1    See  AngeU  on  Carriera,  sec.  265  Railroad  Ca,  lOd  Ma8&  254;  Shields 

(5th  edX  v.  State,  26  O.  S.  86;  &  a,  95  U.  a 

s  R  S.,  sec.  8d2a  819. 
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ants,  said  train  of  oars,  of  which  the  car  in  which  plaintiff's 
goods  were  being  transported  formed  a  part,  was  caught  in 
an  nnnsnal  flood  of  water,  and  said  goods  were  so  badly  dam- 
aged as  to  render  them  worthless  by  unavoidable  accident  by 
said  unusual  flood,  and  not  by  any  default,  negligence  or  mis- 
conduct of  the  defendant.  "Whereupon  defendant,  having  fully 
answered,  asks  to  be  dismissed.  / 

See.  422.  Answer  that  liability  was  limited  by  speciai 

contract. — 

W(M>ttanJ] 

jDeiendant  admits  that  the  goods  described  in  the  petition 
were  shipped  on  its  cars,  and  were  damaged,  as  alleged,  but 
says  that  tne  same  were  shipped  under  special  contract,  which 
provided  in  substance:  [here plead  svistance.] 

That  the  defendant  fully  complied  on  his  part  with  the  con- 
ditions of  said  contract  to  be  performed,  and  said  injury  and 
damage  resulted  without  the  fault  or  nej^ligence  of  defendant. 

That  the  plaintiff  did  not  comply  with  the  conditions  of 
said  contract  in  this :  [state  wherew,  ca/rrier  failed?^ 

That  by  reason  of  the  plaintiff's  failure  to  comply  with  said 
contract  and  of  his  acts  above  stated  said  injury  resulted. 

\0t^  That  while  defendant  was  transporting  said  goods 
under  said  contract,  using  ordinary  care  and  all  proper  dili- 

?^ence,  the  same  were,  without  any  fault  or  negligence  on  de- 
endant's  part,  destroyed  by  {staU  how  destroyed,)] 

NOTB. —  A  carrier  may  by  special  agreement  limit  its  liability,  but  not  by 
a  general  notice  unknown  to  the  part^  engaging  the  eervioe  of  the  carrier. 
Oaiaes  v.  Tran&  Ck).,  28  O.  &  487 ;  Davidson  v.  Graham,  2  O.  a  181 ;  Graham 
V.  Davis,  4  O.  a  862 ;  Welsh  ▼.  Railroad  Ca,  10  O.  &  65 ;  Railroad  CJa  v. 
Pontius,  19  O.  S.  221.  The  burden  is  on  the  carrier  to  prove  the  special  con- 
tracti  and  that  the  loss  falls  within  the  terms  tiiereof.  Graham  v.  Davis, 
supra;  Union  Exp.  Co.  v.  Graham,  26  O.  &  595 ;  United  States  Expi  Ca  v. 
Hachman,  28  O.  a  144.  In  the  absence  of  fraud,  evidence  cannot  be  admit- 
ted to  show  that  the  consignor  did  not  know  the  contents  of  a  bill  of  lading. 
Grace  v.  Adams,  100  Masa  505 ;  Kirkiand  v.  Dinsmore,  16  N.  T.  171. 

Sec.  423.  Answer  tliat  property  was  stolen  without  de- 
fendant's fault. — 

Defendant  admits  that  the  goods  described  in  the  petition 
were  directed  and  shipped  as  therein  stated,  but  says  that  it 
safely  carried  said  goods  to  said  city  of ,  and  to  the  ad- 
dress of  said  R.  F.  at  said  city,  as  marked  on  said  packages 
and  contained  in  the  bill  of  lading. 

That  defendant  thereapon  made  diligent  search  for  said 
R.  F.,  but  found  that  he  aid  not  reside  or  do  business  at  said 
city,  and  was  not  there. 

That  defendant  made  inquiry  of  various  persons  in  said  city 
as  to  the  whereabouts  of  said  K.  F.,  and  found  that  he  form* 
erly  resided  at  the  place  to  which  said  goods  were  addressed, 
but  could  not,  after  diligent  and  carefufsearch  in  said  neigh- 
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borhood  and  throughout  said  city,  learn  where  he  resided,  or 
had  gone,  or  his  present  residence. 

That  defendant  immediately  notified  the  plaintiff,  who 
shipped  said  goods,  that  said  K.  F.  could  not  be  found,  and 
plax3ed  said  goods  [state  the  place  cmd  sfuywing  it  to  he  a  safe 
plaoe  for  storing  or  keeping  the  kind  of  goods  losf]^  and  kept 
and  cared  for  the  same  in  a  proper  and  careful  manner,  but 

on  the day  of ,  18 — ,  without  the  fault  or  negligence 

of  the  defendant,  said  [the  place  where  the  goods  were 

stored]  was  broken  into  by  some  unknown  persons,  and  said 
goods  were,  without  the  fault  or  negligence  of  defendant, 
stolen  therefrom,  and  have  not  been  recovered. 

Sec.  424.  Answer  that  goods  were  improperly  packed. — 

Defendant  says  that  the  goods  mentioned  in  plaintiff's  peti- 
tion were  of  such  a  nature  as  to  be  easily  broken,  from  a  very 
slight  cause,  and  great  care  should  have  been  exercised  bv 
said  plaintiff  in  preparing  the  same  for  shipment,  all  of  which 
said  plaintiff  well  knew,  but  that  this  defendant  could  not  rea- 
sonably be  expected  to  know  the  nature  thereof. 

That  said  goods  were  delivered  by  plaintiff  to  this  defendant 
packed  in  an  improper  and  careless  manner  [here  state  particu- 
lars']^ when  they  should  have  been  packed  [here  stable  now  tiiey 
shovld  have  'beenvacked\  and  that  by  reason  of  said  defective 
packing,  and  without  any  fault  or  negligence  on  the  part  of 
this  derendant,  said  goods  were  injured. 

Wherefore,  etc. 

NoTB. —  A  carrier  may  refuge  to  receive  articles  improperly  packed, -but 
if  received  must  use  due  care,  and  if  lost  must  show  that  it  was  caused  by 
the  defective  pacJcing.    Uuion  Exp.'Ca  v.  Graham,  26  O.  S.  695. 
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Sec.  425.  What  are  contempts  of  conrt.—  The  code  pro* 
vides  that  disobedience,  or  resistance  to  a  lawful  writ,  process, 
order,  judgment  or  demand  of  a  court  or  an  officer,  or  mis- 
behavior of  an  officer  in  court  or  in  his  official  transactions, 
or  a  failure  to  obey  a  subpoena,  or  a  refusal  to  be  sworn  or  to 
answer  as  a  witness,  or  the  rescue  or  attempted  rescue  of  a 
person  or  of  property  in  the  custody  of  an  officer,  or  the  fail- 
ure of  a  person  to  appear  as  a  witness  in  compliance  with 
a  recognizance,  constitute  contempts  of  court.'  In  addition 
to  this  provision  there  are  other  acts  which  are  made  con- 
tempts by  adjudication  and  statutory  enactment.  Where  a 
person  summoned  as  a  juror  refuses  to  serve  without  reason- 
able excuse;'  or  a  garnishee  who  has  been  regularly  served 
with  process  fails  to  appear  and  answer; '  or  a  person  refuses 
to  be  sworn  or  to  answer  as  a  witness,  except  in  oases  where 
fees  are  not  paid;*  or  the  non-performance  of  an  act  ordered 
to  be  done  by  an  award ;  ^  or  disobedience  of  an  order  of  a 
referee;*  or  an  interference  with  an  officer  appointed   by 

^  O.  Ck>de,  sea  5640.  contempt  a  witness  who  refuses  to 

2  R  Sb,  sec  5178.  answer.    De  Camp  v.  Archibald,  81 

s  R  &,  sec.  5549.  W.  L.  E  89;  60  O.  a  618;  Dogge  v. 

« R  a,  sec&  5252, 5605.    See  15  W.  State,  21  Neb.  278-8 ;  In  re  Abelei» 

L.  a  192;  Id.  267;  10  O.  886.    Con-  12Kan.451;  Ex  parte  McKee,  18  Ma 

tra,  8  a  a  a  264;  4  W.  L.  R  457;  599;  Burnsidev.  Dewstoe^  15  W. K BL 

R  a,  sees.  5254-5257;  15  W.  L.   R  197. 

192.     A   notary    public    in    taking  *  R  a,  sec.  5610L 

depositions  has  power  to  punish  for       '  R  a,  sea  5481. 
*^  523 
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oourt:*  or  disobedience  by  a  witness  of  an  order  requiring 
a  separation  of  witnesses;'  or  a  refusal  to  pay  alimony:*  or 
disobedience  of  an  order  to  abate  a  public  nuisance:*  or  re- 
fusing to  make  a  return  of  a  writ  of  habeas  corpus;  *  or  a 
purchaser  at  a  sheriff's  sale  failingr  to  pay  the  purchase- 
money,*  are  all  declared  or  held  to  be  contempts  of  court. 
A  witness  is  guilty  of  contempt  if  he  refuses  to  testify  as  an 
expert  without  being  paid  extra  compensation.' 

The  delivery  to  the  sheriff  of  property  attached  for  which 
an  undertaking  has  been  given,  or  the  payment  of  money  due 
upon  such  undertaking,*  or  the  deposit  or  delivery  of  money 
or  other  thing,  may  be  enforced  by  proceedings  in  contempt.' 
And  so  may  disobedience  of  an  injunction  or  restraining 
order  be  punished  as  a  contempt.^^  But  the  payment  of  a  debt 
where  there  has  been  no  fraud  practiced  cannot  be  enforced 
as  for  contempt.^^  Removing  a  witness  from  the  county  of  his 
residence  where  he  is  under  subpcBiia  to  attend  upon  the  trial 
of  a  pending  cause,  is  a  contempt. ^2 

As  a  receiver  is  an  officer  of  court,  and  the  property  placed 
in  his  hands  is  in  fact  in  the  custody  of  the  court,  it  follows 
that  any  interference  with  the  same  in  any  manner  is  in  con- 
tempt of  court.  Any  one  who  attempts  to  levy  an  execution 
or  an  attachment  upon  the  property,  or  who  interferes  there- 
with in  any  manner,  is  guilty  of  contempt."  The  title  to  prop- 
erty passes  the  moment  the  order  appointing  the  receiver  is 
made,  whether  reduced  to  possession  or  not,  and  even  before^ 
the  appointment  is  in  all  respects  perfected ; "  so  that  a  Seconal 
receiver,  subsequently  appointed,  if  only  an  hour  or  more  in- 

1  Spinning  v.  OU  and  T.  Ca,  3  Disn.  •  R.  a,  sec.  659a 
361 :  Eiselman  v.  ThiU,  1  C.  a  Q  R.  10  r.  a,  soc.  5581. 
\m  11  Union  Bank  v.  Bank,  6  O.  a  255 : 
s  Dickson  y.  StatCp  89  O.  a  73.  See  Edgarton  v.  Hanna,  11 0.  a  823 : 
>  Kaderabek  ▼.  Kaderabek,  8  O.  G.  McClelland  v.  Bishop,  43  O.  a  lia 
C.  419 ;  Rapalje  on  Contempt,  sec.  36.  "  Hale  v.  State,  65  O.  S.  210,  over- 
There  can  be  no  punishment  where  ruling  Baldwin  v.  State,  11 0.  S.  681. 
it  is  not  within  the  power  of  the  i>  Richards  v.  People,  81  111.  551: 
party  to  pay.  Pancost  v.  State,  l.'^  0.  Read  v.  Brayton,  35  N.  Y.  a  188 : 
C,  C.  246.  Noe  v.  Gibson,  7  Paige,  518. 

•  SrhuiU  V.  State,  33  O.  a  276.  u  Steele  v.  Sturges.  5  Abb.  Pr.  442 : 

•  Newman's  Case,  1  W.  L.  J.  168.  i^  re  Berry.  36  Barb.  55;  Hazelrigg 

•  R  a,  sec.  5397.  v.  Bronbaugh,  78  Ky.  63 ;  Storm  v. 
7  State  ▼.  Darby,  17  W.  L.  B.  62 ;  Waddell  3  Sandf.  494 :   Wilson  t. 

Ex  parte  Dement)  58  Ala.  389;  Peo-    Allen.  6  Barb.  543;  Maynard  v.  Bond 
pie    ▼.  Montgomery,  18    Abb     Pr.    ^7  j/^  815u 
(N.  a)  307 :   Buchanan  ▼.  Stete,  35 
Am.  Rep.  630. 

•  R.  a.  sea  5556b 
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tervenes,  cannot  assume  control  of  the  property,  even  though 
he  perfects  his  appointment  first,  and  any  interference  by  him 
will  be  in  contempt.*  In  fact,  all  parties  implicated  in  a  pro- 
ceeding for  the  appointment  of  another  receiver  under  such 
circumstances  are  amenable  to  the  court.  There  is  no  im- 
munity for  counsel  who  advise  or  through  whose  instrumen- 
tality and  professional  aid  the  same  is  prosecuted.^  It  is  not 
considered  essential  that  a  person  be  officially  apprised  of  a 
receiver's  appointment  to  render  him  liable  for  contempt,  but 
actual  knowledge  of  the  gi*anting  of  an  order  is  sufficient  to 
fix  the  responsibility.'  It  will  be  adequate  notice  to  fix  the 
liability  if  a  person  in  court  informs  another  of  the  order 
made;^  and  it  is  immaterial  whether  the  order  has  actually 
been  drawn  or  not,  so  long  as  parties  have  knowledge  that  it 
is  made.^  These  principles  are  applicable  to  all  orders,  such 
as  injunction  and  the  like. 

Newspapers  can  not  be  held  for  contempt  when  they  give 
fair,  accurate  and  impartial  reports  of  trials,  nor  for  editorial 
comments  made  fairly  and  in  good  faith,  but  they  can  not  criti- 
cise a  court,  its  officers,  attorneys,  witnesses,  or  parties  unjustly 
or  intemperately,  or  publish  a  false  or  unfair  report  during  the 
pendency  of  a  case,  if  it  tends  to  prejudice  the  public,  or  jury, 
or  to  obstruct  the  administration  of  justice,  without  becoming 
liable  for  contempt.^  Newspaper  comments,  though  libelous, 
having  no  relation  to  proceedmgs  of  a  court  which  are  wholly 
past  and  ended,  are  not  in  contempt  of  courts 

Sec.  426.  What  contempts  may  be  punished  sum- 
marily.— A  court  or  judge  at  chambers  may  punish  summarily 
a  person  guilty  of  misbehavior  in  the  presence  of  or  so  near  the 
court  or  judge  as  to  obstruct  the  administration  of  justice.®  The 
power  thus  conferred  upon  a  judge  at  chambers  is  not  extended 
to  all  orders.  The  authority  of  courts  to  punish  the  specific 
acts  as  provided  in  the  several  provisions  of  the  code  is  cortferred 
only  upon  the  court,  and  not  upon  the  judge  or  judges  sitting 
at  chambers.^  Constitutional  courts,  however,  are  possessed  of 
an  inherent  power  to  punish  summarily  persons  guilty  of  direct 
or  constructive  contempts  of  court,  independently  of  statute. 
The  general  assembly  is  without  authority  to  abridge  the 
power  of  such  courts.^^    It  is  inherent  in  courts  of  general  juris- 

'  Spinning   v.    Insurance   Co.,   2  *  Hull  v.  Heed,  3  Edw.  Ch.  286. 

Bisn.  336;  People  v.  Bank,  53  Barb.  *  High  on  Receivers,  sec.  166. 

412;  S.  C,  35  How.   Pr.  428.    See  «  In  re  Press  Post,  6  Oh.  Bee.  10. 

Pugh  V.  Brown,  19  0.  202.  ^  Fost  v.  State,  7  Oh.  Dec.  257 ;  14 

'Spinning  v.    Insurance   Co.,    2  C.  C.  111. 

Disn.  336,  Gohlson  J.,  on  page  345,  «R.  S.,  sec.  5639. 

etc. ;  High  on  Receivers,  sec.  51 ;  '  Davis  v.  State,  50  O.  S.  194. 

Mahoney  v.  Belmont,  62  N.  Y.  133.  "  Hale  v.  State,  55  O.  S.  210. 

3  Allen  V.  State,  61  Ga.  166 ;  I^ewia 
V.  Singleton,  61  Ga.  164. 
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diction  independent  of  legislation,  and  has  always  existed  in  the 
courts  of  England  and  in  this  country.  The  legislature  may 
regulate  that  power  of  the  court.^  The  statute  is  declaratory  of 
the  common  law  on  the  subject  of  contempts,  and  hence  a  court 
may  punish  one  who  assaults  an  oflScer  of  court,  as  the  prosecut- 
ing attorney,  during  the  progress  of  a  trial,  even  though  it  oc- 
curs during  a  recess  and  outside  the  court  room.^ 

Sec.  427.    Charge  in  proceedings  for  contempt— How 

made. — Strictly  speaking,  there  are  no  pleadings  in  proceedings 
for  contempt,  and  nence  it  is  immaterial  whether  the  charge  be 
sworn  to  or  not,  although  the  practice  in  some  jurisdictions  may 
require  affidavits.^  The  proceeding  must  be  conducted  in  the 
name  of  the  state  and  partakes  of  the  nature  of  a  prosecution.^ 
The  charge  must  be  reduced  to  writing  and  the  accused  given 
an  opportunity  to  be  heard  in  his  defense,^  although  it  has  been 
considered  doubtful  whether  any  complaint  is  in  fact  necessary,® 
which,  however,  has  special  reference  to  a  formal  pleading,  as  it 
is  essential  that  a  written  charge  be  made  and  filed  with  the 
clerk. 

One  course  pursued  to  institute  proceedings  in  contempt  is  to 
verbally  call  tne  attention  of  the  court  to  the  alleged  contempt, 
and  ask  that  an  order  be  made  appointing  counsel  to  file  charges, 
which  may  be  as  follows : 

State  of  Ohio  ) 
vs.  r 

Philip  Roe.   ) 
Information  having  been  brought  to  the  court  of  an  alleged 

violation  of  an  order  made  on  tne  day  of ,  18 — 

[state  nature  of  order]  [or,  if  corUempt  be  one  other  than  a  violaium  qf 
an  order  it  may  be  varied  to  suit] ;  it  is  therefore  ordered  that  A.  B., 
an  attorney  of  this  court,  be  and  he  is  hereby  appointed  and  in- 
structed to  prepare  and  prefer,  in  writing,  appropriate  charges  of 
contempt  of  this  court,  claimed  to  have  been  committed  by  the 
said  Philip  Roe,  and  file  the  same  in  this  court  on  or  before . 

Illustrations  of  charges  are  given  in  the  next  sections,  fol- 
lowed by  subsequent  proceedings. 

Sec.  427a— Same  continued— Nature  of  the  charge 
further  considered.— There  is  no  doubt  in  cases  where  the 

'  Post  V.  State,  14  0.  C.  C.  Ill;  7  ing  an   alleged  contempt   do   not 

Oh.  Dec.  257.  come  within  the  personal  knowledge 

'State  V.  Steube,  19  W.  L.  B.  181 ;  of  the  court  through  its  own  senses, 

State  V.  Myers,  19  W.  L.  B.  302.  See,  the  better  practice  is  to  file  an  in- 

also,  article  in  23  \V.  L.  B.  143;  formation  by  a  proper  representa- 

United  States  v.  Patterson,  26  Fed.  tive  of  the  state,  and  permit  the 

Bep.  511 ;  In  re  Dandridge,  2  Va.  accused  to  file  an  answer  to   the 

Cases,  408.  charge  made  against  him.    Post  v. 

3  Steube  v.  State,  3  0.  C.  C.  384.  State,  14  0.  C.  C.  Ill ;  7  Oh.  Dec 

*  State  V.  Clemens,  6  W.  L.  J.  538.  257. 

s  Lowe   V.   State,   9   O.   S.    338.  «  Steube  v.  State,  3  O.  C.  C.  384. 
Where  the  transactions  constitut- 
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contempt  is  not  committed  in  fade  curiae,  but  that  the  charge 
must  be  in  writing,  as  that  is  the  requirement  of  the  statute ; 
but  there  is  an  absence  of  any  further  direction.  Shall  it  be 
drawn  then  after  the  manner  in  which  pleadings  in  civil  causes 
are  drawn,  or  it  being  of  a  quasi  criminal  character,  must  it  be 
drawn  with  the  same  strictness  as  an  indictment?  In  some 
jurisdictions  the  practice  is  to  prefer  the  charge  by  indictment 
or  information.! 

It  is  only  necessary  to  give  "  the  respondent  sufficient  informa- 
tion concerning  the  nature  and  the  particulars  of  the  offense 
charged.  "2 

A  charge  in  writing  which  states  the  essential  facts  showing 
contempt  is  sufficient.  A  very  convenient  and  proper  practice 
is  to  prepare  a  charge,  the  defendant  an  answer,  and  the  com- 
plainant a  reply,  in  cases  where  the  controversy  is  of  such 
nature  as  to  justify  such  a  course. 

Sec.  4271).     How  shall  the  proceeding:  be  entitled.— 

There  is  also  an  absence  of  any  direction  in  the  statute  as  to  the 
style  which  the  proceeding  must  assume,  and  the  practice  in 
this  respect  is  varied.  And  so  with  the  authorities.  The  course 
pursued  in  Ohio,  so  far  as  the  reported  cases  show,  is  that  given 
in  a  former  section,^  giving  to  the  proceeding  a  specific  title  in 
the  name  of  the  state.* 

The  proceeding  is  also  commenced  in  many  instances  under 
the  style  of  the  original  case  in  which  it  is  complained  that  the 
order  has  been  violated  or  the  contempt  committed.  This  is 
often  more  convenient  from  the  nature  of  the  case,  and  is  sup- 
ported by  authority.^ 

Sec.  428.  Charge  of  contempt  for  assaulting  officer.— 

This  day  came  J.  T.  H.,  one  of  the  attornejy^s  of  said  court, 
specially  appointed  by  the  court  herein  to  file  and  prosecute 
a  charge  of  contempt  against  the  defendant  F.  S.,  and  com- 
plains to  the  court  tnat  on  the day  of ,  18—,   said 

defendant  P.  S.,  one  of  the  witnesses  for  the  defendant  in  the 

case  of against ,  then  pending  and  still  on  trial 

in  this  court,  during  a  recess  in  said  trial  at ,  within  said 

county  of ,  and  state  of  Ohio,  unlawfully  and  wrong- 
fully assaulted,  struck,  wounded  and  thereby  disabled   from 

proceeding  with  the  trial  of  said  cause  of against , 

one  C.  H.,  the  dulv  elected,  qualified  and  acting  prosecuting 
attorney  within  and  for  said  county  and  one  of  the  officers  of 
this  court,  theretofore  and  then  engaged  in  conducting  the 
trial  of  said  cause  on  behalf  of  the  state  of  Ohio,  said  assault, 

'  Rapalje  on  Cont,  sec.  93.  -•  In  re  Post,  14  0.  C.  C.  Ill ;  7  Oh. 

'  Bates  Case,  55  N.  H.  375 ;  Rapalje  Dec.  257 ;  see  cases  cited  generally 
on  Cont.  sec.  172 ;  Post  v.  State,  14  in  this  chapter. 
O.  C.  C.  111.  5  4  Enc.  of  PI.  <&  Pr.  773;  Rapalje 

3  Ante,  sec.  427.  on  Cont.  sec.  95. 
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striking,  wounding^ and  disabling  of  said  C.  H.  being  so  made 
and  done  by  said  F.  S.  in  the  presence  of  the  court,  with  the 
intent  and  thereby  to  obstruct  the  administration  of  justice 
in  said  cause.  Said  F.  S.  was  then  and  thereby  guilty  of  ob- 
structing the  administration  of  justice  and  of  contempt  of  this 
court,  contrary  to  the  statute  in  such  case  made  and  provided. 

Sec.  439.    Information  charglns:  contempt  in  writing 

scnrrilons  articles  in  newspaper. — 

The  State  of  Ohio 

vs. 

A.  B. 

In  obedience  to  the  order  of  this  court,  the  state  of  Ohio, 
by  J.  T.  H.,  T.  P.  L.  and  J.  H.  C,  members  of  the  bar  ap- 
pointed by  the  court  for  that  purpose,  charges  and  states  that 

on  the  day  of  ,  18—,  in  the  presence  of  the  said 

court  of  common  pleas  of  said county,  and  state  of  Ohio, 

A.  O.  M.  was  guilty  of  misbehavior  and  contempt  of  court,  in 
this,  to  wit : 

That  said  court  was  on  said  dav  and  had  been  from  on  or 

about  the day  of ,  18 — ,  next  preceding,  engaged  in 

the  trial  of  the  case  of  v. upon  an  indictment  for 

,  which  said  indictment  was  duly  found  and  returned  at  a 

former  term  of  said  court  by  a  grand  jury,  duly  drawn,  sum- 
moned, impaneled  and  sworn  to  inquire  into  said  offense  and 
others  within  the  body  of  said  county  [or  if  .civil  caaey  state 
the  nature]. 

That  at  the  time  said  special  grand  jury  was  ordered,  drawn, 
summoned,  impaneled  and  sworn,  the  Hon.  D.  F.  P.  was  one 
of  the  judges  of  said  court;  that  one  0.  H.  was  the  prosecut- 
ing attorney  of  said  county,  and  that  one  J.  J.  J.  was  the 
clerk  of  said  court. 

That  the  said  Hon.  D.  F.  P.  was,  on  the  day  of , 

18 — ,  the  judge  of  said  court  sitting  in  the  trial  of  said  case  of 

the  State  of  Ohio  against  ;  that  said  C-  H.  was  on  said 

day  the  prosecuting  attorney  of  said  county  en^ged  in  the 
trial  of  said  case  m  behalf  of  the  state  of  Ohio;  and  one 
G.  K.  N.  was  on  said  day  a  duly  admitted  and  practicing 
member  of  the  bar  of  said  state,  and  as  an  officer  of  said  court 
was  engaged  for  the  state  in  the  trial  of  said  case. 

That  on  the  said day  of ,  18 — ,  said  A.  O.  M.,  to 

vilify,  degrade  and  defame  said  court  and  its  said  several  offi- 
cers, to  wit,  D.  F.  P.,  0.  H.,  G.  K.  N.  and  J.  J.  J.,  and  the 
grand  jurors  who  found  and  presented  said  indictment,  and  to 
bring  the  said  court  and  its  said  officers  into  contempt,  and 
to  obstruct  the  administration  of  justice  in  said  cause  tnereto- 
fore,  then  and  still  pending  and  on  trial  in  said  court,  did 
write  and  publish,  and  cause  to  be  published  in  the  0.  £.,  a 
newspaper  printed  at  the  cit}^  of  C,  in  the  county  of , 
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and  state  of  Ohio,  and  caused  to  be  published  and  circulated 
throughout  said  state  and  in  the  said  county  of  F.,  in  the 
presence  of  the  said  court,  a  certain  libelous,  false  and  mali- 
cious article,  a  copy  of  which  is  as  follows,  to  wit:  [Insert 
copy  of  oHicleA 
That  said  Hon.  D.  F.  P.,  the  judge  of  said  court,  on  said 

—  day  of ,  18 — ^  is  the  person  referred  to  in  said  arti- 
cle as  "  D.  P." 

That  the  said  C.  H.,  the  said  prosecuting  attorney  on  said 
day,  is  the  person  referred  to  in  said  article  as  "  0.  W.  H." 

That  the  said  J.  J.  J.,  clerk  of  said  court  at  the  time  said 
grand  jury  was  drawn  and  impaneled,  is  the  person  referred 
to  in  said  article  as  "  the  clerk.^' 

That  said  G.  K.  N.  wits  on  the  said day  of ,  18 — , 

an  officer  of  said  court,  as  aforesaid. 

Wherefore  said  A.  O.  M.  is  guilty  of  contempt  of  said  court, 
contrary  to  the  laws  of  the  land. 

Note.—  From  Myers  v.  State,  46  O.  a  47a 

See.  430.  Proceedings  upon  filing  of  charge.— 

Upon  the  filing  of  the  charge  by  counsel  appointed  for  that 

purpose,  the  following  entry  should  be  made : 

State  of  Ohio  ) 

vs.  >   Proceedings  in  contempt. 

Philip  Roe.    ) 
This  day  came  A.  B.,  heretofore  appointed  by  this  court  to 

frepare  and  prefer  a  charge  of  contempt  against  the  said 
^hilip  Eoe,  and  on  behalf  of  the  state  of  Ohio,  and  in  pursu- 
ance of  said  order  of  court,  filed  written  charges  of  contempt 
of  this  court  against  the  said  Philip  Boe  for  a  violation  of 
[itate  whatever  order  may  he"]. 

It  is  therefore  ordered  by  the  court,  that  a  copy  of  said 
charge  of  contempt  be  forthwith  served  upon  the  said  Philip 
Boe,  together  with  a  copy  of  this  order,  and  that  he  be  re- 
quired to  file  his  written  answer  to  said  charge  of  contempt 

on  or  before  the day  of ,  18 — ,  and  that  he  appear 

before  this  court  on  the day  of ,  18 — ,  at o^clock 

—  M.,  ready  to  answer  said  charge  so  made  against  him. 

As  clerks  are  not  usually  supplied  with  blanks  covering 
this  proceeding,  counsel  should  assist  in  the  preparation  of 
the  order  to  be  served  on  the  defendant,  which  may  be  as 
follows: 

SUMMONS   IN   OONT^MFT. 

To ,  Sheriflf : 

Whereas  on  the day  of ,  18 — ,  A.  B.,  an  attorney 

of  this  court,  under  an  order  of  this  court,  in  the  name  of  the 
state  of  Ohio,  filed  a  written  charge  of  contempt  of  court. 
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alleged  to  have  been  committed  by  the  said  Philip  Eoe,  which 
is  as  follows:  [The  written  charge  may  property  be  inserted 
hereJ] 

And  whereas  said  court  of  common  pleas  did  on  the  

day  of ,  18 — ,  make  an  order,  of  which  the  following  is  a 

copy :  [Copy  of  order.] 

YovL  are  therefore  commanded  to  forthwith  serve  a  oo\)y 
of  this  writ  on  the  said  Philip  Roe,  and  the  said  Philip  Boe  is 
hereby  required  to  file  his  written  answer  to  said  charge  as 

required  by  said  order,  on  or  before  the  day  of ^ 

18—,  and  that  he  be  and  appear  before  this  court  on  the 

day  of ,  18 — ,  at oxlook  —  M.,  ready  to  answer  said 

charge. 

You  will  make  due  return  of  this  writ  forthwith  upon  its 
execution. 

In  witness  whereof,  etc. 

A  day  or  time  should  be  fixed  for  filing  an  answer  by 
the  person  charged  before  the  day  fixed  for  the  hearing,  as 
it  will  thus  necessarily  save  delay.  It  may  also  be  necessary 
for  counsel  appointed  by  the  court  to  file  a  reply  to  the  an* 
t  ^er  of  the  accused,  which  may  be  done  by  the  time  fixed  for 
one  hearing.  While  the  proceedings  are  in  their  nature  crim- 
inal, the  pleadings  are  substantially  as  in  civil  cases,  and  it 
may  be  necessary  to  raise  an  issue — at  least  it  is  best  to  do  so 
in  the  manner  indicated. 

If  the  nature  of  the  contempt  is  such  that  it  may  seem  neces- 
sary to  arrest  the  person  charged,  the  foregoing  forms  may  be 
varied.* 

Sec.  431.  The  hearing. —  The  person  accused  must  be  given 
an  opportunity  to  be  heard  by  himself  or  counsel,^  And  a  day 
shall  be  fixed  for  his  presence  to  answer  the  charge,'  at  which 
time  the  court  shall  proceed  to  investigate  the  charge,  and  to 
hear  any  answer  or  testimony  which  the  accused  may  make 
or  offer.^  The  hearing  is  conducted  as  an  ordinary  case,  ex- 
cept that  it  is  before  the  court  whose  order  it  is  claimed  has 
been  violated.  The  person  charged  does  not  have  the  right 
to  a  trial  by  jury.*  It  must  be  before  the  court  in  regular 
session,  and  not  before  a  judge  or  judges  sitting  at  chambers.* 

1  See  Yaple*8  Pldg.,  pp.  1158^9.  « R  &,  sea  5644 

>  B.  &,  soa  6641.  »  Ammon  v.  Johnson,  8  O.  G  G  968L 

<  R  a,  sea  5642L  ^  Davis  v.  State  ez  rel,  50  G  a  1Mb 
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Sec.  432.  Aetious  on  contracts  —  The  petition.—  A  peti- 
tion which  alleges  the  execution  of  a  contract,  and  specificallj 
sets  forth  the  conditions  and  covenants  to  be  kept  and  per- 
formed, and  avers  that  the  same  have  been  violated,  stating  the 
amoant  of  damages  sustained,  with  a  prayer  for  judgment, 
contains  the  essential  elements  of  an  action  upon  a  contract.^ 
It  may  not  always  be  necessary  to  give  the  full  details,  but  it 

1  Wolfe  V.  Schofield,  88  Ind.  175 ;  Westbrook  v.  Sohmaus^  83  Pfta  Bepc  806 ; 

51  Eaa  214  (1893). 
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will  be  safficient  to  substantially  allege  the  terms  of  a  con- 
tract ;  ^  in  any  event,  it  is  only  essential  to  allege  such  facts  as 
are  material  to  plaintiff's  cause  of  action.'  And  where  a  con- 
tract consists  of  an  agreement  to  do  several  things,  the  con- 
ditions, stipulations  and  consideration  as  to  all  should  be  set 
forth.'  An  allegation  that  the  defendant  agreed  to  do  a  cer- 
tain thing  should  be  taken  to  mean  that  he  agreed  in  a  valid 
and  legal  manner/ 

The  character  of  contracts  discussed  in  this  chapter  are  not 
those  for  the  unconditional  payment  of  money  only,  which  are 
generally  negotiable  instruments,  but  may  include  those  falling 
under  section  5085  of  the  code  as  evidences  of  indebtedness,  a 
copy  of  which  must  be  attached  to  the  petition.  It  is  not  neces- 
sary to  here  repeat  what  has  been  before  stated  that  the 
copy  attached  cannot  be  made  to  supply  the  necessary  aver- 
ments in  the  petition.*  But  the  substance  of  such  contracts, 
or  even  a  copy  when  the  same  relates  solely  to  the  case,  and 
contains  all  the  facts  which  seem  necessary  to  state  the  cause 
of  action,  must  be  given  in  the  pleading.  As  to  all  other 
classes  of  contracts  which  are  not  '^  evidence  of  indebtedness," 
this  rule  is  inapplicable,  as  it  would  burden  the  record  and 
increase  the  costs.  Hence,  it  is  not  generally  considered  good 
pleading  to  incorporate  a  copy  of  such  contracts  in  the  plead- 
ing. It  may  often  become,  necessary,  however,  in  assign- 
ing breaches,  to  substantially  set  out  the  whole  contract,  in 
which  case  it  may  be  convenient  to  copy  the  same  into  the 
pleading.'  The  better  course  to  be  adopted  must  necessarily 
depend  upon  the  extent  and  nature  of  the  contract,  and  the 
matters  complained  of,  which  rest  largely  in  the  discretion  and 
good  judgment  of  the  pleader.  Either  a  copy  or  the  substance 
of  the  provisions  should  be  inserted.^  In  Indiana  it  is  con- 
sidered sufficient  to  annex  a  copy  to  the  petition  and  aver 
that  a  contract  was  duly  executed."    Some  other  states  adopt 

1  Logan   ▼.  Apartment  House,  8  *  Swanks  Pldg.,  ppi   198-9;  Craw- 

Wac  Bepi  296  (N.  Y.  Com.  PL,  1898X  ford  v.  Satterfield,  27  O.  &  425 ;  Mo- 

SBoIlins  V.  Lumber  Ca,  81  Minn.  &  Campbell  v.  Vastine^  10  la.  588. 

<  Detroit,  eto.  R  R.  v.  Forbes,  80  7  slack  ▼.  Heath,  1  Abbi  Pr.  881 ; 

Mich.  165.  Stoddard  ▼.  Tread  well,  26  GaL  394; 

«  Jenkinson  ▼.  Vermillion,  62  N.  W.  Fairbanks  ▼.  Bloomfield,  2  Duer,  848. 

Repc  1066  (a  D.,  1892X  ^Straughan  v.  Fairohild,  80  Ind. 

^AnU,  sees.  67,  847.  696;  Whitworth  ▼.  Malcom,  82  Ind. 
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the  same  practice,  bat  this  does  not  apply  to  Ohio.  In  plead- 
ing a  contract  partly  oral  and  partly  written  it  will  be  snlB- 
cient  to  plead  the  general  effect  thereof  without  giving  a  copy.' 

See.  433.  Consideration. —  It  is  a  general  role  that  a  con- 
tract in  writing  is  supported  by  a  valid  consideration,  and 
^  therefore  it  is  not  necessary  to  all^e  the  fact  that  it  was 
made  apon  a  consideration.'  A  different  rale,  however,  pre- 
vails as  to  a  verbal  contract,  in  which  case  it  is  held  to  be 
essential  to  plead  the  consideration  on  which  it  is  based.*  The 
practice,  however,  in  all  cases  is  to  aver  consideration,  which 
is  commendable.  The  law  does  not  look  into  the  question*  of 
adequacy  of  consideration  but  will  leave  that  to  the  parties.* 

Sec.  434.  Conditions  in  contract. —  The  rule  of  pleading 
conditions  has  been  fully  discussed  elsewhere  in  a  general 
way.*  Before  a  person  can  recover  on  a  contract  he  must 
show  that  he  has  complied  with  all  its  terms  and  conditions 
on  his  part  to  be  performed.*  The  rules  of  common-law  plead- 
ing required  that  the  facts  showing  the  performance  of  condi- 
tions precedent  beset  out  in  detail,  and  was  a  subject  attended 
with  much  difficulty  which  the  code  was  intended  to  obviate.^ 
When,  therefore,  a  demand  of  performance  is  necessary  to  ^x 
the  liability  of  a  party  to  a  contract,  it  will  be  sufficient  to 
aver  generally  that  the  plaintiff  has  performed  all  the  condi- 
tions on  his  part.*  An  allegation,  however,  that  a  contract 
'^  has  been  a  valid  and  subsisting  one  ever  since  the  date  of 
its  execution,  and  is  still  valid  and  subsisting  and  binding  on 
said  plaintiff,"  is  not  a  sufficient  averment  of  performance.* 

If  the  facts  pleaded  show  a  repudiation  of  a  contract  by  the 

454:  Insurance  Ckx  ▼.  Hazelett,  105  abrogated  by  statute,  consideration 

Ind.  212.    A  verbal  contract  does  not  must  be  briefly  alleged.     1  Parsons 

of  course  fall  within  the  rule  requir-  on  Contracts  (5th  ed.X  427,  428. 

ing  a  copy  to  be  made  part  of  the  ^  Judy  v.  Louderman,  48  O.  S.  562 ; 

petition.    Hydraulic  Ca  v.  Wilson,  Pilkington  v.  Scott,  15  M.  &  W.  657. 

88  N.  R  Rep.  118  (Ind.,  1893).  ^Ante,  sec.  59. 

1  Board,  eta  v.  MUler,  87  Ind.  257 ;  <  lasigi  v.  Rosenstein,  20  N.  T.  a 

Board  v.  Shipley,  77  Ind.  558 ;  Rail-  491. 

way  V.  Wray,  52  Ind.  57a  '  R  a,  sea  5091. 

s  See   cases  cited  pout,  sea  458 ;  ^  Humphreys  ▼.  Staley,  8  W.  L«  M. 

WiUiams  W  Hall,  79  Cal.  606.  62a 

s  Acheeon  v.  Telegraph  Ca,  96  CaL  'Lowe  ▼.  Phillips,  14  O.  a  808; 

641 ;  81  Paa  Rep.  588  (1892).    Where  Crawford  ▼.  Satterfield,  27  a  a  424. 
the  common-law  rule  has  not  been 
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defendant,  it  will  be  necessary  to  aver  performance  or  readi- 
ness to  perform.^  An  averment  that  plaintiff  is  ready  and 
willing  to  accept  property  and  make  payment  therefor  can- 
not be  construed  to  be  an  allegation  of  payment  or  of  an  offer 
to  pay.^  An  allegation  of  readiness  to  perform  is  not  neces- 
sary where  the  pleading  shows  that  a  defendant  has,  without 
sufficient  cause,  announced  that  he  will  no  longer  perform  his 
part  of  a  contract.' 

§  436.  Assigning  breaches.— A  pleading  which  fails  to 
allege  a  breach  of  contract  is  bad  upon  demurrer/  and  in  as- 
signing the  same  it  is  essential  that  all  facts  constituting  the 
breach  be  alleged,^  which  should  be  in  unequivocal  language 
and  not  left  to  inference.*  The  practice  generally  followed 
is  to  assign  the  breach  in  the  words  of  the  contract.^  Where 
a  contract  is  made  to  do  a  certain  thing  and  the  party  pre- 
sents himself  in  readiness  to  perform  the  same,  and  is  di- 
rected to  do  another  and  different  thing,  he  may  consider  it  a 
breach  and  maintain  an  action  at  once.*  If  a  contract  has 
been  repudiated  b}'  one  of  the  parties  before  the  time  for  its 
performance  has  arrived,  the  other  party  must  show  full  com- 
pliance with  conditions  precedent  before  he  can  maintain  an 
action  thereon,*  as  one  who  has  not  complied  with  his  part  of 
the  contract  cannot  call  upon  the  other  to  respond  in  dam- 
ages.** Nor  will  a  breach  by  one  party  give  the  other  a  right 
to  go  on  and  perform  so  much  of  the  contract  as  he  may  see 
fit,  and  recover  therefor,  without  regard  to  the  price  paid;" 

1  Riley  v.  Walker,  84  N.  R  Repi  100  v.  Champlin,  66  N.  T.  214    It  will 

find.  Appi,  1898).  be  sufQcient  to  aver  the  contract»  th<- 

*  Bailey  ▼.  Lay,  88  Paa  Bepi  407  breach  complained  of,  and  gener:i 

(Cola,  1898).  damages.    Bearber  v.  Cosalis,  80  Oil 

<  Riley  v.  Walker,  84  N.  R  Repi  100  921 

(Ind.  App.,  18931  ?  Jones  v.  Sales,  25  la.  26;  Brown 

«Rich  V.  Calhoun,  12  Sa  Repi  707  v.  Stebbins,  4  Hill,  154;  Gutridge  ▼. 

(Miss.,  1898) ;  Phippe  ▼.  Hope,  17  O.  a  Vanatta,  27  O.  a  866w 

586.  8  Campbell   ▼.  Jimenea,  28  N.  Y. 

>  Branham  v.  Johnson,  62  Ind.  259 ;  Supp.  812. 

Moore  v.  Bease,  80  Cal.  570;  Ward  v.  ^Elsas  ▼.  Meyer,  21  W.  Lb  E  846; 

Hogan,  11  Abb.  N.  C.  478;  Marie  v.  Neale  v.  Ratliff,  15  Q.  R  916;  Hick- 

Garrison,  18  J.  &  a  157.    A  breach  man  v.  Royle^  55  Ind.  55 1    See  9  W. 

may  sometimes  be  set  forth  in  a  gen*  L.  R  181. 

eral  way.    Rowland   v.    Phalen,    1  ^^  Tufts  v.  Saus,  47  Ma  Appi  487. 

Bosw.  48.  "  McGregor  v.  Roes,  96  Mich.  108; 

6  Ma.r   V  Besse,  80  CaL  560 ;  Brown  55  N.  W.  Rep.  658  (Mien.,  1898)i 
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but  where  one  party  to  a  contract,  without  fault  on  the  part 
of  the  other,  fails  to  perform  his  part  so  as  to  enable  him  to 
sue,  he  may  nevertheless  recover  for  the  benefit  derived  by 
the  other  party,  less  any  damages  sustained  by  partial  non- 
performance.* 

'  See.  436.  Judgment  where  several  liable. —  The  common- 
law  rule  that  recovery  must  be  had  against  smy  or  all  parties 
to  a  joint  contract  was  modified  by  the  code  so  as  to  allow 
judgment  to  be  entered  for  or  against  one  or  more  of  several 
defendants  who  are  liable  in  a  joint  action,  without  subjecting 
the  plaintiff  to  the  necessity  of  bringing  a  new  action ;  and  a 
judgment  rendered  for  those  who  are  found  not  liable  and 
against  those  liable.'  If  there  be  doubt  as  to  the  face  of  such 
judgment,  it  would  be  proper  to  make  an  amendment.'  Judg- 
ment may,  in  the  discretion  of  the  court,  be  taken  against  one 
or  more,  leaving  the  action  to  proceed  against  others,  which 
will  operate  as  a  severance  of  the  cause  of  action  as  to  the  re- 
mainder, which  may  be  heard  and  determined  as  if  they  were 
sued  alone,  and  judgment  rendered  against  them  for  the  whole 
or  part  of  the  cause  of  action  as  may  be  proved  against  them.^ 
See.  437.  Entire  contract.-— Where  a  contract  is  entire 
and  is  abandoned  after  part  performance  without  cause,  there 
can  be  no  recovery  even  pro  tanto  unless  the  assent  of  the 
other  party  to  the  abandonment  be  shown.^  Accommodation 
indorsement  is  an  entire  contract  and  cannot  be  filled  up  so 
as  to  make  the  note  payable  part  to  one  person  and  part  to 
another.'  A  judgment  on  an  entire  contract  which  has  been 
severed  merges  the  whole,^  and  the  right  is  exhausted  bjr  a 
single  suit.*    Where  there  has  been  a  part  delivery  of  goods 


I  LjOQ  Ca  V.  Lund,  88  Pac.  Rep. 
595  (Kan.,  1898)l  See,  also,  Branham 
V.  Johnson,  62  IndL  259-63. 

s  Lanipkin  t.  Chisom,  10  O.  a  450 ; 
Brumskill  t.  James,  1  Kern.  294; 
lAarquat  v.  Marquat,  2  Kern.  836. 

>  Lampkin  y.  Chisom,  mipra, 

*  O.  Code,  sees.  5811-12 ;  Hempy  v. 
Ranson,  88  O.  &  819;  Aucker  v. 
Adams,  28  O.  a  548;  Roby  v.  Rains- 
berger,  26  O.  a  676 ;  Stafford  ▼.  Nutt, 


51  Ind.  585 ;  Htibbell  v.  Wolfe,  15  Ind. 
204 ;  Carr  v.  Beckett,  1  O.  C.  G  7a 

»  AHen  v.  Curies,  6  O.  a  505;  Qold- 
smith  V.  Hand,  26  O.  a  101-4. 

0  Erwin  v.  Lynn,  16  O.  a  589. 

'  Er>vin  v.  Lynn,  isupra. 

»  Stein  V.  Steamboat,  17  O.  a  471-5 ; 
Bendernagle  v.  Cocks,  19  Wend.  207 ; 
Fish  V.  Tolley,  6  Hill,  54;  Sccor  v. 
Sturges,  6  N.  Y.  548;  Logan  v.  Cof- 
f rey,  80  Pa.  St  196. 
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sold,  recovery  cannot  be  had  for  their  value  without  delivery 
of  all.^  The  giving  of  a  note  will  sometimes  amount  to  a 
severance  of  an  entire  contract ; '  and  where  a  tripartite  has 
been  entered  into,  and  two  of  the  three  parties  fail  to  per- 
form their  respective  portion,  they  may  be  compelled  to  per- 
form or  pay  damages  at  the  suit  of  a  third  party  who  performs 
or  tenders  performance.* 

Sec,  438.  General  rules. — Although  recovery  cannot  be 
had  on  a  verbal  contract  not  to  be  performed  within  one  year, 
it  IS  otherwise  if  the  same  has  been  partially  performed/ 
Proof  of  alteration  or  interlineation  in  a  contract  cannot  be 
introduced  unless  the  same  be  alleged  in  the  pleading;  *  and  so 
with  an  oral  modification  of  a  written  contract/  Where  a 
contract  sued  upon  depends  upon  the  terms  of  another,  the 
provisions  of  the  latter  must  be  set  forth  in  the  pleading;^  and 
in  framing  a  pleading  upon  an  implied  contract,  it  is  necessary 
only  to  allege  the  facts  showing  the  data  from  which  the  law 
implies  a  promise/  If  one  person  for  a  good  consideration 
makes  a  promise  to  another  for  the  benefit  of  a  third,  such 
third  person  may  maintain  an  action  thereon/  An  allegation 
of  a  contract  in  the  petition,  not  controverted  by  answer,  will 
be  taken  as  true ;  and  an  averment  of  a  different  contract  in 
the  answer  will  not  amount  to  a  denial/®  Where  the  facts 
set  forth  clearly  constitute  a  cause  of  action  upon  contract, 
an  allegation  giving  it  the  aspect  of  a  tort  will  be  treated  as 
surplusage  and  will  not  change  the  nature  of  the  action.^  8o 
where  a  commission  merchant  retains  the  proceeds  of  goods 

1  Witherow  ▼.  Witherow,  16  0. 28a  •Thompson  ▼.  Thompson,  4  O.  & 

'See  Loomis  ▼.  Eagle  Bank,  10  a  888;  Crumbaugh  t.  Kugler,  8  O.  & 

&  827.  644 ;  Emmeit  v.  Brophy,  42  O.  a  82 ; 

)  Wade  ▼.  Pollock,  1  G  a  Q  R  45a  Riordan  t.  Church,  28  N.  Y.  Supp. 

«  Towsly  ▼.  Moore,  80  O.  a  184  82a 

AShelton  v.  Reynolds,  111  N.  C.  ^^Marx  v.  Groas,  22  N.  T.  Supp^ 

595;  16 a  K  Rep.  272  (1892.  898;  Fleischman  ▼.  Steam,  00  N.  Y. 

•  Henry  ▼.  Cli'Uand,  14  Johna  400 ;  110 ;  Simmons  v.  Green,  35  O.  S.  104 ; 

Sansford  ▼.  Halsey,  2  Disn.  25a    See  9  O.  C.  C.  203. 

Building  Contract,  sea  489,  pogL  "  Greentree  v.  Rosentock,  61 N.  Y. 

» Toole  ▼.  Baer,  16  a  E,  Repi  878  5a3;  Segelken  v.  Meyer,  94  N.  Y. 

(Ga.,  1892)t  484;  Conaughty  v.  Nichols,  42  N.Y. 

•Maxwell  on  Code  Pldg.  85,  and  83;  Ledwick  v.  McKimjSSN.Y.SOT- 
cases  cited;  Farron  v.  Sherwood,  17  316;  Whereatt  v.  Ellis,  58  Wis.  627. 
N.  Y.  227. 
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Bold  by  him,  the  action  for  its  recovery  should  be  upon  con- 
tract, and  not  for  commission.^  Where  work  done  under  a 
contract,  thono;h  not  in  strict  accordance  with  its  terms,  is 
accepted  by  or  has  benefited  the  other  party,  a  recovery  may  be 
bad  for  what  it  is  really  worth.  And  so  with  one  which  has 
been  waived,  or  where  the  plaintiff  has  been  prevented  from 
doing  the  work.^  In  a  suit  for  work,  labor  and  materials,  it 
is  not  necessary  to  declare  upon  contract,  but  a  declaration 
may  be  made  generally  for  the  value  of  the  work  and  refer- 
ence made  to  the  contract  to  determine  the  value.'  Where 
money  is  claimed  upon  contract  the  petition  must  show  that 
the  same  is  due  and  unpaid.^  An  allegation,  however,  that  a 
sum  sued  for  is  now  due  is  a  mere  conclusion  of  law.*  Where 
the  action  is  for  the  recovery  of  something  more  than  money, 
as  for  damages,  it  is  not  necessary  to  aver  that  the  damages 
are  due  and  unpaid.* 

Sec.  439.  Actions  on  building  contract. —  The  general 
rule  applicable  to  all  kinds  of  contracts  which  requires  only  a 
substantial  compliance  therewith,  and  excuses  technical,  inad- 
vertent and  unimportant  omissions  and  defects,  is  equally  ap- 
plicable to  building  contracts  J  This  rule  allows  a  recoupment 
in  damages  for  any  material  deficiency.^  Slight  defects  in  the 
performance  of  a  building  contract  will  not  prevent  recovery 
of  the  price  therefor.^  If  the  specifications  have  been  disre- 
garded, recovery  may  nevertheless  be  had  for  the  contract 
price,  less  the  cost  of  making  the  building  conform  to  the 
plans. ^0  Where  work  is  done  under  a  contract  which  is  at  vari- 
ance with  the  strict  terms  of  the  agreement,  and  payments 

1  Qreentree  v.  Rosentock,  61  N.  T.  *  Uoyle  y.  iDSurance  Ca»  44  Cal. 

588:  Walter  v.Bennett»  16  N.T.  250;  264;  Roberts  ▼.  TreadWell,  60  Cal. 

Weymouth  v.  Boyer,  1  Vee.  Jr.  416;  520;  Frisch  v.  Culer,  21  CSai  7L    See 

Harris  v.  Schultz,  40  Barb.  816.  antej  sea  61. 

•i  Newman  v.  McGregor,  6  O.  852 ;  «  RUey  v.  Walker,  84  N.  R  Rep.  10<i 

Edgerton  v.  Coates,  W.  84 ;  Amee  v.  (Ind..  1893)l 

Sloat,  W.  577;  Bagley  v.  Bates,  W.  ^  Ashley  v.  Henahan,  56  0.  S.  559. 

705;  Sperry  v.  Johnson,  11  O.  452.  ^Elsas  v.  Meyer,  21  W.  L.  B.  348; 

»  Higgins  V.  Railroad  Ca,  66  N.  Y.  Mehurin  v.  Stone,  37  0.  S.  49 ;  Gold- 

604;  Farron  v.  Sherwood.  17  N.  Y.  smith  v.  Hand,  26  0.  S.  101. 

227;  Fells  v.  Vestvali,  2  Keyes,  152;  'Horgan  v.  McKenzie,  17  N.  Y.  S. 

Larson  v.  Schmaus,  81  Minn.  4ia  174;  Crouch  y.  Gutman,  31  N.  £. 

^Goodman  v.  Gordon,  87  Ind.  126;  Rep.  271  (N.Y.,1892),and  cases  cited. 

Boone's  Pldg..  seca  26,  185,  150,  104.  '°  Soheible  v.  Klein,  89  Mich.  376 ; 

50  N.  W.  Rep.  857. 
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have  been  made  thereon  during  the  progress  of  the  work 
withoat  objection,  recovery  may  be  had  for  an  unpaid  bal- 
ance without  showing  that  the  contract  has  been  strictly  per- 
formed.^ Formerly,  where  a  contract  provided  that  work 
was  to  be  subject  to  the  approval  of  an  architect,  there 
could  be  no  recovery  unless  it  was  so  approved ;  but  the  rigor/ 
of  this  rule  has  been  so  far  relaxed  as  to  allow  recovery  when 
there  has  been  a  substantial  compliance  in  good  faith.'  In 
bringing  an  action  upon  a  contract  it  must  be  averred  that 
tlie  work  was  approved  by  the  architect,  or  a  reason  given  for 
failure  so  to  do.'  Such  an  allegation  is  unnecessary,  however, 
where  it  is  alleged  that  the  plaintiff  '^  performed  each  and 
every  requirement  by  him  contracted,  as  set  forth  in  the  con- 
tract," or  where  a  general  averment  of  performance  of  condi- 
tions precedent  is  made.*  All  of  the  facts  relating  to  the 
performance  and  deviation  from  the  contract  should  be  fully 
set  forth  and  not  alleged  in  a  general  way.  This  cannot  be 
done  in  the  reply  if  inconsistent  with  the  allegations  of  the 
petition.*  Where  a  certificate  has  been  demanded  of  an 
architect  and  the  same  unjustly  refused,  the  condition  of  the 
contract  as  to  the  certificate  of  the  architect  ceases  to  be  a 
condition  precedent  to  recovery.*  A  provision  that  an  archi- 
tect's certificate  for  extra  work  shall  be  final  is  binding  on 
the  parties.^  A  contractor  may  recover  for  extra  work 
rendered  necessary  by  a  violation  of  an  agreement  by  the 
owner.*  And  where  an  action  is  brought  for  defects  in  the 
work  of  constructing  a  building,  the  same  must  be  fully  set 

I  Goldsmith  v.  Hand,  26  O.  &  101 ;  *  Wilcox  v.  SteDhenaon,  1  So.  Rep./ 

Woodward  ▼.  Fuller.  80  N.  Y.  812;  659  (Fla.,  1892). 

Noland  v.  Whitney,  88  N.  Y.  64a  bee,  »  O'Connor  v.  Dingley,  26  Cal.  11 : 

also,  Loeffler  v.   Froelich,  85  Hun,  Evarts  v.  Smucker,  19  Neb.  41 ;  26  N. 

868;  Coon  v.  Water  Ca,  25  Atl.  Rep.  W.  Rep.  596  (1886);  Durbin  v.  Fisk, 

505  (Pa.,  1898) ;  Arnold  ▼.  Bournique,  16  O.  S.  584. 

83  N.  R  Repi  580  (111.,  1898).  •  Highton  v.  Dessau,  19  N.  Y.  a 

3  Kane  v.  Stone.  89  O.  a  1-11:  Me-  895;  Thomas  y.  Stewart,  182  N.  Y. 
hurin  V.  Stone,  37  O.  S.  49 ;  Ashley  580 ;  80  N.  E.  Rep.  577.  Unless  it  is 
V.  Henahan,  56  0.  S.  559,  holding  provided  in  the  contract  that  the 
that  this  should  be  confined  to  nar-  estimate  of  an  architect  is  not  hind- 
row  limits  and  to  cases  where  there  ing  on  the  owner.  Schuler  v.  Eckert* 
has  been  an  honest  effort  to  perform.  51  n.  W.  Rep,  198  (Mich.,  1892). 
But  see  Arnold  v.  Bournique,  29  W^  7  Anderson  v.  Imhoff,  84  Neb.  885; 
L.  B.  156.  61  N.  W.  Rep.  854  (1892). 

•Ashley  v.  Henahan,  56  O.  S.  559 ;  8  Becker  v.  National,  etc.  Park  Ccx» 

Butler  V.  Tucker,   24  Wend.    447.  99  Huu^  55, 
The  architect  is   the  sole  arbiter. 
Mercer  v.  Harris,  4  Neb.  73. 
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forth  in  the  pleading.*  Delay  on  the  part  of  the  contractors 
will  not  afford  groand  for  refusal  to  pay  an  instalment  due.* 
A  request  to  stop  work,  if  acquiesced  in  by  both  parties,  will 
not  operate  as  a  breach,  unless  by  way  of  a  direction,  and  objec- 
tion is  made  thereto.'  Where  an  owner  completes  a  building 
after  failure  or  delay  by  the  contractor,  it  is  not  essential  that 
the  plans  and  specifications  be  strictly  adhered  to  merely  for 
the  purpose  of  having  correct  accounts  of  the  cost  of  complet- 
ing the  work.* 
Sec.  440.  Petition  for  breach  of  building  contract. — 

Plaintiff  states  that  on  the  day  of ,  18 — ,  in  con- 
sideration of  $ to  be  paid [state  the  payments 

if  desired]^  he  entered  into  a  contract  in  writing  with  said 
defendant,  by  virtue  of  which  contract  said  defendant  prom- 
ised and  agreed  to  erect  and  construct  a  certain  dwelling- 
house  on  the  property  of  plaintiff  situate  in  the  city  of  0., 
which  said  contract  contained  a  provision  that  [state  the  sub- 
stance of  ths provision  claimed  to  he  broken]. 

That  the  plaintiff  has  fully  performed  his  part  of  said  con- 
tract and  complied  with  all  the  provisions  thereof  so  far  as  he 
is  concerned,  but  that  the  defendant  wholly  failed  and  neg- 
lected to  carry  out  and  complete  his  said  contract,  in  that  he 
[sta4e  brea>ches\. 

That  bv  reason  of  the  failure  and  neglect  of  said  defendant 
to  so  fully  carry  out  and  perform  his  said  contract  plaintiff 

has  been  damaged  in  the  sum  of  $ ,  for  which  sum  with 

interest  from ,  18 — ,  he  asks  judgment. 

Note. —  A  copy  of  the  contract  should  not  be  attached  in  this  case.  It 
would  be  otlierwise  if  a  suit  were  for  the  contract  price. 

Sec.  441.  Petition  for  recovery  of  contract  price^  Includ- 
ing extra  work.— 

1.  On  the day  of ,  18 — ,  plaintiff  entered  into  a  con- 
tract in  writing  with  the  defendant,  by  virtue  of  which  con- 
tract, and  in  consideration  of  the  sum  of  $ to  be  by  de- 
fendant paid  to  plaintiff  as  hereinafter  set  forth,  he  agreed  to 
erect  and  construct  a  certain  building  for  said  defendant  upon 

his  premises  in  the  city  of  C,  being  lot  No. ,  etc.,  which 

said  building  was  to  be  constructed  in  the  following  manner : 
[Here  state  substa/nce  of  contract.] 

It  was  provided  by  said  contract  that  said  defendant  should 
pay  said  plaintiff  for  the  construction  of  said  building  as  pro- 

1  Turnbridge  v.  Read,  8  N.  Y.  a  »  McGregor  ▼.  Boss*  56  N.  W.  Rep. 

908 ;    Darrah  v.  Gow,  77  Mich.   16 ;  658  (Mich..  1898). 

48  N.  W.  Rep.  851  (1889).  «  Zimmerman  y.   Gourgensen,  24 

i  Smith  V.  Corn,  8  Miac.  545.  N.  Y.  a  17a 
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vided  by  said  contract  and  as  hereinbefore  set  forth,  said  sum 
of  $ in  the  following  manner:  [State  payments.] 

But  plaintiff  avers  that  on  the  day  of ,  18 — ,  it 

became  necessary  to  make  certain  material  changes  in  said 

contract,  and  it  was  thereupon,  upon  said day  of , 

18 — ,  mutually  and  orally  agreed  between  plaintiff  and  de- 
fendant, that  said  plaintin  should  do  and  perform  the  follow- 
ing additional  work  not  provided  for  in  said  original  contract : 
[State  the  nature  and  extent  of  additional  work.] 

And  for  said  changes  and  additional  work  so  mutually 
agreed  upon  as  aforesaid  by  and  between  said  plaintiff  and 
defendant,  said  defendant  agreed  and  promised  to  pay  said 

plaintiff  therefor  the  sum  of  $ .    Plaintiff  has  fully  and 

completely  carried  out  his  portion  of  the  contract  as  origmally 
made  and  as  modified  as  aforesaid  and  duly  performed  all  re- 
quired of  him  by  virtue  thereof. 

A  copy  of  said  orio^iaal  written  contract  plaintiff  attaches 
to  his  petition  marked  as  an  exhibit. 

There  is  due  and  owing  plaintiff  from  said  defendant  upon 
said  contract  a  balance  upon  said  original  contract  of  the  sum 

of  $ ,  being  the  instalment  so  agreed  to  be  paid  by 

said  defendant,  and  the  further  sum  of  $ ,  the  amount  so 

agreed  to  be  paid  for  said  extra  work,  aggregating  the  sum 
of  $ ,  for  which,  with  interest,  plaintiff  prays  judgment. 

Note. —  Recovery  may  be  had  for  doable  plambiDg  where  the  contract 
provides  that  there  shall  be  extra  pay  for  alterations  or  addition&  McSorley 
V.  Prague,  88  N.  K  Rep.  168  (N.  Y.,  1898).  Recovery  may  be  had  for  extra 
labor  caused  by  neglect  of  me  owner.  Becker  v.  Park  Ckx,  28  N.  Y.  Supp. 
880. 

See.  442.  Petition  against  contractor  for  failure  to  eom- 
plete. — 

[Jfbrmalpart  as  in  antSj  sec.  MO.'] 

That  the  plaintiff  has  performed  all  the  conditions  of  said 
contract  on  nis  part  to  be  performed. 

That  by  the  terms  of  said  agreement  said  building  was  to 

be  finished  and  delivered  to  the  plaintiff  on  the day  of 

,  18 — ,  whereas  in  fact  said  defendant  wholly  failed  to 

comply  with  his  said  contract  in  this  respect  and  did  not  have 
said  building  completed  until . 

That  relying  on  the  contract  with  said  defendant  to  so  com- 

1)lete  said  building,  plaintiff  did  on  the day  of ,  18 — , 
ease  said  building  to  one  E.  F.  for  the  term  of years,  at 

a  yearly  rent  of dollars,  of  which  the  defendant  was  duly 

notified. 

That  by  reason  of  the  defendant's  failure  to  finish  said 
building  the  plaintiff  has  been  unable  to  give  said  E.  F.  pos- 
session of  the  same,  and  tbe  plaintiff  has  thereby  lost  the 
benefit  of  the  lease.  That  the  plaintiff  has  sustainecl  damages 
in  the  sum  of  $ . 

[Prayer,] 
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See.  443.  Petition  on  building  contract  by  assignee. — 

The  plaintiff,  complaining  of  defendant,  says  that  on  or 

about  the day  of ,  18 — ^  one  A.  8.  made  and  entered 

into  a  certain  contract  with  the  defendant,  who  had  a  contract 
with  the  owner,  for  the  erection  and  construction  of  a  certain 
store  or  block  on  [naming  loeatian'jy  in  the  city  of  D.,  by 
which  said  8.  agreed  to  furnish,  dress  and  lay  in  the  whole  of 

the  stone  need^  for  the  said  block,  and  for  the  sum  of 

dollars  each.  Defendant  agreed  to  pay  to  said  S.  and  the 
last  payment  upon  the  last  contract  for  said  stone  work, 

amounting  to dollars,  was  agreed  to  be  paid  to  the  said 

S.  when  the  said  building  was  to  be  finished.  That  said  8. 
went  on  and  furnished  and  laid  all  of  said  stone  work  accord- 
ing to  said  contract,  and  completed  his  said  contract  in  every 

particular.    That  said  building  was  finished  on  the day  of 

,  18 — ;  that  defendant  has  paid  to  said  8.  all  his  said  con- 
tract price,  except  the  sum  of dollars,  being  a  part  of  tiie 

last  payment  which  fell  due .     That  on  the day  of 

,  18 — ,  said  S.  assigned  to  said  plaintiff  for  a  valuable  con- 
sideration all  his  right,  title  and  interest  in  and  to  his  claim 
against  defendant  for  the  balance  due  him  under  said  contract. 
Tnat  the  plaintiff  is  now  the  owner  of  the  same,  and  that 
there  is  due  and  owing  to  the  plaintiff  from  the  defendant 
thereon,  the  sum  of dollars  with  interest  thereon  from . 


Wherefore  plaintiff  prays  for  judgment  against  the  defend- 
ant for  said  sum  of  dollars  with  interest  thereon  from 


Note.— From  Kaioe  ▼.  Stone  Ca,  89  O.  a  L 

Sec.  444.  Answer  of  owner  setting  up  failure  to  procure 
architect's  certificate. — 

^Formal  parts.] 

defendant  states  that  by  the  contract  set  forth  in  plaintiff's 
'  otition  the  building  therein  contracted  for  was  to  be  com- 
pleted by ,  18 — ;  and  that  it  was  specially  provided  in 

said  contract  that  said  building  was  not  to  be  accepted  by  de- 
fendant until  the  plaintiff  had  first  obtained  the  certificate  of 
A.  B.,  the  architect,  that  said  building  was  properly  con- 
strncted. 

Plaintiff  has  not  obtained  the  certificate  of  the  said  A.  B. 
in  accordance  with  the  terms  of  said  contract. 

NoTB. —  The  certificate  of  the  architect  is  conclusive  and  cannot  be  con- 
tradicted.   Kennedy  v.  Poor,  25  Atl.  Rep.  119  (Pa.,  1892). 

See.  445.  Illegal  contracts. —  It  is  a  well-understood  prin- 
ciple of  law  that  where  parties  to  a  transaction  have  woven 
a  web  of  wrong  or  fraud  around  it,  a  court  will  not  unravel  the 
threads  and  separate  the  ^ood  from  the  bad.    But  where  there 
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are  two  considerations  supporting  a  contract,  one  of  which  is 
lawful,  the  other  void,  and  the  one  can  not  be  separated  from 

the  other,  the  contract  will  be  sustained  so  far  as  ]30ssible. 
This  cannot  be  done,  however,  where  one  of  two  considera- 
tions is  unlawful,  as  the  whole  consideration  is  the  basis  for 
the  whole  promise,  and  the  parts  are  inseparable.^  Nor  will 
a  court  enforce  an  illegal  contract  while  it  remains  executory 
or  rescind  it  when  executed,*  but  will  leave  the  parties  to  their 
strict  legal  rights,'  And  where  one  of  two  distinct  considera- 
tions is  void  by  statute,  and  the  other  good,  the  contract  will 
be  held  valid  to  the  extent  of  the  good  consideration,*  espe- 
cially where  the  good  may  be  separated  from  the  bad.*  While 
it,  is  true  that  an  illegal  consideration  vitiates  a  contract,  yet 
a  vendee  of  goods  with  knowledge  of  the  illegality  cannot  set 
up  his  own  legal  intent  in  bar  of  an  action  for  the  recovery  of 
purchase-money.*  A  contract  not  to  employ  one's  talent,  in- 
dustry or  capital  in  business  cannot  be  enforced,  as  it  is  in 
restraint  of  trade  ;^  though  a  contract  partially  in  restraint  of 
trade,  founded  upon  a  valuable  consideration,  may  be  enforced. 
The  pleading  in  such  cases  must  allege  that  the  restraint  is 
partial,  and  that  it  is  supported  by  a  valuable  consideration, 
that  it  is  reasonable  and  not  oppressive,  in  order  to  rebut  the 
presumption  against  its  validity,*  as  parties  to  a  contract  which 
is  contrary  to  public  policy  can  receive  no  aid  from  a  court  of 
justice.*  A  contract  is  made  where  it  is  delivered,  and  the  law 
of  the  place  of  the  delivery  controls  its  validity.^*  Thus,  a  con- 
tract the  consideration  of  which  is  in  whole  or  in  part  the  sup- 
pression of  a  criminal  prosecution,  is  without  any  legal  efficacy 
whatever.^^  But  where  a  contract  is  made  in  one  state  and 
completed  in  another,  the  cause  of  action  accrues  in  the  latter 

1  Widoe  V.  Webb,  20  O.  a  485,  and  •  Lange  v.  Werk,  2  O.  a  620. 
authority  cited ;  Hooker  v.  De  Palos,  '  Emery  v.  Ohio  Candle  Ca»  47  O. 
28  O.  a  251.    See  2  G  a  C.  R  869.  a  820;  11  W.  L.  B.  258;  12  W.  I*  R 

2  Hooker  v.  De  Palos,  supra;  2  Par-  169 ;  9  W.  L  R  86. 

sons  on  Ck>ntracts,  p.  247.  "  Baldwin  v.  Harrison,  24  W.  L.  B. 

»  Kahn  v.  Walton,  46  O.  a  195.  27 ;  S.  G,  6  O  C.  Q  810 ;  Smith  v. 

*  Doty  V.  Bank,  16  O.  a  18a  Frame,  3  O.  C.  C.  587 ;  8  N.  Y.  266; 
»  Thomas  v.  Miles,  8  O.  a  274.  84  Miss.  181 ;  9  Handy,  42;  7  O.  & 

•  Kittle  V.  De  Lamater.  8  Neb.  834 ;    249 ;  25  O.  a  621-5 :  2  Disn.  9 ;  89  IlL 
Smith  V.  Bank,  9  Neb.  81.  225 ;  4  Allen,  864. 

7  Mitchell  V.  Reynolds,  1  Smith's  L.      » Insurance  Co  v.  Hull,  81  W.  L  R 
Cas.  641 ;  Lange  v.  Werk,  2  0.  a  529.    285 ;  51  O.  a  271. 
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state  ;^  and  if  it  is  valid  where  made,  it  will  be  enforced  in  an- 
other state^  although  it  is  such  a  contract  as  would  be  prohib- 
ited by  the  laws  of  the  latter  state,  if  it  does  not  contravene 
good  morals  and  is  not  prejudicial  to  pablio  or  individual 
rights.*  Under  the  law  of  comity  between  states,  the  lea^  loci 
contractus  governs  the  validity  of  contracts,  but  not  the  rem- 
edy or  rules  of  evidence.  If  the  law  of  the  contracting  state 
contravenes  the  policy  of  the  state  where  the  remedy  is  pur- 
sued, or  infringes  upon  the  rights  of  citizens,  there  is  then  no 
rule  of  comity  requiring  the  latter  state  to  enforce  the  con- 
tract.' In  Ohio  it  has  been  held  that  a  contract  compounding 
a  crime,  valid  by  the  laws  of  the  state  where  made,  will  be 
carried  into  effect.* 
Sec.  446.  Petitiou  upon  contract  —  Skeleton  form. — 

The  plaintiff  states  that  on  the day  of ,  18 — ,  the 

defendant  entered  into  a  contract  in  writing  with , 

by  the  terms  of  which  it  was  agreed:  [Owe  substance  of  con- 
tract.] 

The  plaintiff  further  says  that  he  has  in  all  respects  fulfilled 
and  performed  all  thin^  in  the  said  contract  to  be  by  him 
fulfilled   and   performed.      The   plaintiff   further  says   that 

always  since  the day  of ,  18 — ,  and  at  the  present 

time,  the  defendant,  in  violation  of  his  said  agreement  [here 
state  breaches  of  contract]^  by  reason  whereof  the  plaintiff  is 
entitled  to  recover  from  the  defendant  the  sum  oi dol- 
lars, for  which  he  accordingly  demands  judgment. 

Note.— See  Grasselli  v.  Lowden,  11  O.  S.  849.  If  there  be  a  stipulation 
for  liquidated  damages  which  are  uucertain  and  conjectural,  it  will  be  dis- 
regarded. Id.  If  an  evidence  of  indebtedness,  attach  a  copy ;  otherwise 
not    AntCf  sees.  57»  433. 

Sec.  447.  Petition  on  contract  for  sale  of  goods^  the  pro- 
ceeds of  which  are  to  be  applied  by  vendee  towards  liqnida- 
tiou  of  indebtedness  of  insolvent  vendor^  for  recovery  of 
balance  after  payment  of  debts. — 

[Caption^  etc,"] 

That  ou  the day  of ,  18 — ,  plaintiff  was  in  failing 

circumstances  and  unable  to  meet  his  debts  then  due  and  to 
become  due,  and  that  in  order  to  effect  a  compromise  witli 


*  Correll  v.  Construction,  etc  Co.,  Goudy  v.   Grebhart,   1  O.  S.  266 ;  1 

1^6  a  E.  Rep.  156  (S.  C,  1892).  DanieFs  Neg.  Inst,  Bee.  865 ;  Hill  v. 

*«  Harrison   v.  Baldwin,  5  O.  G  Q  Spear,  59  N.  H  253;  Greenwood  v. 

310 ;  Delayhe  v.  Heitkemper,  16  Neb.  Curtis,  6  Mass.  358. 

478  ;Herrickv.  Railway  Ca,  31  Minn.  *  Baldwin  v.  Harrison,  34  W.  L. 

11 ;  16  N.  W.  Rep.  4ia  R  27 ;  affd,  5  O.  Q  Q  810,  but  peud 

»  Kanags  v.  Taylor,  7  O.  S  134, 142 ;  ing  in  supreme  court 
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his  creditors,  and  to  prevent  a  sacrifice  of  his  said  stock  of 
goods,  he  entered  into  a  contract  with  the  defendant,  J.  0.  S., 
by  the  terms  of  which  contract  plaintiff  sold  and  transferred 
all  his  stock  of  goods  then  invoiced,  together  with  the  fixtures 
about  and  in  his  business  house,  and  accounts  due  said  plaint- 
iff, amounting  to  the  sum  of  $ . 

Said  J.  0.  o.,  by  the  terms  of  said  contract,  was  to  use  the 
amount  of  property  and  accounts  above  sold  and  transferred 
to  him  in  payment  of  the  debts  of  said  plaintiff  by  wajr  of 
compromise  as  he  should  be  able  to  obtain  said  claims  against 
said  plaintiff,  said  J.  0.  S.  not  to  pay  out  on  the  said  claims 

against  said  plaintiff  a  sum  exceeding  the  sum  of  $ ,  and 

the  said  J.  C.  S.  was  to  pay  balance,  after  paying  debts  of 
plaintiff,  to  this  plaintiff. 

Plaintiff  herewith  files  a  copy  of  said  contract  with  all  in* 
dorsements. 

Plaintiff  further  says  that  the  said  J.  0.  S.  took  possession 
of  said  stock  of  goods,  fixtures  and  accounts  sold  to  him  by 
the  plaintiff,  and  entered  upon  and  executed  the  trust  created 
by  said  contract,  and  settled  and  compromised  and  paid  off 
the  debts  of  said  plaintiff. 

The  debts  of  said  plaintiff  amounted,  at  the  time  of  said 
sale  and  transfer  to  said  J.  0.  S.  of  said  stock  of  goods,  to  the 

sum  of  $ ,  and  were  to  the  following  persons,  to  wit: 

[N'ames  of  dehtars.'j 

And  that  the  said  J.  C.  S.  paid  off  and  settled  the  above- 
mentioned  claims  as  follows :  \^Names  of  debtors  paid.']  The 
whole  amount  paid  by  said  defendant  J.  C.  S.  in  payment 
and  satisfaction  of  all  the  claims  against  the  plaintiff^  bein^ 

$ and  no  more,  and  leaving  a  balance  in  the  bands  of  said 

J.  C.  8.,  after  paying  all  the  debts  of  said  plaintiff,  to  the 
amount  of  $ . 

Plaintiff  avers  that  all  said  claims  against  him  were  compro- 
mised and  paid  off  on  the day  of ,  18 — ^,and  plaintiff 

avers  that  ne  repeatedly  requested  J.  0.  8.  to  account  to  him 
for  the  balance  m  his  nands  after  the  payment  of  his  debts 
aforesaid,  but  the  defendant,  J.  0.  8.,  has  neglected  hitherto 
and  still  neglects  and  refuses  to  pay  over  or  to  account  to 
plaintiff  for  said  balance. 

Plaintiff  avers  that  there  is  due  him  from  the  defendant, 

J.  0.  S.,  on  the  claim  set  up  in  the  petition,  the  sum  of  $ 

with  interest  thereon  since  ,  18 — ,  and  for  which  sum, 

with  interest,  he  asks  judgment  against  the  said  J.  0.  8.,  and 
for  other  relief.  Plaintiff  also  asks  that  the  defendant,  J.  0. 8., 
may  make  true  answers  to  the  interrogatories  attached  to 
the  petition  by  plaintiff  touching  the  subject-matter  of  this 
suit. 

NoTS.— Taken  from  Bryant  ▼.  Swetiand,  48  O.  a  194 
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Sec.  448.  Petition  for  breach  of  yerbal  contract  of  sale.— 

That  on  or  about  the  day  of  ,  18 — ,  the  Scaid 

plaintifF  entered  into  a  yerbal  agreement  with  said  defendant, 
whereby  the  said  defendant  promised  and  agreed  with  said 
plaintiff  that  in  consideration  of  the  said  plaintiff  purchasing 

irom  said  defendant  a  certain  newspaper,  known  as  the 

Gazette,  together  with  the  good  will  of  the  same  and  all  type, 
fixtures  and  appliances  of  said  newspaper,  and  paying  there- 
for the  sum  of dollars,  that  he,  the  said  defenaant,  would 

furnish  and  proyide  the  said  newspaper,  for  the  consideration 
aforesaid,  with  a  new  dress. 

Plaintiff  ayers  that  he  did  so  purchase  said  newspaper  and 
has  duly  performed  all  the  conditions  of  said  contract  on  his 

Eart  to  be  performed,  but  said  defendant  has  failed  to  fulfill 
is  part  of  said  contract  in  this,  to  wit:  He  has  failed  and  re- 
fuses  to  provide  and  furnish  said  newspaper  with  a  new  dress. 
Plaintiff  further  says  that  at  the  time  of  entering  into  said 
contract  a  new  dress  for  said  newspaper  was  reasonably  worth 

the  sum  of dollars;  that  said  defendant  has  paid  thereon 

the  sum  of dollars;  that  no  other  payments  have  been 

made  thereon,  and  that  there  is  due  and  unpaid  to  said  plaint- 
iff from  said  defendant  the  sum  of dollars. 

Wherefore  the  plaintiff  prays  judgment  against  the  said  de- 
fendant for  the  sum  of dollars,  damages  so  as  aforesaid 

sustained. 

Note. —  From  Grauraer  v.  Riley,  Supreme  Court,  unreported,  Na  1627. 

Sec.  449.  Petition  for  breach  of  contract  for  sale  of 
patent-right. — 

The  plaintiff  says  that  on  or  about  the day  of , 

18 — ,  he  entered  into  a  contract  with  the  defendants,  whereby 
said  defendants,  under  the  firm  name  as  aforesaid,  agreed  and 
bound  themselves  to  sell  and  convey  unto  this  plaintiff,  for 
the  consideration  of dollars  in  hand  paid  by  this  plaint- 
iff, the  undivided interest  in  the  states  of and ,  in 

certain  letters  patent  granted  by  the  United  States  of  Amer- 
ica, for  a  certain  invention  known  as . 

That  at  the  date  of  said  contract  plaintiff  paid  to  said  defend- 
ants said  sum  of dollars,  and  said  defendants  agreed  that 

within  a  reasonable  time  thereafter  they  would  convey  to  said 

plaintiff  said  interest   in  said  letters  patent  for  said 

states,  which  time  has  long  since  elapsed ;  yet  said  defendants 
have  not  conveyed  said  interest  and  are  unable  to  do  so,  for 
the  reason  that  they  have  not  title  to  the  same;  that  said  de- 
fendants, neither  at  the  time  of  said  meeting  nor  at  any  other 
time,  have  owned  any  valid  patent  as  warranted  by  them;  that 
in  fact  said  defendants  never  had  any  valid  patent  for  any  such 
improvement,  for  the  reason  that  said  protended  patent  was 
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at  all  times  7oid  and  absolutely  worthless ,  that  the  same  had 
been  invented  and  publicly  used  by  parties  long  prior  to  said 
pretended  invention  and  patent. 

Wherefore  plaintiff  says  that  there  was  a  total  failure  of 

the  consideration  of dollars  so  paid  by  him,  and  a  breach 

of  said  warranty  in  said  contract. 

The  plaintiflf  further  says  that  on ,  18 — ,  he  served 

notice  upon  said  defendants  to  make  said  title  to  him  within 

days  or  he  should  annul  said  contract  and  bring  suit  to 

recover  back  said  money  paid,  which  notice  was  disregarded 

by  defendants,  and  on ,  18 — ,  said  plaintiflf  served 

written  notice  upon  said  defendant  that  he  did  cancel  said 
contract. 

The  plaintiflf  says  that  by  reason  of  the  failure  aforesaid  he 

has  been  damaged  in  the  sum  of dollars,  with  interest 

from ,  18 — ,  and  for  which  sum  with  costs  of  suit  he 

prays  judgment. 

NoTB. —  From  Kemohan  ▼.  ClemmeDs,  Supreme  Court,  unreported, 
No.  186a 

Sec.  450.  Petition  on  a  contract  for  assignment  of  let- 
ters patent^  for  recovery  of  profits  derived  from  mann- 
faetnre  and  sale  of  commodities. — 

[Caption.'] 

rlamtifif  herein,  complaining  of  the  above-named  defendant, 
shows  to  this  court,  and  alleges :  (1)  On  information  and  be- 
lief  that,  at  all  the  times  hereinafter  mentioned,  the  defend- 
ant was  and  still  is  a  corporation  duly  created,  organized 

and  existing  under  the  laws  of  the  state  of  .     That 

heretofore  there  was  issued,  in  due  form  of  law,  unto  this 
plaintiflf  by  the  United  States  of  America,  five  several  letters 

Eatent,  as  follows,  to  wit :  Number  329,284,  granted,  etc.,  and 
eing  the  same  letters  patent  mentioned  in  tne  contract  duly 
made,  executed  and  delivered  interchangeably  between  the 
parties  thereto,  a  copy  of  said  agreement  being  hereunto  an- 
nexed. That  thereafter,  and  under  and  by  virtue  of  said 
annexed  contract  in  that  behalf,  this  plaintiflf  did,  on  or  about 
,  18 — ,  duly  assign,  transfer  and  set  over  unto  the  de- 
fendant, for  its  use  and  at  its  request,  the  letters  patent  afore- 
said. That  thereafter,  and  ever  since,  the  defendant,  as  plaintiflf 
is  informed,  verily  believes  and  alleges,  has  manufactured  and 

sold  under  said  letters  patent  and  contract  upwards  of 

of  the  commodities  thereby  covered  and  referred  to,  and  that, 
after  all  the  deductions  authorized  by  said  agreement  from 
the  proceeds  of  such  sales,  there  remains  received  by  defend- 
ant, and  being  net  profits,  the  sum  of  dollars.    That 

plaintiflf  has  duly  and  fully  done  and  performed  all  the  mat- 
ters and  things  by  him  to  be  done  and  performed  under  said 
contract  on  his  part,  and  from  said  defendant  demanded  his 
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said  moiety  of  net  profits  thereander  aooordingly,  bat  the 
defendant  has  refused  to  pay  over  said  moiety  or  aoooant 
therefor,  to  plaintiflPs  damage dollars.  Wherefore  plaint- 
iff demands  judgment  against  defendant  for dollars,  be- 
sides the  oosts  and  disbarsements  of  this  action. 

Note.— Approved  in  DalzeU  ▼.  Watoh-caae  Ca,  83  N.  &  Bep.  1071  (N.  Y., 
1898). 

Sec.  451.  Petition  for  breach  of  contract  for  deliyery  of 
goods. — 

[Cc^tion.'] 

rlamtiflf  says  that  on  or  abont  the day  of j  18 — , 

the  defendants  were  the  owners  of  and  in  possession  of  a  cer- 
tain crop  of  grapes,  to  wit,  at  county,  Ohio,  on  the 

premises  of  defendants,  then  in  readiness  to  be  harvested  and 
for  market. 

Plaintiff  says  that  the  defendants  then  and  there,  in  consid- 
eration of  the  promises  of  plaintiff,  hereinafter  made,  sold  and 
agreed  to  gather  and  deliver  to  plaintiff  at  the  wharf-boat  of 

at  N.,  Ohio,  without  delay,  all  of  said  crop  of  grapes  in 

good  order,  estimated  to  contain bushels  oi  grapes,  at  the 

agreed  price  and  value  of dollars  per  stand,  each  stand 

to  contain bushels. 

Plaintiff  further  says  that  by  the  terms  of  said  agreement 
he  was  to  pay  for  skid  grapes  as  they  were  so  delivered  to 
him,  and  tnat  under  said  agreement  defendants  did  com- 
mence to  gather  and  deliver  said  grapes  to  this  plaintiff,  and 
that  he  paid  for  the  same  as  he  agreed  to  do,  and  that  the 
defendants  continued  to  so  deliver  said  grapes,  until  he  de- 
livered abut  twelve  stands  thereof  and  received  from  this 
plaintiff  his  pay  therefor,  but  that  defendants  then  and  there- 
after failed  and  refused  to  deliver  the  remainder  of  said  grapes, 
although  the  plaintiff  was  ready  to  receive  the  same  and  pay 
for  them  upon  delivery  as  he  had  agreed  to  do,  and  that,  on 
the  contrary,  defendants  gathered  and  sold  the  same  to  an- 
other, to  the  damage  of  this  plaintiff  in  the  sum  of dol- 
lars, for  which  he  asks  judgment. 

NOTK—  From  Simmons  v.  Qreen,  85  O.  S.  104 

Sec.  452.  Petition  for  failure  to  deliver  goods  sold  as 

per  contract. — 

The  plaintiffs, Bros.,  say  that  they  are  a  copartnership, 

unincorporated,  formed  for  the  purpose  of  and  doing  busi- 
ness in  the  state  of  Ohio ;  that  the  defendant  F.  J.  D.  was,  at 
the  times  hereinafter  mentioned,  and  has  ever  since  been, 
doing  business  in  C,  Ohio,  under  the  firm  style  of  F.  J.  D.  & 

Co.;  that  on  or  about,  to  wit, ,  18 — ,  the  defendant  sohl 

to  the  plaintiffs  a  large  quantity  of  paper  bags,  in  the  quauti- 
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ties  and  at  the  respective  prices  [set  forth  quantities  andpi^ea] ; 

that  said  sale  amounted  to dollars ;  that  said  sale  was  made 

on  the  foUowinjf  terras  of  credit,  to  wit:  [set  forth  teTm%\\ 
that  the  plaintiffs  then  were  and  ever  since  have  been  en- 
gaged in  Dusiness  in  C,  Ohio;  and  that  said  paper  ba^  were 
bought  by  them  for  shipment  to  said  city  ana  for  ase  m  their 
said  business  there,  and  for  that  market,  and  that  all  of  these 
facts  and  purposes  were  known  to  the  defendant  at  the  time 
of  said  sale,  and  of  the  acts  herein  alleged ;  that  defendant 
set  apart  said  goods,  and  caused  a  large  qaantity  thereof  to 
be  delivered  at  the  depot  of  a  common  carrier  for  transpor- 
tation to  0.  to  the  plaintiffs,  and  that  on ,  18 — ,  he, 

without  plaintiffs'  consent,  canceled  the  sale  and  disposed  of 
said  goods  wron^ally,  and  in  a  manner  to  plaintiffs  unknown, 
but  to  and  for  his  own  use  and  benefit ;  tnat  at  the  time  of 
said  cancellation  plaintiffs  had  sold  and  contracted  to  sell  a 
large  quantity  of  said  bags  at  an  advance  on  the  said  princi- 
pal sum  of  — ^—  per  cent.;  and  plaintiffs  further  say  that  they 
were  unable  to  replace  said  purchase,  and  were  unable  to  ob- 
tain like  goods  to  substitute  those  bought  of  the  defendant, 
and  that  on  the  day  of  sale  of  said  goods  by  the  defendant 
to  the  plaintiffs,  as  well  as  on  the  day  of  said  cancellation  of 
sale,  such  goods  were  of  such  a  character  that  they  could  not 
be  replaced  nor  substituted  by  any  other  goods,  and  hence 
had  no  regular  market  price  or  value,  and  that  defendant  was 
well  aware  on  the  day  of  sale  both  of  their  peculiar  charac- 
ter as  aforesaid,  and  of  their  not  possessing  a  regular  market 
price  or  value;  and  the  plaintiffs  further  say  that  on  the  day 
when  the  defendant  canceled  the  sale  as  aforesaid,  the  said 
bags  purchased  by  plaintiffs  were  worth  the  sum  of dol- 
lars. 

Plaintiffs  further  say  that  they  have  been  at  all  times  and 
are  now  ready  to  do  and  perform  everything  to  be  done  by 
them  in  the  carrying  out  of  the  sale,  but  that  defendant,  al- 
though often  requested  so  to  do,  has  refused  to  ship  and  com- 
plete the  shipment  of  said  goods  to  said  plaintiffs  at  C,  Ohio, 
and  that  by  reason  of  the  facts  set  forth  herein  the  plaintiffs 

have  suffered  a  loss  of dollars,  which  defendant  refuses 

to  pay. 

Wherefore  the  plaintiffs  pray  judgment  against  defendant 
in  the  sum  of dollars,  with  interest  from ,  and  costs. 

Note.—  Changed  from  Diem  v.  Koblitz,  49  O.  a  41.  The  petition  in  the 
case  from  which  this  form  was  taken  set  forth  a  copy  of  the  bill  of  goods 
sold  as  an  exhibit  and  referred  to  it  to  supply  averments,  which  was  not 
correct  pleading,  but  no  objections  were  made  on  that  account  Ani^  sec; 
57. 

Sec.  453.  Defenses  to  actions  on  contracts  —  The  answer. 

A  contract  is  always  presumed  to  be  made  upon  a  valuable 
consideration,  and  a  want  thereof  must  be  shown  by  the  party 
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attacking  it,"  as  want  of  consideration  cannot  be  shown  under 
a  general  denial.'  But  the  defendant  may  always  allege  want 
or  failure  of  consideration.'  It  is  a  sound  principle  and  a  well- 
settled  rule  of  law  that  a  contract  contrary  to  morals  or  pub- 
lic policy  or  forbidden  by  law  will  not  be  enforced.*  But  it 
is  held  that  where  the  consideration  of  a  contract  is  partly 
legal  and  partly  illegal  and  the  same  is  capable  of  separation, 
the  good  may  be  separated  and  enforced.'  But  where  a 
contract  is  entire,  and  a  part  is  illegal  because  it  falls  within 
the  statute  of  frauds,  the  remainder  cannot  be  enforced.'  As 
illegal  consideration  in  whole  or  in  part  defeats  a  contract 
when  inseparable,  a  debt  which  has  its  inception  in  illegality 
cannot  be  made  valid  by  a.  new  promise.'  A  contract  by 
which  a  voluntary  association  is  formed  for  the  purpose  of 
controlling  the  manufacture  and  sale  of  an  article  of  general 
use  is  against  public  policy  and  will  not  be  upheld.®  While 
a  party  who  has  entered  into  a  contract  tainted  with  illegality 
may  not  seek  affirmative  relief,  still  he  may  plead  the  illegal- 
ity as  a  defense  even  though  he  may  be  in  pari  delicto.*  And 
so  long  as  the  contract  remains  unexecuted  a  party  may  be 
relieved  therefrom."*  So  a  verbal  agreement  to  will  property 
to  another  cannot  be  enforced  unless  something  be  done  to 
take  it  out  of  the  statute,  as  possession  or  part  performance." 
But  acts  of  part  performance,  to  relieve  the  contract  from  the 
statute,  must  of  themselves  be  clearly  referable  to  some  con- 
tract between  the  parties  relating  to  the  same  parties."^ 

1  Nelson   v.  White,  61    Ind.   139;  « Central  Ohio  Salt  Ca  v.  Guth- 

White  V.  Drake,  3  Abb.  N.  C.  134 ;  rie,  85  O.  a  666. 

Smith  V.  Flack,  95  Ind.  121 ;  Eldridge  'Jacobs  t.  Mitchell,  46  O.  a  606; 

V.  Mather,  2  N.  Y.  157 ;  Weaver  v.  Rowl  ▼.  Ragut  4  0. 400 ;  McQuaig  ▼. 

Harden,  49    N.  T.  286;    Dubois  t.  Rosecrans,  86  O.  a   442;  Kahn  ▼. 

Hermance,  56  N.  Y.  673 ;  Hammond  Walton,  46  O.  a  195-209. 

▼.  Earle,  58  How.  Pr.  426,  w  Strait  ▼.  Hardware  Ca,  18  N.  Y. 

s  Bingham  v.  Kimball,  17  Ind.  396.  a  224. 

s  Judy  V.  Louderman,  48  O.  a  562 ;  ^^  Hopple  ▼.  Hopple,  8  O.  O.  Q  102 ; 

O.  Code,  sec.  5071.  Shahan  ▼.  Swan,  48  O.  a  26.    See 

^Spurgeonv.  McElwaine,  6  0.44a  author*8  note^  82  Q  Ia  J.  205-208; 

» State  V.  Williams,  29  O.  a  161.  Lindsey  ▼.  Lynch,  2  Sch.  &  Lef roy,  1 ; 

See  ante,  sec.  445.  Maddison  v.  Alderson,  Ia  R.  8  App. 

•  Howard  v.  Brower,  87  O.  8.  402,  Caa  467;  Dale  v.  Hamilton,  5  Hare, 

407 ;  Hopple  v.  Hopple,  8  O.  G  C.  106.  369 ;  Van  Dyke  v.  Vreeland,  11  N.  J 

See  ante,  sec.  445.  Eq.  870. 

^Bick  ▼.  Seal,  45  Ma  App.  475.  i^  Shahan  v.  Swan,  miprcL 
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Where  parties  have  partly  performed  an  illegal  contract,  a 
court  will  not  lend  its  aid  to  enforce  or  rescind  it,  but  will 
leave  thera  where  it  found  them.^  The  rule  that  relief  will 
not  be  granted  to  one  of  the  parties  to  an  illegal  contract  is 
not  applicable  to  a  case  where  relief  is  sought  against  the  act 
of  an  agent  or  trustee  of  one  party,*  but  relief  may  be  had  by 
one  party  to  an  illegal  unexecuted  contract  when  it  will  pre- 
vent its  execution,  upon  the  principle  of  locus penitentim}  Re- 
covery may  be  had  upon  a  contract  for  a  breach  thereof  where 
the  same  was  procured  by  fraud.*  An  agreement  not  to  make 
a  defense  to  divorce  proceedings  cannot  be  enforced.*  Where 
illegality  of  a  contract  is  relied  upon  as  a  defense,  a  statement 
of  the  facts  upon  which  such  illegality  is  founded  should  be 
fully  set  forth  as  it  cannot  be  shown  under  a  general  denial.* 
An  objection  that  a  contract  is  void  because  made  on  Sunday 
must  be  made  by  answer,  not  by  demurrer.'  If  a  defendant 
desires  to  set  up  a  counter-claim  upon  the  ground  that  the 
plaintiff  has  not  complied  with  the  terms  of  the  contract,  the 
facts  constituting  such  non-performance  must  be  fully  averred, 
and  must  be  of  such  a  nature  as  to  warrant  recovery  against 
the  plaintiff.^  A  certain  statement  of  facts  may  constitute  a 
defense  to  an  action  on  a  contract  and  also  a  counter-claim, 
but  in  pleading  the  same  they  should  be  formally  separated.* 
An  answer  to  an  action  for  a  breach  of  contract  which  sets 
up  a  contract  different  from  that  averred  in  the  petition  is 
immaterial,  and  will  not  controvert  that  set  up  by  the  plaint- 
iff, which  in  the  absence  of  a  specific  denial  will  be  taken  as 

1  Hooker  ▼.  De  Palos,  28  O.  a  251 ;  c  Commissioners  v.  Noyes,  85  O.  a 

16  0.  64;  6  O.  227;  4  O.  400.  207;  18  0.  a  853;  81  O.  a  555;  84 

3  Hafer  v.  Railroad  Co.,  14  W.  I*  0.  a  467 ;  81  CaL  271 ;  Stafford  Pav- 

B.  72;  Tenant  v.  Elliott,  1  R  &  P.  8.  ing  Co.  v.  Monheimer,  41  N.  Y.  Super. 

See,  also,  L.  R  8  Ch.  Apfx  149;  Eler-  184;  Mathews  v.  Leaman,  24  O.  S. 

man  v.  Insurance  Co.,  85  O.  a  824;  621 ;  Bliss  on  Code  Pldg.,  sec  320. 

Wharton  on  Contracts,  sec.  857.  '  West  Union  Tel.  Ca  v.  Eskridga^ 

3  Hafer  v.  RaUroad  Co.,  14  W.  L  83  N.  E.  Rep.  288  (Ind,  1898). 

R  68,  72 ;  Spring  Ca  ▼.  Knowlton,  ^  Brandbam  v.  Johnson,    62   Ind. 

108  U.  a  60;  Hooker  v.  De  Palos,  2  259.    See  Parsons  v.  Sutton,  66  N.  Y. 

a  a  C.  R  870.  92.    See  ante,  sees.  80,  81. 

4  Colbert  ▼.  Shepherd,  16  a  £.  Rep.  >  Lancaster,  eta  v.  Colgate^  12  (X  a 
246  (Ya.,  1892).  844.    See  an^e,  seca  20»  8t 

*  Stontenburg  ▼.  Lybrand,  18  O.  a 
22a 
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true.^  If  in  such  a  case,  however^  the  defendant  denies  the 
contract  alleged  by  plaintiff,  both  instraments  most  be  sub- 
mitted to  the  jury.'  Where  a  contract  has  been  modified  and 
the  answer  admits  non-performance  thereunder,  evidence  can- 
not be  admitted  showing  an  extension  of  time  or  a  change  in 
the  place  of  performance.'  In  an  action  to  recover  a  debt 
which  a  person  agreed  with  a  third  party  to  pay,  the  defend- 
ant may  set  up  any  defense  which  he  could  have  made  as 
against  the  contracting  party.*  In  an  action  upon  a  specialty 
by  the  payee,  an  answer  by  the  maker  setting  up  want  of  con- 
sideration constitutes  a  good  defense.*  If  a  person  has  not 
been  guilty  of  negligence  he  may  rescind  a  contract  entered 
into  by  reason  of  a  material  mistake  as  soon  as  discovered.' 

Sec.  454.  Tender  and  offer  in  actions  on  coutracts. —  In 
an  action  on  a  contract  for  the  payment  of  money,  the  de- 
fendant may  answer  that  he  did  tender  payment  of  money 
due  thereon,  at  any  time  before  the  commencement  of  the 
action.  Or  he  may,  at  any  time  before  trial,  pay  to  the  clerk 
the  money  so  tendered,  in  which  case  the  plaintiff  is  not  en- 
titled to  judgment  for  more  than  the  amount  so  tendered.'  A 
formal  tender  is  not  required  where  it  is  certain  that  it  will 
not  be  received.'  If  a  contract  calls  for  the  payment  of  any 
article  or  thing  other  than  money,  or  for  the  performance  of 
any  work  or  labor,  the  defendant  may  answer  that  he  did 
tender  payment  or  performance  of  the  contract  at  the  time 
and  place  provided ;  in  which  case,  if  the  finding  be  in  his 
favor  as  to  such  tender,  the  plaintiff  will  not  be  entitled  to 
recover  interest  or  costs.*  Where  affirmative  relief  is  sought 
against  a  usurious  contract,  either  by  original  or  cross  peti- 
tion, a  tender  of  the  amount  due,  exclusive  of  usury,  must  be 
made.^* 

I  Simmons  v.  Green,  85  O.  a  104 ;  257-65 ;  Railway  t.  Oswald,  18  Kaos. 

Marx  V.  Gross,  22  N.  Y.  Supp.  30a  836. 

«  Wa^ener  v.  Butler,  22  N.  Y.  692.  «Byers  v.  Chapin,  28  O.  a  800. 

>Ryan  v.  Rogers,  98  CaL  849;  31  ?0.  Code,  sec.  5187. 

Pac  Rep.  344  (1892).  « Isham   v.  Greenham,  1  Handy, 

«  Trimble  v.  Strother,  25  O.  a  378.  857. 

>LiOuderman  ▼.  Judy,  2  O.  G.  C.  'O.  Code,  sec.  5188;  Huntington  t. 

251-5;  Richardson  ▼«  Bates,  8  O.  a  Ziegler,  2  O.  a  10. 

10  Bank  v.  BcU,  14  O.  a  200. 
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See.  455.  Answer  that  goods  were  not  dellyered  because 
of  Insolyeney  of  rendee  after  making  contract. — 

Defendant  admits  that  he  is  doing  business  in  the  said  city 

of under  the  firm  name  of  F.  J.  D.  &  Co.    He  admits 

that  on  or  about ,  18 — j  he  made  an  agreement  to 

sell  plaintiffs  a  quantity  of  paper  bags. 

He  says  that  the  terms  of  said  sale  were  that  plaintiffs  were 
to  deliver  to  him  their  negotiable  paper  for  the  purchase-price, 
payable  in  equal  instalments  to  the  order  of  defendant  in 
thirty,  sixty  and  ninety  days  from  date. 

He  says  that  he  sent  a  part  of  said  goods,  in  amount  about 
two  car-loads,  called  for  by  said  agreement  of  sale,  to  the  depot 
of  the  0.,  0.,  C.  &  L  E.  R.  Co.,  at  C,  Ohio,  when  ho  was  in- 
formed and  so  charges  that  plaintiff's  commercial  paper  had 
gone  to  protest  in  said  city  of  0.,  and  the\^  were  insolvent; 
that  he  thereupon  disposed  of  said  goods  to  the  firm  of  H.  &  B., 
in  0.,  at  seventy  per  cent,  discount  on  the  list  price,  delivered 
at  C;  that  said  goods  were  damaged  by  smoke  and  fire, 
and  consisted  of  square  bags.  And  that  after  he  had  dis- 
posed, at  the  price  aforesaid,  in  the  manner  aforesaid,  of  the 
quantity  of  goods  covered  by  the  agreement  of  sale  with 
plaintiffs,  he  still  had  a  large  quantity  of  similar  goods  left  in 
store  for  sale. 

Defendant  denies  each  and  every  allegation  contained  in 
said  petition  and  not  herein  admitted  to  be  true. 

Wherefore  he  prays  to  be  hence  dismissed  with  costs. 

Note.— From  Diem  ▼.  Koblitz,  49  O.  a  41,  in  which  it  was  held  that  the 
seller  is  not  bound  to  deliver  goods  if  the  buyer  be  insolvent 
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Sec.  456.  Parties  In  actions  for  contribution. —  It  is  essen- 
tial that  all  who  are  liable  to  contribute  towards  the  liquida- 
tion of  a  common  burden  should  be  made  parties  to  an  action 
for  contribution,  so  that  the  amount  required  of  them  re- 
spectively may  be  adjusted  in  one  action.^  If  any  are  de- 
ceased their  personal  representative  should  be  made  a  party.' 
It  is  not  necessary,  however,  to  make  a  principal  or  co-surety 
who  is  insolvent  a  party;'  nor  a  surety  who  is  within  the 
jurisdiction  of  the  court.*  Where  more  than  one  surety  pays 
a  debt  jointly,  they  may  join  in  an  action  for  contribution 
against  those  who  have  failed  to  pay  their  proportionate 
share ;  ^  and  a  surety  upon  the  bond  of  an  officer  who  has 
been  compelled  to  pay  something  on  account  of  a  default  of 
such  officer  may  join  his  co-sureties  in  an  action  against  the 
principal  to  compel  them  to  contribute  their  proportionate 
share,  or  he  may  prosecute  separate  actions  against  each  one; " 
and  a  devisee  and  an  executor  may  also  be  joined  in  one  ac- 
tion upon  the  bond  of  a  deceased  surety.^  In  actions  by  a 
surety  against  a  co-surety  to  establish  a  trust,  and  to  compel 
the  latter  to  reimburse  out  of  collaterals  in  his  hands,  the 


iCarr  ▼.  Waldron,  44  Ma  898; 
Moore  ▼.  Moberly,  7  K  Mon.  299; 
Pomeroy*s  R  &  R,  sec.  885. 

s  Id. ;  Dussol  ▼.  Bruguiere,  50  CaL 
45ft. 

<  Johnson  ▼.  Vaughn,  65  III  425. 
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4  Jones  V.  Blanton,  6  Ired.  Eq.  115^ 

ft  Fletcher  ▼.  Jackson,  28  Vt  681, 
69a 

<  Cunent  ▼.  Thompson,  2  a  &  GL  & 
64  (Taft,  J.,  1870). 

7  Shields  ▼.  Odell,  27  O.  a  89a 
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person  to  whom  payment  was  made  is  not  a  necessary  party 
to  the  action.^ 

See.  457.  Remedy  and  prlneiples  of  pleading. —  The  rem- 
edy of  contribution  is  foanded  npon  the  maxim  that  equality 
is  equity,  and  therefore  is  governed  by  equitable  rather  than 
legal  principles,  as  if  in  the  nature  of  contract.  It  is  an 
equitable  obligation  from  which  the  law  implies  a  contract 
that  those  who  have  entered  into  or  assumed  a  common  obli- 
gation shall,  when  the  exigencies  occur,  bear  that  common 
burden  equally ;  and  in  the  absence  of  facts  or  circumstances 
which  render  the  equity  otherwise  than  equal,  there  being  no 
express  agreement  to  the  contrary,  equity  will  so  compel  con- 
tribution tj^Ekt  the  common  burden  shall  be  equally  borne.' 
It  is  now  regarded  as  an  equitable  action  rather  than  a 
legal  one  as  upon  an  implied  contract.  As  between  sureties 
there  is  an  equity  which  springs  up  at  the  time  the  relation- 
ship is  entered  into,  and  ripens  into  a  cause  of  action  when- 
ever one  of  them  is  compelled  to  pay  more  than  his  share  of 
the  common  obligation.  Equity  does  not  recognize  the  fiction 
of  an  implied  promise  as  did  the  common  law,  but  equalizes 
the  burden  because  of  the  moral  obligation  imposed.'  This 
equitable  right  becomes  a  vested  one,  which  cannot  be  taken 
away  by  the  creditor,  principal,  death  of  the  party,  or  by  the 
statute  of  limitations/  As  already  stated,  before  this  remedy 
can  be  pursued  it  is  essential  that  all  parties  concerned  be 
equally  bound."  It  must  also  appear  that  the  one  invoking 
the  remedy  has  paid  the  debt,*  9»  prima  fade  case  being  estab- 
lished where  it  is  made  to  appear  that  one  of  two  joint  debtors 

1  Rosenthal  ▼.  Sutton,  81  O.  &  406  See  Bulkeley  v.  House,  26  Aa  Rep. 

(1877).  353  (Conn..  1893). 

s  Rail  road  Co.  v.  Walker,  45  O.  a  «Camp  v.  Boetwick,  20  O.  a  847, 

577;  Hinckley  v.  Kreitz,  58  N.  Y-  citing  11  N.  H  481;  4  Gratt  387;  1 

588;  Sayles  ▼.  Sims,  78  N.  Y.  551;  Met  887;  17  Masa  464;  16  Ala.  465. 

Camp  V.  Boetwick,  20  O.  S.  887 ;  Mc-  It  has  heen  held  in  a  case  earlier 

Crory  v.  Parks,  18  O.  S.  1;  Russell  v.  than  Camp  v.  Bostwick,  just  citedf 

Failor,  1  O.  a  827 ;  Beach's  £q.,  sea  that  an  action  against  a  party  liable 

823 ;    6  Paige,    82 ;    2  Neb.   268 ;    2  to  contribute  is  limited  by  statute  to 

Wait*8  A.  &  D.,  p.  288;  Bishop  on  six  year&    Neilston  ▼.  F^,  16  O.  & 

Ck>ntract8,  sec.  28a  552  (1866). 

♦Camp  V.  Bostwick,  20  O.  S.  337;  »  Hinckley  ▼.  Kreitz.  58  N.  Y.  588; 

Koelch  V.  Mixer,  52  O.  S.  212.  Sayles  v.  Sims,  78  N.  Y.  551. 

*  Camp  V.  Bostwick,  «ifpra,    and  •  Wood  v.  Leland,  1  Met  387. 
cases  cited  in  last  note ;  4  Gratt.  268. 
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has  paid  more  than  his  proportionate  share.^  The  payment  of  a 
debt  purely  personal  cannot  of  course  be  enforced  upon  others, 
especially  if  the  grounds  rest  upon  the  moral  turpitude  of  the 
plaintiff.'  The  petition  for  contribution  should  contain  a  com- 
plete statement  of  the  facts  necessary  to  establish  the  right 
thereto.'  In  earlier  cases  it  has  been  held  to  be  an  essential  pre- 
requisite to  an  action  for  contribution  that  notice  of  payment 
of  a  debt  by  a  surety  be  given,  or  a  demand  upon  the  co-surety 
be  made.*  These  decisions,  however,  were  made  before  the 
common-law  fiction  in  reference  to  this  action  was  abandoned, 
and  while  the  remedy  was  not  regarded  as  it  now  is.  The 
more  sensible  rule,  and  the  one  adopted  by  courts  generally, 
is  that  a  previous  notice  of  payment  and  demand  for  contri- 
bution is  not  required ;  that  in  any  event  the  want  of  notice 
can  only  affect  the  question  of  cost.  The  co-sureties  might 
with  some  reason  say  that,  if  they  had  known  of  the  default 
of  the  principal  and  been  called  upon,  they  would  have  con- 
tributed their  share  without  incurring  the  costs  of  an  action.' 
This  remedy  may  be  invoked  in  favor  of  a  stockholder  in  a 
corporation  against  whom  the  statutory  liability  is  sought  to 
be  enforced,  giving  him  the  right  to  require  that  his  co-stock- 
holders be  made  parties,  that  they  may  be  compelled  to  con- 
tribute in  proportion  to  their  respective  shares  of  stock.  This 
right  grows  out  of  the  organic  relations  existing  between 
them ; "  and  when  this  liability  has  been  enforced  against  a 
portion,  recovery  jpro  rata  may  be  had  from  the  remainder.' 
But  a  member  of  an  insolvent  corporation  who  voluntarily  pays 
the  debts  of  such  corporation  cannot  recover  his  pro  rata 
share  of  such  indebtedness  from  another  member  who  was  at 
the  time  of  such  payment  solvent  and  within  the  same  juris- 
diction;^ as  payment,  to  entitle  one  to  contribution,  must  be 


i  Gastner  v.  Waggoner,  26  O.  S.  450 ; 
Wills  V.  Miller,  66  N.  Y.  255 ;  New- 
come  ▼.  Gibson,  66  N.  Y.  25a 

^McCrory  v.  Parks,  18  O.  a  1,  a 

•Van  Demark  ▼,  Van  Demark,  18 
How.  Pr.  372 ;  Bachelder  v.  Fiske,  17 
Mass.  464. 

*  Carpenter  v.  Kelly.  9  0. 107  (1898) ; 
8h«rroa  v.  Woodward,  4  Dev.  860-8; 
Williams  m.  Williams,  5  O.  446. 


»Neilston  v.  Fry,  16  O.  S.  552; 
Parkham  v.  Green,  64  N.  C.  486; 
Chafifee  v.  Jones,  19  Pick.  260 ;  Woods 
V.  Perry,  9  la.  479;  Howe  Machine 
Co.  V.  Farrington,  82  N.  Y.  122. 

•Unisted  v.  Buskirk,  17  O.  a  lia 

7  Stewart  v.  Lay,  45  la.  604; 
O'Reilly  ▼.  Bard,  105  Pa.  St  569. 

•Burr  V.  Bates,  8  O.  Q  C  t 
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under  a  legal  compulsion.'  Kor  can  a  surety  who  has  volun* 
tarily  paid  a  void  note  maintain  an  action  against  his  co-surety 
for  contribution.*  Kor  can  the  maker  of  an  accommodation 
note  altered  after  its  delivery,  who  has  voluntarily  paid  the 
same,  recover  against  another  maker  thereof  who  has  not  con- 
sented to  or  ratified  such  alteration.* 

Where  an  acceptor  of  an  accommodation  bill  of  exchange 
has  been  compelled  to  pay  the  same,  there  can  be  no  implied 
obligation  on  the  part  of  the  drawer  to  reimburse  him,  as  in 
the  absence  of  any  understanding  to  the  contrary  they  are 
not  co-sureties  for  the  payee  and  therefore  not  liable  to  con- 
tribution.* A  surety  for  a  partnership  who  has  paid  the  debt 
may  proceed  against  the  estate  of  a  deceased  partner  without 
first  prosecuting  a  suit  against  the  survivor.*  The  rule  that 
no  contribution  lies  between  trespassers  applies  only  to  cases 
where  those  claiming  contribution  have  knowingly  or  wan- 
tonly committed  a  wrong,*  and  as  a  general  rule  there  can  be 
no  right  of  contribution  between  joint  tort-feasors.^  But  this 
rule  is  not  of  universal  application,  and  is  limited  to  those 
engaged  in  doing  a  wrong  knowingly  and  wantonly,  and  has 
been  held  not  applicable  to  a  case  where  several  sureties  have 
directed  an  officer  to  make  a  levy,  which  is  made  upon  the 
wrong  goods,  and  the  true  owner  recovers  the  value  of  same 
from  the  officer  and  those  directing  the  levy.*  A  guarantor 
may  pay  the  debt  upon  maturity  and  enforce  the  principal 
obligation,  but  he  cannot  by  notice  impose  the  duty  of  active 
diligence  on  the  creditor.*  Nor  will  payment  by  one  of  two 
joint  obligors  of  an  amount  in  excess' of  their  proportion  of  a 
debt  which  is  barred  by  the  statute  of  limitations  entitle  him 
to  contribution  against  his  co-obligor.'*  The  obligation  of  one 
of  two  co-sureties  is  to  pay  the  whole  debt ;  and  if  that  is 
done  by  one,  he  may  compel  his  co-surety  to  contribute  any 

1  Id. ;  1  Parsons  on  Contracts  (7th       *  Horsey  ▼.  Heath,  5  O.  854. 
ed.),  p.  82;  3  Wharton  on  Contracts,       <  Atcheson  v.  Miller,  3  O.  S.  203. 
Bees.   765-887.    See,  also^   Curtis   ▼•        ^Betts  ▼.  Gibbins,  3  A.  &  EL  67:  9 

Parks,  55  Cal.  106 ;  Andrews  ▼.  Cal-  Addison  on  Torts,   1197 ;    Bliss   on 

lendar,  18  Pick.  484 ;  Lucas  ▼.  Insur-  Code  PIdg.,  sea  80. 
ance  Ca,  6  Cowen,  635-a  ^  Atcheson  v.  Miller,  2  O.  a  20a 

s  Russell  ▼.  Failor,  1  O.  a  827.  *  Newcome  v.  Hale,  90  N.  Y.  827. 

s  Davis  ▼.  Bauer,  41  O.  a  257.  lo  Turner  v.  Thorn,  17  a  EL  Rep.  8t8 

«  Bamett  v.  Young,  29  O.  a  7.  (Va,  1898). 
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portion  in  excess  of  his  moiety.^  But  where  a  surety  has 
taken  an  indemnity,  he  holds  the  same  as  a  trustee  for  his 
co-surety,  and  is  to  be  protected  like  a  trustee  when  he 
acts  with  integrity  and  ordinary  prudence.  When  such  has 
been  his  course,  any  change  in  the  indemnity  made  in  good 
faith  will  not  relieve  his  co-surety  from  contribution,  although 
it  might  be  otherwise  if  there  has  been  a  loss.*  A  joint  duty 
is  imposed  upon  railroad  companies  whose  roads  cross  at 
grade  to  keep  the  crossing  in  repair  and  maintain  watchmen 
thereat.  When,  therefore,  one  company  performs  the  whole 
duty  in  this  respect  and  discharges  the  entire  obligation  rest- 
ing  upon  all,  it  is  entitled  to  reimbursement  from  the  remain- 
der for  their  proportionate  share  of  the  burden  borne  by  the 
former.  In  such  a  case  the  duty  of  contribution  arises  by 
operation  of  law.'  An  action  for  contribution  is  an  action 
for  money  and  hence  not  appealable.* 
Sec.  4r58.  Petition  for  eontribution  in  paying  note. — 

On  the day  of ,  18 — j  one  0.  D.,  with  the  plaintiflE 

and  defendant  as  sureties,  made  and  delivered  to  A.  B.  a  prom- 
issory note  dated ^  18 — y  for  the  sum  of  | ,  payable 

to  the  said  A.  K  in months  after  date,  upon  which  piaint- 

iflf  was  a  surety. 

That  when  said  note  became  due  the  said  0.  D.,  principal 
debtor,  being  wholly  insolvent,  the  plaintiff  as  one  of  the 
sureties,  by  reason  of  said  0.  D.'s  insolvency  and  inability  to 
pay,  was  compelled  to  and  did  pay  the  whole  amount  of  said 
note,  amounting  to  the  sum  of  $ . 

On  the" day  of ,  18 — ,  the  plaintiff  requested  the 

defendant  to  pay  the  sum  of  | so  paid  by  this  plaintiff 

upon  said  note  as  his  contributive  share,  which  he  wholly 
failed  and  refused  to  pay. 

Defendant  is  therefore  indebted  to  plaintiff  in  the  sum  of 
$ as  his  contributive  share  of  the  note  so  paid  by  plaintiff. 

That  no  part  of  said  sum  has  been  paid,  and  there  is  now 
due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of 
$ ,  for  which  he  asks  judgment. 

Note. —  Where  a  person  signing  a  note  adds  to  his  signatare  the  words 
**  security  to  above,**  the  first  sureties  cannot  compel  contribution,  unless 
such  person  intended  to  become  co-surety.  Thompson  v.  Sanders,  4  Dev.  & 
Bat  404;  Oldham  v.  Broom,  28  O.  S.  41;  Baldwin  v.  Fleming,  90  Ind.  177. 
A  surety  has  no  greater  rights  against  a  co-surety  than  the  creditor  has 
against  thetn  both.    RusseU  v.  Failor,  1  O.  &  827. 

1  Morgan  ▼.  Smith,  70  N.  Y.  537 ;  »  Railroad  Ca  v.  Walker,  46  O.  a 

Gku-field  V.  Foskett,  57  Vt  292 ;  New-  577. 

comb  ▼.  Gibson,  127  Mass.  890.  «  Qunsaulus  t.  Petite  46  O.  &  87. 

>  Carpenter  v.  Kelly.  9  0. 107. 


i 
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Sec.  459.  Petition  to  compel  contribution  by  one  of  two 
or  more  Judgment  debtors. — 

On  the day  of ,  18 — j  a  judgment  was  rendered  in 

the  -^ court  of  common  pleas  of county,  Ohio,  in  favor 

of  A.  B.  against  E.  F.,  this  plaintiff,  and  defendant  0.  D.,  for 
the  sum  of  $ . 

That  execution  against  the  property  of  said  defendants  was 

thereupon  issued  to  the  sheriff  of  said  county  of ,  and  was 

by  him  levied  upon  certain  premises  situated  in  the  county 

of ^  and  state  of  Ohio,  which  said  premises  were  owned 

«o1ely  by  this  plaintiff  and  no  part  thereof  were  owned  by  the 
defendant  C.  D. 

That  said  property  was  sold  on  the day  of  — ,  18 — ^ 

by  said  sheriff  according  to  law,  and  the  whole  [oTj  a  portion! 
of  said  jndgment  was,  by  said  sale,  collected  out  of  the  said 
plaintiff's  premises,  the  amount  so  collected  including  interest 
and  costs  accrued  upon  said  judgment  and  execution  in  the 
sum  of  I • 

That  said  plaintiff  and  his  said  property  was  liable  only  for 
one-half  of  said  judgment,  and  said  defenclant  0.  D.  was  liable 
for  the  remaining  one-half  part  thereof. 

That  said  defendant  C.  D.  is  [or^  was,  at  or  since  the  time 
of  the  recovery  of  said  judgment]  th^  owner  of  certain  real 

estate  situated  in  the  county  of ,  Ohio,  and  described  as 

follows:  [DescTiption.']  That  said  judgment  so  as  aforesaid 
rendered  against  this  plaintiff  and  said  defendant,  and  which 
this  plaintiff  was  compelled  to  pay  as  aforesaid,  is  a  lien  upon 
said  real  estate,  and  is  liable  to  satisfy  the  said  judgment. 

Wherefore  the  said  plaintiff  asks  judgment,  that  said  prem- 
ises of  the  said  C.  D.  may  contribute,  in  the  manner  pre- 
scribed by  law,  the  one-half  part  of  said  amount  collected  out 
of  the  real  property  of  said  plaintiff  as  aforesaid,  to  wit,  the 

sum  of dollars,  with  interest  thereupon  from  the 

day  of ,  18 — ,  and  that  plaintiff  may  have  judgment  there- 
for, and  for  the  enforcement  of  the  said  contribution;  and 
that  the  court  will  permit  the  plaintiff  to  use  the  said  original 
judgment,  and  to  collect,  by  an  execution  issued  thereupon, 
out  of  any  real  property  subject  to  any  lien  thereof,  the  sum 
which  ought  to  be  contributed  by  that  property,  and  that  the 
plaintiff  may  have  such  other  or  further  relief  in  the  premises 
as  may  be  just  and  proper,  together  with  the  costs  of  this  ac- 
tion. 

Note. —  One  of  several  co-sureties  who  paTs  a  joint  judgment  may  brin^ 
an  action  against  his  co-sureties  to  be  subrogated,  even  though  the  judg- 
ment be  extinguished.  Neilston  v.  Fry,  10  O.  S.  552L  A  surety  on  an  at- 
tachment undertaking  is  not  a  co-sure^  with  an  additional  surety  on  a 
aupersedeoH  bond  in  same  cause,  and  no  right  of  contribution  arises  between 
them.    Hartwell  v.  Smith,  15  O.  S.  200 ;  Knox  v.  Vallandingham,  15  Bmedes 
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Sec.  460.  Petition  by  one  who  has  been  compelled  to  pay 
a  Judgment  —  Short  form. — 

That  on  the  day  of ,  18—,  J.  D.  S.,  E.  M.  and 

D.  H.  recovered  a  judgnaent  in  the  court  of  common  pleas  of 

county,  in  the  state  of  Ohio,  against  the  plaintiff  and  the 

defendant  K,  G.  for  the  sum  of dollars,  debt  and  costs  of 

suit,  amounting  to dollars.    That  on  or  about  the 

day  of ,  18 — j  the  plaintiff  was  compelled  to  and  did  pay 

off  and  discharge  said  judgment  and  costs  in  full,  whereby 
the  defendant  K  G.  became  indebted  to  the  plaintiff  in  the 
sum  of dollars  with  interest  from ,  as  his  propor- 
tionate share  of  said  judgment,  no  part  of  which  said  sum  has 
been  paid  by  said  K  G.  to  this  plaintiff. 

Plamtiff  therefore  prays  judgment  against  the  said  defend- 
ant, etc. 

Sec.  461.  Defenses  in  action  for  contribution. —  As  be- 
tween joint  creditors  there  is  no  presumption  that  either  is 
primarily  liable.  Hence,  if  that  be  claimed,  or  if  there  be  no 
equitable  obligation  to  pay  proportionate  shares,  the  facts 
which  rebut  the  presumed  equity  must  be  set  up  by  way  of 
defense  and  not  negatived  in  the  petition.^  A  co-surety  is  not 
discharged  from  an  entire  debt  by  an  extension  granted  to 
one  surety,  but  only  from  such  portion  as  the  surety  to  whom 
the  extension  is  granted  was  bound  to  pay.'  As  between 
wrong-doers  there  can  be  no  contribution ;  and  hence,  where  a 
landlord  has  allowed  his  tenant  to  engage  in  the  sale  of  intoxi- 
cating liquors  upon  his  premises  in  violation  of  law,  by  reason 
whereof  an  injury  results  to  another,  the  landlord  cannot  com- 
pel the  tenant  to  contribute  any  portion  of  a  judgment  which 
the  landlord  has  been  compelled  to  pay  by  reason  of  the  in- 
solvency of  the  tenant.* 

1  Gastner  v.  Waggoner,  2G  O.  a  450.        *  Zeigler  y.  Bommel,  80  W.  L.  E 

ilde  V.   ChurchUI,  14  O.   a  872;    115. 
KliDgensmith  v.  Same,  81  Pa.  St  460 ; 
Waggener  v.  Dyer,  11  Leigh,  884 
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Sec.  463.  Conyerslon  defined^  and  when  the  action  lies. — 

One  who  detains  the  goods  of  another  without  cause,  and 
assumes  the  right  to  dispose  of  them,  is  guilty  of  a  conversion 
of  the  same  to  his  own  use.  A  frivolous  excuse  will  amount 
to  a  refusal,  and  demand  and  refusal  are  prima  faoie  evidence 
of  the  conversion  of  the  goods  by  the  one  so  refusing.^  When 
an  owner  of  property  has  sustained  damages  by  reason  of  an 
unauthorized  or  unlawfuUnterference  therewith,  he  may  main- 
tain an  action  for  conversion  against  the  wrong-doer.'  If  pos- 
session be  gained  by  trespass,  the  plaintiff,  by  bringing  his 
action  in  this  form,  waives  his  right  to  damages  for  the  tak- 
ing, and  is  confined  to  the  injury  resulting  from  the  conver- 
sion; and  if  the  facts  show  a  conversion,  relief  may  be  had 
even  though  it  be  for  possession.*  A  corporation  which  refuses 

1  Charge  in  Canfield  v.  Clark,  un-  ▼.  Smith,  61  N.  Y.  477;  Boyce  v. 

reported   case,  Supreme  Court,  Na  Brockway,  81  N.  Y.  490. 
1778;  Railroad  Ca  v.  O'Donald,  49       >  Morish  v.  Mountain,  ^3  Minn.  564 ; 

O.  a  495.    See,  also,  86  N.  H.  811.  Washburn  v.  MendenhaU,  21   Minn. 

>Gillety.Roberts,57N.Y.  28;  Pease  832.  .^^ 
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to  transfer  stock  on  its  books  because  the  person  demanding 
the  same  is  not  entitled  thereto  is  not  liable  for  a  conversion 
thereof.*  But  an  action  may  be  maintained  against  a  corpora- 
tion for  a  conversion  of  its  own  stock.'  Although  a  oommon 
carrier,  as  a  rule,  is  not  an  insurer  of  property  when  it  has 
done  all  in  its  power  to  deliver  the  same  and  is  unable  so  to 
do,  and  the  property  under  such  circumstances  is  in  its  hands 
merely  as  a  depositary,'  yet  it  may  be  liable  for  conversion 
if  it  carries  goods  to  a  place  other  than  that  to  which  they 
were  consigned;*  and  if  it  injures  property  to  a  greater  ex- 
tent than  its  charges  for  freight,  and  refuses  to  deliver  the 
same  upon  demand  made  by  the  consignee  without  payment 
of  charges,  it  is  also  guilty  of  conversion.'  An  express  com- 
pany is  bound  to  deliver  property  intrusted  to  its  care  with 
all  reasonable  dispatch,  and  is  held  to  this  obligation  with 
great  strictness.'  If  property  is  purchased  from  one  supposed 
to  be  an  agent  who  is  not,  and  is  again  sold  to  a  third  person, 
the  iSrst  purchaser  is  liable  for  conversion.'  Where  petroleum 
has  been  stored  with  a  storage  company,  such  company  will 
be  liable  for  a  conversion  if  it  refuses  to  deliver  the  oil  on  de- 
mand. If  it  is  so  stipulated  by  contract,  a  counter-claim  for 
evaporation  and  charges  may  be  allowed,  which  cannot  be 
defeated  by  bringing  an  action  in  trover.'  Where  personal 
property  has  been  seized  by  a  sheriff  under  writs  of  attach- 
ment, the  sheriff  and  attaching  creditors  may,  by  virtue  of 
their  right  under  such  proceeding,  maintain  a  general  action 
to  recover  damages  for  the  subsequent  conversion  or  deten- 
tion by  a  stranger.'  The  removal  of  fixtures  from  premises 
does  not  constitute  conversion.*' 

Sec.  463.  Parties. —  An  administrator  or  executor  may 
maintain  an  action  for  conversion  of  property  of  his  deced- 
ent converted  during  his-life  time;"  and  it  has  been  held  that 

1  Franklin  Bank  ▼.  Bank,  86  O.  a       >  Miami  Powder  Ca  v.  Railroad  Ca, 

850;  Bank  v.  Bank,  87  O.  a  208.  But  88  a  Q  78;  &  a,  10  a  R  Rep.  889. 
see  Railroad  Ga  v.  Rosin,  16  W.  L.  B.       *  Railroad  Ca  ▼.  O'Donald,  supra. 
423.  7  Hamet  v.  Letcher,  87  O.  a  85& 

>  Ck>ndouris  ▼.  Tobacco  Ca,  22  N.       ^  Cow  Run  v.  Lehmer,  41  O.  a  884. 
Y.  a  695.  9  Turner  y.  Marienthal,  17  O.  a  184. 

s  Railroad  Ca  ▼.  0*Donald,  49  O.  a       ^^  Rowland  ▼.  Spraula,  21  N.  T.  S 

496.  895. 

«  Railroad  Ca  ▼.  O^Donald,  supra.      ^^  Towle  v.  Lovet,  6  Mass.  894 ;  Man- 
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an  administrator  may  sae  in  his  own  name,  without  alleging 
his  representative  oapacity,  for  a  conversion  of  goods  after  the 
death  of  his  intestate;^  bat  if  the  conversion  took  place  dur- 
ing  the  life-time  of  the  decedent,  representative  character 
must  be  averred.'  A  debtor  sending  money  to  a  creditor  by 
an  express  company  may,  if  the  same  is  lost,  sue  the  company 
therefor.'  The  action  may  be  maintained  by  one  who  has 
possession  by  virtue  of  a  bill  of  lading  against  another  who 
does  not  show  a  better  title.^  An  action  for  the  non-delivery 
of  property  may  be  brought  either  by  the  consignor  or  con- 
signee under  a  special  agreement.'  A  lessee  is  the  proper 
person  to  bring  the  action  for  a  conversion  committed  while 
such  lessee  is  in  possession ; '  and  so  with  a  bailee  for  goods 
the  subject  of  bailment.^  < 

Sec.  464.  Petition  shall  contain  what. —  Some  of  the  old 
requisites  of  the  declaration  are  preserved  in  this  action.  Tho 
petition  should  unequivocally  state  that  the  plaintiff  is  the 
owner  of  the  property,  although  a  general  allegation  of  own- 
ership has  been  considered  sufficient.'  It  must  be  specifically 
averred,  however,  that  the  plaintiff  was  the  owner  of  the 
property  at  the  time  the  conversion  took  place.'  The 
origin  of  the  plaintiff's  right  to  possession  or  the  deriva- 
tion or  precise  nature  of  his  title  need  not  be  alleged  ;^^ 
nor  is  it  essential  that  the  &cts  constituting  ownership  be 
stated,   as   an   allegation   that   the   plaintiff  was   the    owner 

well  ▼.  Briggs,  17  Vt  176;  Eubanks  son,  2  Duer,  818 ;  Anderson  ▼.  Bowlefl» 

V.  Debb,  4  Ark.  178.  44  Ark.  108  (1884).    An  allegation 

1  Munch  y.  Williamson,  24  Cal.  176 ;  **  that  the  plaintiff  was  lawfully  poo- 
Sheldon  V.  Hoy,  11  How.  Pr.  11.  See  sessed  "  (or  "  was  entitled  to  the  im- 
1  Root,  289.  mediate  possession  of  the  goods  as 

^  Sheldon  v.  Hoy,  8upra,  his  property  **)  is  considered  a  suffi- 

.1  Bernstine  ▼.  Express  Ca,  40  O.  S.  cient  statement    1  Abbott's  Forms 

451.  and  Pleadings,  457. 

« Adams    ▼.  O'Connor,   100  Mass.       » Smith  ▼.  Force,  81    Minn.  119 

515.  S wope  ▼.  Paul,  4  Ind.  App.  468  (1891 ) 

^Stafford  V.Walter,  67  DL  8a  Picquet  ▼.  McKay,  2  Blackf.  465 

•Triscony  v.  Orr,  49  Cal.  612.  Redman  v.  Gould,  7  Blackf.  861. 

f  Mizner  v.  Frazier,  40  Mich.  592.  lo  Swope  ▼.  Paul,  supra;  Harvey  v. 

«Van  Santvoord's  PIdg.,  pp.  218,  McAdams,  82  Mich.  472(1876> 
874 ;  Wright  v.  Field,  64  How.  Pr.  117 
;i882) ;  Binnian  v.  Baker,  82  Pac.  Rep. 
108  (Wash.,  1898);  Heine  v.  Ander- 
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at  the  time  of  the  oonversion  will  be  soffloient.^  An  allega- 
tion that  a  defendant  has  converted  property  to  his  own  use 
is  one  of  fact  and  not  of  law.' 

As  forms  are  not  always  followed,  there  necessarily  have 
been  numerous  adjudications  upon  the  various  forms  of  charg- 
ing conversion.  Merely  alleging  an  unlawful  conversion,' 
or  that  the  defendant  took  and  carried  away  goods,^  has 
been  held  sufficient.  And  so  charging  a  railway  company 
with  unlawfully  and  wrongfully  taking,  converting  and  ap- 
propriating property  to  its  own  use,  by  hauling  it  away  and 
using  it  in  its  road,  states  a  good  cause  of  action;*  and  so 
with  an  allegation  that  the  plaintiff  is  the  owner  of  the  prop- 
erty, with  a  description  and  statement  as  to  the  value  thereof, 
and  that  the  defendant  wrongfully  took  and  converted  it  to 
its  own  use.*  In  an  action  for  conversion  of  stocks  it  is  not 
necessary  to  allege  that  they  have  been  indorsed  so  as  to  en- 
able the  defendant  to  transfer  the  same;  nor  is  it  essential  to 
show  how  or  by  what  means  the  conversion  was  accomplished.' 
A  petition  alleging  that  plaintiff  is  the  owner  of  certain  wood- 
land from  which  there  has  been  cut  and  removed  certain  tim- 
ber by  a  person  unknown  and  without  authority,  which  has 
been  taken  and  used  by  a  railroad  company,  states  a  good 
cause  of  action  for  conversion.*  An  allegation  that  a  defend- 
ant has  collected  and  converted  money  belonging  to  the  plaint- 
iff to  his  own  use,  and  that  he  fails  and  refuses  to  pay  the 
same  over,  is  a  sufficient  allegation  to  show  conversion.*  But 
where  one  person  sells  property  for  another,  and  fails  to  prop 
erly  apply  the  proceeds,  there  is  no  conversion  of  property, 

1  Wright  V.  Field,  64  How.  Pr.  117 ;  » Railway  Ca  v.  Balch,  105  Ind.  93 

Greencastle  ▼.  Martin,  74  Ind.  458;  (1885). 

Swift  V.  James,  50  Wis.  540  (1880);  « Robinson  v.  Plow  Ckx,  81  Pac. 

Green  v.  Palmer,  15  Cal  411 ;  Berney  Rep,  988  (Okla.,  1893);  Railroad  Oa 

▼.  Drexel,  63  How.  Pr.  471 ;  Harvey  v.  v.  O'Donnell,  49  O.  &  489. 

McAdams,  supra;  Jackson  y.  Lum-  ^  Smith  ▼.  Thompson,  94  Mich.  881; 

her  Ca,  45  Wis.  120  (1878X  64  N.  W.  Rep.  168  (1892) ;  Beebe  v. 

SDuggan  V.  Wright,  157  Mass.  228;  Knapp,  28  Mich.  53;  Hutchinson  v. 

82  N.  E.  Rep.  159  (1892).  Whitmore^  90  Mich.  255 ;  51  N.  W. 

*  Johnson  ▼.  Lumber  Co.,  45  Wis.  Rep.  451. 

119;  Edwards  v.  Bank,  59  CaL  136;  ^  Railroad  Ca  v.  Hutchins^  87  O.  a 

Decker  y.  Mathews.  12  N.  Y.  31&  28a 

^Hutchins  y.  Castle,  48  CaL  152.  *  Sloan  y.  Railroad  Ca»  83  N.  .R 

Rep.  997  (Ind.,  1898). 
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his  liability  resting  upon  the  conversion  of  the  proceeds.* 
Some  authorities  hold  it  to  be  not  essential  to  the  recovery 
of  damages  for  conversion  that  the  petition  contain  an  aver- 
ment that  the  plaintiff  is  entitled  to  possession  of  the  prop- 
erty,* while  other  courts  hold  that  either  possession,  right  of 
possession  or  a  demand  of  possession  must  be  alleged.^  Ordi- 
narily descriptions  of  quantity  are  liberally  construed,  but  this  is 
not  true  where  it  is  entirely  uncertain;  hence  it  is  essential  that 
the  property  be  described  with  reasonable  certainty,  though  not 
so  accurately  as  in  detinue.^  It  has  generally  been  considered 
unnecessary  to  allege  the  value  of  the  property,  upon  the  theory 
that  the  same  can  not  be  properly  put  in  issue. ^ 

Sec.  465.  Petition  shall  contain  what^  as  to  demand  and 
refusal. —  The  prevailing  doctrine  is  that,  where  there  has 
been  an  actual  conversion,  demand  and  refusal  need  not  be 
averred.^  Where  the  original  possession  is  lawful,  a  demand 
and  refusal  maybe  evidence  of  conversion;  but  where  the 
original  possession  is  unlawful,  the  original  taking  consti- 
tutes a  conversion  and  hence  no  demand  is  necessary."  The 
sole  object  of  a  demand  is  to  turn  an  otherwise  lawful  posses- 
sion into  an  unlawful  one  by  reason  of  such  refusal,  and  thus 
supply  evidence  of  a  conversion.*  The  cause  of  action  is  com- 
plete immediately  upon  actual  conversion  without  demand ;  ** 


1  Bizell  V.  Bixell,  107  IndL  584 

>  Baals  ▼.  Stewart,  109  Ind.  871. 

SBinnian  ▼.  Baker,  82  Pac.  Bep. 
1008  (Wash.,  1898);  Parker  ▼.  Bank. 
54  N.  W.  Rep.  818  (N.  D.,  1892) ;  An- 
derson ▼.  Bowles,  44  Ark.  108 ;  Swope 
V.  Paul,  4  111.  App.  46a 

&  Edgerly  v.  Emerson,  28  N.  H.  555 ; 
HaU  V.  Burgess,  5  Graj,  12. 

<  Ck)nno6s  v.  Meir,  2  K  D.  Smith, 
814  (1854).  See,  also,  Jonas  ▼.  Ba- 
hilly.  Id  Minn.  820;  Jefferson  ▼.  Hale^ 
31  Ark.  286 ;  2  Wash.  (Ya.)  192. 

'Bemey  t.  Drexel,  68  How.  Pr. 


471-75  (1882);  Koehring  ▼.  Aultman, 
84  N.  E.  Rep^  80  (Ind.);  Proctor  v. 
Cole,  66  Ind.  576  (1879);  Railroad  Ca 
y.  O'Donnell,  49  O.  S.  489 ;  Bunger  ▼. 
Roddy,  70  Ind.  26 ;  Hon  ▼.  Hon,  70 
Ind.  187;  Terrell  ▼.  Butterfield,  92 
Indl. 

•  Berney  v.  Drexel,  supra;  Pease  ▼. 
Smith,  61  N.  Y.  477 ;  Pugh  v.  Callo- 
way, 10  O.  Su  488,  opinion  on  pp.  498; 
494. 

*  Pease  ▼.  Smith,  supra;  Yinoent  ▼. 
Conkling,  1  R  D.  Smith,  208 ;  Glass- 
ner  ▼.  Wheaton,  2  K  D.  Smith,  852; 
Hunger  v.  Hess,  28  Barb.  75. 

10  Brewster  ▼.  Silliman.  88  N.  Y.  423 ; 
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nor  is  it  necessary  where  a  honafide  purchaser  has  sold  and  de- 
livered goods,^  nor  of  a  constable  where  he  has  seized  the  goods 
of  a  wrong  person,'  nor  where  money  has  been  deposited  with 
another.*  It  mast  be  made,  however,  where  a  party  has  re- 
ceived property  in  good  faith,  ignorant  of  the  want  of  title 
in  the  person  from  whom  he  received  it ;  ^  and  it  should  be 
made  where  there  is  a  bailment,  in  order  to  terminate  the 
same  and  thus  give  rise  to  a  cause  of  action,  unless  there  has 
been  some  wrongful  conversion  or  negligence,  in  which  case 
it  is  unnecessary.*  And  so  where  property  came  iatb  the 
hands  of  a  person  from  a  wrong-doer ;  *  or  while  i%,  is  in  the 
hands  of  the  assignee  for  the  benefit  of  creditors ;  ^  or  where 
the  property  is  in  a  warehouse,  demand  should  be  made  on 
the  owner  thereof.* 
Sec.  466.  Petition  for  damages  for  conversion. — 

Plaintiff  says  that  at  the  time  hereinafter  stated  he  was 
the  owner  of  and  entitled  to  the  immediate  possession  of  the 
following  described  goods  and  chattels,  the  property  of  the 
plaintiff,  to  wit : 

The  undivided  one-fourth  interest  and  share  in  the  shock  in 
thirty-six  acres  of  wheat,  being  the  field  east  of  W.  and  B. 
turnpike,  and  also  the  field  west  of  the  C,  Mt.  Y.  &  C.  rail- 
road next  to  the  lane,  being  upon  the  farm  of  the  defendant 
in  B.,  F.  county  Ohio,  which  was  of  the  value  of dollars. 

That  on  the day  of ^  18 — y  or  about  that  time,  the 

defendant,  then  and  there  obtaining  the  possession  of  said 
goods  and  chattels,  unlawfully  converted  and  disposed  of  the 
same  to  his  own  use,  to  the  plaintiff's  damage  in  the  sum  of 
dollars,  for  which  he  asks  judgment. 

Note. —  From  Huffman  v.  Wood,  Supreme  Ck>urt,  unreported,  Na  1186. 
Ab  to  necessity  of  demand,  see  ante^  sec.  465 ;  Cobbe^  on  Replevin,  sea  447 ; 
Kennett  v.  Johnson,  2  J.  J.  Marsh.  84    Immaterial  if  demand  be  not  made 

Hanmer  v.  Willisy,  17  W^end.   91;        »  Thompson  v.  Vrooman,  21 N.  Y.  & 

Otis  V.  Jones,  21  Wend.  894 ;  Deering  179. 

V.  Austin,  30  Vt  880 ;  Wooster  ▼.        *  Piano  Mfg.  Ca  ▼.  Pac.  EL  Ca,  53 

Sherwood,  25  N.  Y.  278 ;  Gillet  v.  N.  W.  Rep.  202  (Minn.,  1892X 

Roberts,  57  N.  Y.  28;  Koehring  v.        *  Bassett  v.  Baker,  Wright.  387 ;  Mc- 

Aultman,  84    N.  £.  Rep.  80  (Ind.);  Lain  v.  Huffman,  30  Ark.  428;  27  Mo. 

Hon  V.  Hon,  70  Ind.  185-137 ;  Bunger  549.   See  Wade  v.  Carson,  13  Nev.  49 ; 

V.  Roddy,  70  Ind.  26.  Levi  ▼.  Silverstein,  22  La.  Ann.  363. 
» Pease  v.  Smith,  61  N.  Y.  477.  «  FuUer  ▼.  Lewis,  3  Abb.  Pr.  38a 

«  Black  V.  Clasp,  32  Pac.  Rep.  564       '  Goodwin  v.  Wertheimer,  99  N.  Y. 

(CaL) ;  BonI  ware  v.  Craddock,  30  Cal.  149. 

190;  Murfree  on  Sheriffs,  sees.  270, .      ^  Baumann  y.  Jefferson,  28  N.  Y.  S 

270a.  685. 
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upon  officer  until  after  expiration  of  his  term.  Brobst  ▼.  Skillen,  16  O.  SL 
882l  When  conversion  is  onlv  technical,  and  proper^  is  in  the  same  con- 
dition, plaintiff  may  be  compelled  to  take  it  back  in  mitigation  of  damages. 
Churchili  ▼.  Welch,  47  Wi&  89;  Ck>ok  ▼.  Loomis,  26  Conn.  488;  Tracy  ▼. 
Gk>od,  1  Clark  (Pa.X  472L  See  Brewstei^  ▼.  Silliman,  88  N.  Y.  42&  An  ad- 
ministrator may  sue  for  property  converted  before  his  appointment  Jahns 
V.  Nolting,  29  CaL  607.  The  measure  of  damages  is  the  value  of  tiie  prop- 
erty at  the  time  of  conversion  with  interest  Railway  v.  Hutchins»  82 
O.  a  571 ;  Jefferson  v.  Hale,  81  Ark.  286;  Coffey  v.  Bank. 46  Ma  140;  Shep- 
ard  V.  Pratt  16  Kan.  209.  See  17  Pick.  1;  88  Ma  174;  80  Vt  807;  22  Mo. 
894 ;  Railway  Ca  v.  Hutchins^  87  O.  a  88a  Recovery  cannot  be  had  for  the 
enhanced  value  of  property  by  labor  of  the  wrong-doer.  Railway  Ca  v. 
Hutchins,  mumi;  Hyde  v.  Corkson,  21  Baib,  92;  Silsbury  v.  MoCoon,  4 
Denio,  887;  Single  v.  Schneider,  80  Wi&  670.  The  rule  of  damages  is  said 
to  be  determined  by  the  animus  of  the  wrong-doer.  Heard  v.  James^  49 
Misa  286;  Herdie  v.  Young,  56  Pa.  St  176;  CoTeman*s  Appeal,  62  Pb.  St 
252-278.  ESzpenses  incurred  in  an  action  of  detinue  cannot  be  induded  in 
damages.    Ross  v.  Malone^  12  Sa  Rep.  182  (Ala.,  1898). 

See.  467.  Petition  for  eonyersion  of  oil. — 

The  said  plaintiff  J.  D.  L.  complains  of  the  said  defendant 

the  C.  R  T.  Co.  for  that  on  the day  of ,  18 — ,  the 

said  plaintiff  was  the  owner  of  and  entitled  to  the  immediate 
possession  of  the  following  described  foods  and  chattels,  to 
wit, barrels  of  crude  petroleum  of  the  value  of dol- 
lars; that  on  the daj  of ,  18 — ,  said  defendant,  hav- 
ing obtained  and  then  being  in  possession  of  said  goods  and 
chattels  and  contriving  to  injure  the  said  plaintiff,  (ud  wrong- 
fully and  unlawfully  convert  and  dispose  of  the  same  to  eadi 
of  the  said  defendant's  own  use  and  benefit,  to  the  damage  of 
said  plaintiff  in  the  sum  of dollars. 

Wherefore  the  said  plaintiff  prays  judgment  against  said 

defendant  for  the  said  sum  of dollars,  his  damages  as 

aforesaid  sustained. 

NOTB.— From  Cow  Run  Ga  v.  Lehmer,  41  O.  a  884 

See.  468.  Petition  by  assignee  to  whoin  goods  were  as- 
signed after  conversion. — 

That  at  the  time  hereinafter  mentioned  one  0.  D.  was  the 
owner  and  lawfully  in  possession  of  the  following  described 
goods  and  chattels :  [iJesoribe  them.']  Said  goods  were  of  the 
value  of  I . 

On  the day  of ,  18 — ,  the  defendant  obtained  pos- 
session of  said  goods  and  chattels,  and  unlawfully  and  wrong- 
fully converted  the  same  to  his  own  use,  thereby  damaging 
the  said  C.  D.  in  the  sum  of  | . 

That  on  the day  of ,  18 — ,  said  0.  D.,  for  a  valu- 
able consideration,  duly  assigned  to  the  plaintiff  all  his  claim 
and  demand  against  the  defendant  for  said  conversion  and 
damages. 

Plaintiff  therefore  asks  judgment  for  said  sum  of  % ,  etc. 

NOTX. — An  assignee  before  conversion  need  not  set  forth  his  title  in  the 
petition.    Heine  v.  Anderson,  2  Duer,  818.    It  has  been  repeatedly  held  that 
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6  right  of  action  for  conversion  is  assignabla  Final  ▼.  Backus,  18  Mich. 
218;  Brady  v.  Whitney,  24  Mich.  154;  Grant  y.  Smith,  26  Mich.  201;  Smith 
y.  Thompson,  54  N.  W.  Rep.  168 ;  94  Mich.  881  (1892). 

Sec.  469.  Petition  for  conyersion  of  note  or  bond. — 

On  the day  of ,  18 — ,  one  0.  D.  was  the  owner  of  a 

certain  promissory  note  [or,  bond]  bearing  date  the day 

of  ,  18 — ,  calling  for  the  sum  of dollars  and  payable 

to  the  plaintiff  in months  from  the  date  thereof,  which 

said  note  was  signed  by  the  defendant. 

On  the day  of  — — ,  18 — ,  plaintiff  delivered  the  said  note 

to  said  defendant  upon  the  express  agreement  and  understand- 
ing that,  upon  ascertaining  what  it  could  be  sold  for,  he  would 
eitner  buy  it  or  pay  said  C.  D.  the  value  thereof,  or  would  re- 
turn the  same  to  him  on  demand. 

On  the day  of ,  18 — ,  and  after  said  defendant  had 

had  possession  of  said  note  [or,  bond]  a  sufiScient  length  of 
time  to  have  enabled  him  to  ascertain  the  value  thereof,  said 
0.  D.  demanded  said  note  [w,  bond]  of  said  defendant  or  its 
value,  but  the  defendant,  while  admitting  that  said  note  [pVy 
bond]  was  in  his  possession,  wholly  failed  and  refused  to  re- 
turn it  or  to  pay  the  value  thereof. 

That  the  value  of  said  note  [or,  bond]  waa  the  sum  of  $ , 

for  which  said  sum  with  interest  at  per  cent,  plaintiff 

asks  judgment  against  said  defendant. 

NoTB. —  An  action  lies  for  conversion  of  a  note.  Hynes  v.  Patterson,  95 
N.  Y.  1.  But  not  where  it  has  been  wrongfully  negotiated  to  a  bona  fide 
holder  before  it  has  any  legal  inception.  Decker  v.  Matthews,  12  N.  T.  81SL 
Where  officer  converts  notes  to  his  own  use  the  measure  of  damages  is  the 
value  of  notes.    Brobst  v.  Skellen,  16  O.  S.  882.    See  DoolitUe  v.  McOuUougb, 

7  O.  S.  308.  In  an  action  for  conversion  of  notes  it  may  be  as  for  tort  and 
for  money  had  and  received.  Thayer  v.  Manley,  73  N.  x.  805 ;  Comstock  v. 
Hier,  29  Am.  Rei>.  142;  73  N.  Y.  269.  The  general  rule  of  damages  of  the 
value  at  the  time  of  conversion  is  not  applicable  to  stocks  and  bonds  which 
are  of  a  fluctuating  character.  Dimock  v.  Bank,  25  AtL  Rep.  926  (N.  Y., 
1898).  As  to  burden  of  proof  when  plaintiff  proves  that  the  bond  waa 
stolen,  see  Bank  v.  Kidder,  18  Abb.  N.  G.  876. 

Sec.  4:70.  Petition  where  demand  mnst  be  alleged. — 

^Caption.'] 

On  the day  of ,  18 — ,  the  plaintiff  was  the  owner 

of  the  following  described  goods  and  chattels:  [DescriptionJ] 
Said  goods  were  of  the  value  of  $ . 

That  upon  said  date  plaintiff  intrusted  said  goods  to  plaint- 
iff  for  safe-keeping  until  he  should  call  for  them. 

Plaintiff  alleges  that  on  the day  of ,  18—,  he  de- 
manded of  said  defendant  that  he  deliver  said  goodis  to  him, 
which  he  wholly  refused,  and  still  refuses  to  deliver  said  goods 
to  plaintiff,  but  has  unlawfully  and  wrongfully  converted  the 
same  to  bis  own  use,  and  withholds  the  same  from  the  pos- 
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session  of  plaintifF,  to  the  damage  of  plaintiff  in  the  snm  of 

NOTB.— See  ante,  sea  460^ 

See.  471.  Petition  by  guardian  for  conyersion  of  timber 
on  land  of  minor  by  railroad  company. — 

{Caption.'] 

On  the day^  of  j  18 — ,  he  (plaintiff)  was  duly  ap- 
pointed and  qualified  as  guardian  of  the  estate  of  J.  B.  and 

E.  0.  B.,  minors,  hj  the  probate  court  of county,  Ohio, 

having  due  authority.    That  on  the day  of ,  18 — , 

said  minor  children  were  the  owners  in  fee-simple  of  the  fol- 
lowing described  real  estate,  situate  in  county, , 

to  wit :  [Description  of  property. "] 

Said  land,  when  owned  by  said  minors,  was  thickly  wooded 
with  excellent  timber,  and  was  valuable  on  that  account ;  and 
all  or  nearly  all  of  said  timber  was  cat  down  and  removed  by 
persons  now  to  this  plaintiff  unknown,  without  any  authority 
whatever,  and  the  same  taken,  used  and  possessed,  for  its  own 
benefit,  without  any  authority  whatever,  by  the  0.,  P,  &  A 

R  R.  Oo.,  which  was,  on  or  about  ,  18 — ^  consolidated 

with  certain  other  railroad  companies  under  the  name  and 
style  of  the  L.  S.  &  M.  S.  Ry.  Co.,  which  last-named  company 
is  made  a  defendant  in  this  action,  and  which  said  company 
is  a  corporation  duly  organized  under  the  laws  of ,  etc.  ' 

By  reason  of  the  said  timber  being  taken  from  said  land 
and  "converted  to  its  own  use  by  the  said  0.,  P.  &  A.  R  R. 

Oo.,  said  minor -children  were  damaged  in  the  amount  of 

dollars,  for  which  sum  plaintiff  asks  judgment  against  the  de- 
fendant, the  L.  S.  &  M.  S.  R  Co. 

Note. —  Approved  in  Railroad  Ca  y.  Hutchins,  87  O.  8.  282;  as  stating  a 
cause  of  action  for  personal  property.  See  sec.  464  The  measure  of  dam- 
ages is  the  value  of  the  timber  at  the  time  it  was  severed  from  the  land. 
Hulett  V.  Fairbanks.  1  O.  C.  C.  155. 

Sec.  472.  Petition  for  the  conrersion  of  property  by  a 
railroad  company  which  operates  an  express  company. — 

Plaintiff  for  his  cause  of  action  herein  says  that  the 

Railroad  Oompany  is,  and  had  been  for  a  long  time  prior  to  the 
commission  of  the  grievances  and  wrongs  hereinafter  men- 
tioned, a  corporation  duly  incorporated  under  the  laws  of  the 

state  of ,  and  as  such  corporation  has  been  all  that  time, 

and  is  now,  running  and  operating  numerous  lines  of  railroads 

in as  common  carriers  of  Freight  and  passengers;  [(?r, 

where  a  particular  line  is  specified]  and  among  others,  it  has 

run  and  operated  the  railroad  known  as ,  extending  from 

to . 

That  before  and  at  the  time  of  the  commission  of  the  wrongs 
hereinafter  complained  of,  the  said Bailroad  Company 
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was,^  and  ever  since  has  been,  and  still  is,  carrying  on  and  op 
erating  in  connection  with  and  upon  and  alon^  the  said  rail- 
road operated  by  it  as  aforesaid,  inolnding  said Ipartieih 

la/r  Une  specijied]^  a  ^neral  express  business  as  common 
carriers  of  package,  freight  and  merchandise  for  hire,  under 

the  name  of ^  and  making  contracts  and  receiving  freight 

and  merchandise  from  other  companies,  corporations  and  per- 
sons, and  receipting  therefor  by  and  under  that  name,  and 
forwarding  and  carrying  the  same  to  the  properly  designated 
place  of  delivery. 

[Allegation  where  express  oompa/ny  operates  in  the  noMie  and 
for  the  railroad  company:'] 

That  on  and  prior  to  the day  of ,  18 — j  the Ex- 
press Company  was  a  corporation  duly  incorporated,  and  as 
such  run  and  operated  an  expressage  as' a  common  carrier  for 
hire  of  packages,  freight  and  merchandise  from  the  city  of 
to  the  city  of . 

That  it  was,  and  has  been  ever  since  before  the day  of 

•,  18 — ,  and  is,  customary  and  the  duty,  by  virtue  of  some 


contract  and  arrangement  between  said Express  Com- 
pany and  the  Railroad  Company,  under  the  name  of 

Express  Company  [the  terms  of  which  the  plaintiflf  does 

not  know  and  cannot  state],  for  said Railroad  Companv, 

under  the  name  of Express  Company,  to  receive  pack- 
ages of  freight  and  merchandise  shipped  over  said Ex- 
press Companv's  line  by  it,  at ip^juse  qf  receiving  goods], 

and  forward  the  same  as  common  carriers  by  express  for  hire 

to  points,  including  said  city  of [place  qf  destination  of 

goodsX  along  its  said  railroad  that  were  not  reached  by  said 

Express  Company. 

That  on  or  about ,  18 — ,  the  plaintiflf  at was  the 

owner  of  the  following  property,  to  wit, ,  of  the  value  of 

hundred  dollars.  That  on  or  about 18 — ,  said  plaint- 
iflf, for  the  purpose  of  shipping  said  property  above  described 

from to above  stated,  delivered  said  property  to  the 

Express  Company  at ,  who  received  the  same  to  be 

transported  by  it  to  its  agency  at ,  the  nearest  or  most 

convenient  pomt  to  the  place  o)  destination  of  said  goods  and 
property  at ,  and  there  at  said  city  of to  be  deliv- 
ered to  the  defendants  to  complete  the  transportation  as  such 

common  carriers  by  express  to .    That  in  pursuance  of 

its  said  duty  as  such  common  carrier  the  said Express 

Company  did  transport  said  property  above  described  from 

said  city  of to  its  agency  at ,  and  there,  on  or  about 

the day  of ,  18 — ,  for  the  purpose  and  with  the  in- 
tent of  having  said  property  transported  to  its  destination  at 

,  it  transferred  and  delivered  said  property  to  the  said 

Railroad  Company  under  and  in  said  name  of  the 

Express,  and  said  Railroad  Company  did  under  said 
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name  of  the Express  receive  said  property  as  such  com- 
mon carriers  by  express  from  said Express  Company  at 

its  agency  at ,  ander  and  by  virtue  of  its  said  cnstom, 

contract  or  arrangement  between  it  and  said Express 

Company  aforesaia  (the  kind  and  terms  of  which  are  unknown 
to  the  plaintiff,  and  which  he  therefore  cannot  state),  for  the 

purpose  of  transporting  said  property  from ,  over  its  said 

railroad,  to  said  city  or . 

That  said  defendants  having  received  said  property  for  the 
purposes  aforesaid,  and  with  the  promise  to  forward  and  trans- 
port said  property  from to ,  wilfully  and  unlawfully, 

negligently  and  without  pro]3er  cause,  but  with  the  intention 
to  unlawfully  deprive  the  plaintiff  of  the  same,  would  not  and 

did  not  transport  said  goods  and  property  to as  by  their 

obligation  aforestated  they  were  bound  to  do,  and  it  aid  not 
and  would  not  deliver  said  goods  to  the  plaintiff,  but  pur- 
posely, maliciously  and  negligently,  and  for  the  purpose  of 
depriving  the  plaintiff  of  the  same,  hid  and  concealed  said 
property,  while  they  have  falsely  asserted  that  they  have  sent 

said  goods  to ,  and  said  defendants  have  unlawfully  and 

corruptly  embezzled  said  property,  and  still  embezzle  and 
conceal  the  same,  falsely  declaring  and  pretending  that  they 
do  not  know  where  the  same  or  anv  part  thereof  is,  to  the 

damage  of  the  plaintiff  in  the  sum  oi dollars,  for  which 

sum,  with  interest  thereon  from ,  18 — ,  the  plaintiff  de- 
mands a  judgment  against  said  defendants,  and  asks  for  all 
other  and  proper  relief. 

NOTB.—  From  B.  &0.  R  R  Ca  v.  O'Donnell,  49  O.  a  489.  Where  there 
is  a  misdeliyenr  of  goods  by  a  carrier  it  is  liable  for  conyersioD.  Price  v. 
Railroad  Ox,  10  Am.  Repi  475 ;  Claflia  v.  Railroad  Ca,  7  Allen,  341.  A  com- 
mon carrier  to  which  goods  are  intrusted  to  carry  to  a  designated  place,  bat 
which  transports  them  to  a  different  place  for  the  purpose  of  keepmg  them 
out  of  tiie  possession  of  the  consignee,  is  guilty  of  conversion.  Id.  See  Fish 
▼.  Ferris,  6  Duer,  49 ;  Lucas  y.  Trumball,  15  Gray,  806 ;  Wheelock  y.  Wheel- 
wright^ 5  Mass.  104;  Brewster  y.  Silliman,  88  N.  Y.  42a  Delay  in  deliyerr 
may  sometimes  be  excused  by  proof  of  misfortune  or  accident^  eyen  thougn 
not  caused  by  act  of  Qod.  Kinnick  y.  Railroad  Ca,  27  Am.  &  £ng.  R  R  Cases, 
15 :  Oreismer  y.  Railroad  Ox,  26  Am.  &  Eng.  R  R  Cases,  278 ;  Pittsburg  Rail- 
road y.  Hallowell,  65  Ind.  188.  But  the  contract  must  be  completed  as  soon  as 
impediment  to  transportation  is  removed.  Railroad  Ca  y.  0*Donnell,  supra, 
A  common  carrier  who  refuses  to  deliver  goods  to  consignee  until  the  lat- 
ter pays  a  sum  larger  tiian  is  stipulated  in  contract  for  freight  is  guilty  of 
conversioD.  laham  y.  Greenham,  1  Handy,  858.  If  the  company  refuses  to 
deliver  to  the  proper  person,  and  the  goods  are  destroyed  by  fire  while  in 
the  warehouse^  it  is  liaola  Meyer  y.  Railroad  Ca,  24  Wis.  56o ;  &  a,  1  Am. 
Repi907. 

Sec.  473.  Petition  for  confersion  of  goods  deliyered  to 

another  by  yirtne  of  a  bill  of  sale  to  be  sold  and  applied  in 

payment  of  claims. — 

On  the day  of ,  18 — ,  plaintiff  was  the  owner  of  a 

Btook  of  merchandise  and  five  horses  worth  more  than  $ , 

and  on  said  date,  for  the  purpose  of  securing  the  said  defend- 
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ant  to  become  a  bondsman  in  the  case  of against 

this  plaintiff,  then  pending  in   the  court  of  ,  for  the 

purpose  of  releasing  a  levy  made  upon  said  property,  plaintiff 
entered  into  an  agreement  to  give  said  defendant  a  bill  of  sale 
of  said  property ;  and  it  was  further  expressly  agreed  by  and 
between  plaintiff  and  defendant  that  said  defendant  snould 
take  possession  of  said  goods  and  horses  and  control  same,  and 
abide  a  trial  or  compromise  of  said  suit  of  S.  v.  plaintiff;  that 
upon  final  determination  thereof  defendant  was  to  pay  him- 
self for  all  liability  incurred  by  reason  of  said  above-mentioned 
bond,  all  his  expenses  and  a  lair  compensation  to  himself  for 
his  trouble  and  service ;  that  the  balance  of  said  property  was 
to  be  turned  over  to  said  plaintiff,  or  that  if  at  any  time  after 
final  determination  of  said  suit  the  plaintiff  should  desire  to 
take  back  said  goodfi  and  horses  or  what  were  left  thereof,  it 
was  expressly  agreed  by  plaintiff  and  defendant  that  defend- 
ant would  deliver  said  goods  and  horses,  or  so  much  as  had 
not  been  sold,  upon  the  following  conditions,  to  wit:  Defend- 
ant should  be  credited  with  whatever  amount  he  was  liable 
on  said  bond,  his  expenses  and  outlays,  and  a  fair  compensa- 
tion for  his  services,  and  be  debitea  with  all  the  goodsi  and 
horses  sold,  which  defendant  agreed  should  be  sold  in  the  usual 
way  at  a  fair  market  price,  and  that  upon  thus  ascertaining 
the  amount  due  to  the  defendant  from  said  plaintiff  and  the 
payment  of  the  whole  of  said  sum,  defendant  should  turn  over 
all  of  said  property  remaining  in  bis  hands. 

In  pursuance  of  said  contract,  and  in  order  that  defendant 
might  have  full  control  over  said  property  and  not  be  impeded 
in  the  sale  of  the  same,  plaintiff  executed  to  said  defendant 
said  absolute  bill  of  sale  according  to  his  part  of  the  contract. 

Afterwards  on  the day  of  ^  18 — ,  said  suit  of  S. 

against  plaintiff  was  settlecl.  By  the  terms  of  settlement 
tnere  was  found  due  the  said   S.  by  a^eement  from  this 

plaintiff  the  sum  of  $ ,  and  one-half  the  costs  of  said  suit, 

taxed  at  $ . 

Plaintiff  further  says  that  after  the  settlement  of  said  suit 
this  plaintiff  went  to  said  defendant  and  asked  him  to  turn 
over  to  him  the  portion  of  the  above-mentioned  property  re- 
maining unsold,  and  offered  to  pay  defendant  tue  full  sum 
that  should  be  found  due  him  on  settlement,  in  accordance 
with  the  terms  of  the  above-mentioned  contract  between 
plaintiff  and  defendant.  Whereupon  said  defendant  wholly 
repudiated  said  contract  and  denied  same,  and  refused  to  set- 
tle with  this  plaintiff  on  any  terms  or  in  any  way,  and  refused 
to  give  him  possession  of  said  property  upon  any  terms  what- 
ever. 

Defendant  has  from  ever  since  and  now  is  selling  and  con- 
verting said  property  to  his  own  use. 

Plaintiff  says  that  said  property  was  worth  at  least  $ ^ 
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that  said  defendant  has  made  in  profits  from  the  sale  of  said 
goods  at  retail  more  than  his  expenses  and  outlays  incarred  in 
selling  the  same.  The  sum  of dollars  is  a  large  compen- 
sation to  defendant  for  all  his  services  in  said  matter.  That 
by  reason  of  his  liability  on  said  bond  the  defendant  will  have 

to  pay  about  the  sum  of  $ ;  that  defendant  has  converted 

the  whole  of  said  property  to  his  own  use. 

Wherefore  plaintiff  as&s  judgment  against  said  defendant 
for  the  sum  of  $ and  interest,  and  for  all  proper  relief. 

NoTK  — Modeled  from  Canfield  y.  Clark,  Supreme  Coart^  unreported 
oase^  Na  177bL 

Sec.  474.  Defenses  to  actions  for  conyersion.—  An  action 
cannot  be  maintained  against  a  treasurer  for  conversion  of  an 
order  on  the  treasury  which  the  holder  has  deposited  and  re- 
ceived credit  therefor  in  the  bank,  and  which  has  been  satis- 
fied by  giving  credit  to  the  bank  upon  its  checks  then  held  by 
the  treasurer;'  nor  can  it  be  maintained  against  a  bank  for 
its  failure  to  transfer  stock  where  the  plaintiff  is  not  entitled 
to  such  transfer.*  Where  a  mortgagor  in  possession  of  mort- 
gaged goods  makes  an  assignment  thereof  for  the  benefit  of 
creditors,  and  the  assignee  assumes  charge  of  the  same  under 
authority  of  law,  the  mortgagee  cannot  sustain  an  action 
against  the  assignee  for  conversion.*  A  defendant  in  such  an 
action  cannot  urge  as  a  defense  that  the  property  has  been 
taken  from  him  by  a  third  person  by  legal  process  or  other- 
wise.* Nor  is  the  fact  that  title  to  property  is  in  a  third  per- 
son any  defense,  unless  the  defendant  is  in  some  way  connected 
with  such  third  person  and  can  claim  under  him  ;^  nor  can 
the  motive  or  good  faith  of  the  defendant  be  set  up  as  a  de- 
fense;* nor  that  he  was  mistaken  as  to  the  ownership  of  the 
property.'  A  general  denial  traverses  not  only  the  conver- 
sion, but  also  the  plaintiff's  title,  and  hence  a  defendant  may 
under  such  a  pleading  show  the  source  from  which  he  claims 


1  Miles  V.  Reiniger,  89  O.  a  499. 

2  Bank  v.  Bank,  36  O.  S.  350. 

*  Lindeman  y.  Ingham,  86  O.  S.  1. 

<  WatBon  V.  Cobum,  85  Neb.  492; 
53  N.  W.  Rep.  477  (1892).  See  Rail- 
road Ca  y.  0*Donnell,  49  O.  a  489. 

ft  Brown  y.  Shaw,  51  Minn.  266 
(1892);  y^eymouth  y.  Railroad  Ca, 


17  Wis.  550 ;  Ingraham  y.  Hammond^ 
1  Hill,  85a 

*  Railroad  Ca  y.  O'Donnell,  supra; 
RobinHon  y.  Bird,  88  N.  K  Rep.  891 
(Mass.,  1898);  Dickson  y.  Caldwell, 
15  O.  a  412. 

7  Timber  &  Iron  Ca  y.  Cooperage 
Ca,  20  a  W.  Rep,  566  (Ma,  1892). 
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title  or  that  he  has  no  title ;  ^  or  that  the  property  belonged 
to  a  third  person  who  transferred  it  to  plaintiff  without  con- 
sideration and  with  intent  to  cheat  such  third  person,'  or  that 
the  defendant  has  a  mortgage  on  the  property.*  A  general 
denial  and  jastification,  however,  are  inconsistent,  and  there- 
fore cannot  be  made  in  the  same  pleading;^  nor  can  the  de- 
fendant show  nnder  a  general  denial  that  a  promise  supporting 
a  bill  of  sale  was  an  unlawful  preference.* 

^  Brevoort  ▼.  Brevoort^  8  J.  ft  &  '  Swope  ▼•  FbuI,  4  Ind  App.  408L 

211 ;  Robinson  y.  Frost,  14  BarU  586 ;  >  Schoenrock  ▼.  Farley,  17  J.  &  SL 

Jones  y.  Rahill  j,  16  Minn.  820 ;  Dayis  8Q2L 

y.  Warfield,  88  Ind  461 ;  Davis  v.  « Zimmerznaii  ▼•   Lamb^  7  Minn. 

Hoppock,  6  Duer,  864;  Thompaoii  w»  421. 

Sweecser,  48  Ind.  812L  •  Boyle  ▼•  Wmiam^  20  N.  Y.  a  727. 
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See.  475,  Parties  to  actions  on  eorenants. —  Covenants  in 
deeds  respecting  title  which  are  not  broken  when  the  land 
descends  to  the  heii*,  or  which  have  passed  to  the  assignee,  ran 
with  the  land,  and  upon  a  breach  the  heir,  assignee  or  grantee 
who  is  injured  thereby  is  the  proper  party  to  bring  an  action 
against  the  warrantor.'  If  the  grantor  is  in  possession  under 
color  of  title,  the  covenant  of  seizin  is  annexed  to  and  runs 
with  the  land,  and  therefore  passes  to  the  heir  or  assignee, 
wfio  may  maintain  an  action  when  ousted  by  paramount  title, 
But  if  the  grantor  is  not  in  possession  the  covenant  is  broken 

iKing  V.  Kerr,  6  0. 166;  Wyman  v.  Ballard,  13  Mass.  804;  0  Conn.  497; 
5  Cowen,  187.  ^yr 
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as  soon  as  made  and  does  not  pass  with  the  land,  but  becomes 
a  mere  chose  in  action,  passing  to  the  personal  representative 
of  the  first  grantee.^  An  action  on  a  covenant  against  inoom* 
brances,  broken  during  the  life-time  of  an  ancestor,  should  be 
brought  in  the  name  of  the  personal  representative  and  not  that 
of  the  heir.'  Where  a  covenant  is  divisible  in  its  nature,  as  if 
the  entire  interest  in  separate  parts  of  land  passed  to  different 
individuals,  a  right  of  action  accrues  to  each  party.*  An 
assignee  of  a  reversion  to  whom  the  benefits  of  a  lease  are 
assigned  may  bring  an  action  in  his  own  name  for  a  breach 
of  covenants  therein.^  Where  a  deed  made  in  trust  for  the 
benefit  of  another  contains  covenants  of  seizin,  warranty,  and 
against  incumbrances,  which  are  broken  at  the  time  of  its 
execution,  the  party  for  whom  the  conveyance  is  made  may 
bring  an  action  in  his  own  name,  although  such  covenants  did 
not  pass  to  him  by  the  mere  conveyance  and  have  not  been 
assigned.^  The  right  of  a  covenantee,  in  an  action  for  the 
recovery  of  purchase-money,  to  make  any  person  claiming  an 
adverse  interest  a  party,  exists  only  where  there  has  been  a 
breach  of  the  covenants  in  the  deed.* 

Sec.  476.  Pleading  in  such  actions. —  In  pleading  breaches 
of  a  covenant  in  a  deed,  or  in  any  action  founded  thereon,  it 
is  not  good  practice  in  Ohio  to  set  out  a  copy  of  the  deed,  nor 
to  attach  a  copy  and  make  it  part  of  the  petition  by  refer- 
ence.  Such  a  course  unnecessarily  incumbers  the  record,  and 
is  a  gross  violation  of  the  provision  of  the  code  requiring  the 
statement  of  the  cause  of  action  to  be  set  forth  in  plain  and 
concise  language,  as  well  as  a  violation  of  the  rule  as  to  at- 
taching copies -which  has  so  often  been  referred  to  in  this 
work.''  But  if  it  is  necessary,  in  setting  out  the  breach,  to 
substantially  set  forth  the  covenants,  such  practice  is  proper.' 

1  Backus     y.     McCoy,   8   O.    211.  'Frinky.  Bellis,  88  Ind.  185;  a  C, 

Where  coTenants  which  run  with  5  Am.  Rep.  19a 

the  land  are  broken  after  the  land  'St  Clair  y.  WilliamB,  7  a  (Pt  3), 

has  been  assigned,  the  assignee  can  111. 

alone  bring  an  action  thereon.    If,  ^Masury  y.  Soutbworth,90.  &84(> 

howeyer,  the  grantor  or  assignor  is  ^  Hall  y.  Plaine,  14  CX  S.  417.  • 

bound  to   indemnify  the   assignee  *  Cincinnati  y,  Brachman,  86  O*  S. 

against  such  breach,  then  the  as-  289. 

signer  must  bring   the   action.    14  ^  Ante,  sees.  67,  68^  162^  296^  847. 

Johns.  89.    See  5  Cow.  187 ;  1  Conn.  ^  Antet  sec.  67 ;  Crawford  y.  Satter- 

244;  2  Pa.  St  614  field,  27  O.  a  421;  R  &,  sea  5086; 
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If  more  desirable,  the  covenants  may  be  copied  into  the  plead- 
ing  and  their  breach  assigned  generaUy  by  negativing  the 
terms  thereof.^ 
See.  477.  Pleading  in  actions  upon  covenants  of  seizin. — 

A  covenant  of  seizin  covenants  that  a  grantor  is  possessed  of 
the  estate  in  quantity  and  quality  which  he  assumes  to  con- 
vey.' It  is  not  a  contract  in  which  the  immediate  parties 
alone  are  interested,  but  is  intended  for  the  security  of  all 
subsequent  grantees,  and  is  usually  extended  to  the  heirs,  as- 
signee and  executors.*  There  is  almost  an  equal  division  of 
authority  upon  the  question  as  to  when  such  a  covenant  is 
broken.*  It  is,  however,  a  well-settled  rule  of  property  in 
Ohio  that  it  is  not  broken  until  eviction,  either  actual  or  con- 
structive, where  the  grantor  was  in  actual  possession  at  the 
time  of  the  conveyance.*  If  the  grantor  be  not  in  possession 
at  the  time  of  the  conveyance,  then  the  covenant  is  personal 
and  is  instantly  broken,  and  becomes  a  chose  in  action  en- 
titling the  grantee  to  maintain  an  action  thereon.  A  sub- 
sequent grantee  cannot  sustain  an  action  thereon,  and  in  case 
of  death  of  the  first  grantee,  the  right  of  action  passes  to  the 
personal  representative.*  It  is  therefore  necessary,  in  bring- 
ing an  action  upon  this  class  of  covenants,  that  the  petition 
aver  that  the  grantor  was  not  in  fact  seized  at  the  time  of 
the  execution  of  the  deed,  as  a  breach  is  not  sufficiently 
shown  by  merely  negativing  the  legal  seizin  of  the  grantor  at 
the  time  of  making  the  covenant.^    Before  the  adoption  of 

McCampbeU  ▼.  Vastine,  10  I&  688 ;  *  Backus  y.  McCoy,  supra;  Qreal 

Qwynne  y.  Jones*  0  O.  a  a  298.  Western  Stock  Ca  y.  Saas»  24  O.  SL 

The    instrument    attached   to    the  64S-9;  Robinson  y.  Neil,  8  O.  685; 

pleading  forms  no  part  of  it    Larri-  Foote  y.  Burnett^  lO  O.  817;  De  Vore 

more  y.  Wells,  89  a  &  1&  y.  Sunderland,  17  O.  68;  Stambaugh 

1  Bacon  y.  Lincoln,  4  Gush.  810;  ▼.  Smith,  88  O.  684;  Dickinson  t. 

a  O,  60  Am.  Dea  766.    Although  Desire,  28  Ma  168;  StiUa  y.  Hobbs,  8 

this  rule  does  not  apply  to  coyenants  Disn.  671 ;  Richard  y.  Benti  69  UL 

of  seizin.    See  post,  sea  477.    See,  88 ;  a  a,  14  Am.  Rep.  1. 

also^  ante,  sea  486i  <  Deyoro  y.  Sunderland,  17  O.  68 ; 

'Backus  y.  McCoy,  8  O.  811 ;  a  a,  Vail  y.  Railroad  Ca,  1  G  &  G  R  671. 

17  Am.  Dea  686;  Pecarev.  Chouteau.  See  antCt  sea  476;  Chapman  y.  Kim- 

18  Ma  687;  Greenby  y.  Wilcocks,  2  ball,  7  Neb.  899;  Dayidson  y.  Cox,  10 
JohnsL  1 ;  a  a,  8  Am.  Dec.  879.  Neb.  160 ;  Betz  y.  Bryan,  89  O.  a  822L 

'  Backus  y.  McCoy,  supra,  ?  Stambaugh  y.  Smith,  supra, 

«6  LawijoD,  R  &  R,  sea  2296. 
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the  code  it  was  proper,  in  an  action  for  a  breach  of  a  cove- 
nant of  seizin,  to  allege  the  same  by  simply  negativing  the 
wc^ds  of  the  covenant ;  bat  as  the  code  made  no  exception  in 
this  respect,  it  is  therefore  necessary  to  set  forth  the  facts 
constituting  the  breach  in  plain  and  concise  language.^  A 
purchaser  in  an  action  for  breach  of  a  covenant,  caused  by 
want  of  title,  for  the  recovery  of  the  purchase-money,  cannot 
be  compelled  to  accept  a  title  which  his  grantor  may  then 
have.* 
Sec.  478.  Petition  for  breach  of  covenant  of  seizin. — 

On  the dav  of y  18 — ^  plaintiff  purchased  from  the 

defendant  the  following  premises  situate  in  the  county  of 

and  state  of  Ohio,  described  as  follows:  [Description.']  That 
Dlaintiff  paid  said  defendant  for  said  premises  the  sum  of 
t— — ,  and  said  defendant  executed  and  delivered  to  plaintiff 
his  certain  warrant v-deed  executed  by  said  defendant  and 
0.  D.,  his  wife,  on  the  day  of  ^  18 — y  thereby  con- 
veying said  premises  to  this  plaintiff  in  fee-simple. 

That  among  the  covenants  contained  in  said  deed  and  en- 
tered into  by  said  defendant  was  the  following :  [Copy  covenant 
oomvlained  of.] 

l^at  at  the  time  of  the  execution  and  delivery  of  said  deed 
by  said  defendant  to  this  plaintiff  said  defendant  was  not  pos- 
sessed of  nor  was  he  the  owner  of  a  good  and  sufBcient  title 
to  said  premises  above  described,  but,  on  the  contrary,  one 
E.  F.  was  the  true  and  lawful  owner  of  a  title  paramount  to 
that  of  said  defendant,  and  that  by  reason  of  said  paramount 
title  so  owned  by  said  E.  F.  this  plaintiff  was  ousted  and  dis- 
possessed of  said  premises  by  due  course  of  law  by  the  said 
K  F.,  and  that  the  covenant  so  made  as  hereinbefore  stated 
has  been  wholly  broken  by  the  said  defendant.  That  by  reason 
of  the  premises  and  of  the  facts  herein  stated  and  of  the 
breach  of  covenant  by  said  defendant,  plaintiff  has  sustained 

damages  in  the  sura  of  % ,  for  which  sum  with  interest 

from he  prays  judgment  against  said  defendant. 

Note. —  See  formal  parts  in  sec.  481.  If  the  covenantor  is  in  possession 
his  covenant  of  seizin  runs  with  the  land.  If  not,  and  the  title  is  defective, 
it  does  not  attach  to  the  land,  but  is  personal  and  is  broken  as  soon  as  made. 
Backus  V.  McCoy,  8  O.  211  (1827);  Gest  v.  Kenner,  2  Handy,  87;  Betz  v. 
Bryan,  89  O.  S.  822.  The  consideration  paid  and  interest  is  the  rule  of  dam- 
ages in  such  a  case.  Id.  It  is  the  well-established  law  that  a  covenant  of 
seizin  in  a  deed  is  not  broken,  where  the  grantor  is  in  actual  possession  of 
the  land  under  color  of  title  when  the  deed  is  executed,  and  the  grantee 
enters  under  it,  until  such  grantee  Is  evicted.  Betz  v.  Bryan,  89  O.  S,  822 : 
Lane  v.  Fury,  81  O.  8.  574 ;  Devore  v.  Sunderland,  17  O.  52 ;  Foote  v.  Bur- 
nett, 10  O.  817 ;  Robinson  v.  Neil,  8  O.  525 ;  Backus  v.  McCoy,  8  O.  211.    An 

iWoolley  ▼.  Newcombe,  58  How.        'Resser  v.  Carney,  52  Minn.  897: 
Pr.  48a  a  a,  54  N.  W.  Rep.  89  (1898> 
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allegation  that  a  defendant  la  not  lawfully  seized  casts  upon  him  the  bnrden 
of  proof.  Blackshire  y.  Homestead  Qx,  89  Iowa,  624;  Schofleld  ▼.  Same,  82 
Iowa,  817 ;  Barker  y.  Euhn,  88  Iowa,  802.  See  Mecklem  y.  Blake,  16  Wis. 
103 ;  &  a,  82  Am.  Dec.  707.  Necessary  ocets  incurred  in  defending  tlie  title, 
including  reasonable  attorneys'  fees,  may  be  recovered.  Mercantile  Trust  Ca 
y.  a  P.  Residence  Ca,  22  a  W.  Rep^  814  (Ky.,  1898).  If  only  a  technical 
breach,  nominal  damages  only  can  berecoyered.  Nozzlen  y.  Hunt,  18  Iowa, 
212  (1866). 

See.  479,  Petition  for  breach  of  covenant  as  to  quantity 
of  land. — 

On  the day  of ,  18 — ,  said  defendant,  in  oonsidera- 

tion  of  the  sum  of  $ then  paid  by  this  plaintifF  to  said 

defendant,  conveyed  to  the  plaintiff  the  following  described 
lands  situate,  etc. :  [Desert  lands.']  That  in  his  deed  of  con- 
veyance, executed  and  delivered  to  the  plaintiff,  among  other 
things  said  defendant  covenanted  and  warranted  said  [farm] 

to  contain acres  of  land,  a  copy  of  which  covenant  is  as 

follows:  ICcfpy  oovenant.'j 

That  said  farm  contained  but acres  of  land,  and  the 

defendant  by  said  deed  conveyed  to  the  plaintiff,  by  said  con- 
veyance, only  acres,  instead  of acres,  as  by  him 

covenanted  and  warranted  that  he  did  convey;  and  that  by 

reason  thereof  the  plaintiff  has  been  deprived  of acres 

of  land  warranted  in  said  deed,  and  has  sustained  damages  in 
the  sum  of  $ — ^,  etc. 

Note.—  See  ante^  sea  477 ;  Maxwell  on  Code  Pldg.,  pi  87.  See,  also,  forn) 
of  commencement  in  sec;  481. 

See.  480.  Pleading  in  actions  npon  covenants  against  in- 
cnmbrances. — In  an  action  upon  a  covenant  against  incum- 
brances, it  is  not  necessary  to  aver  and  prove  eviction,  as  the 
same  is  broken  as  soon  as,  an  incumbrance  in  fact  exists,  upon 
which  a  right  of  action  immediately  accrues  to  the  grantee,  at 
least  for  nominal  damages ;  and  to  recover  actual  damages  it 
must  be  shown  that  the  legal  title  to  the  outstanding  estate 
has  been  extinguished.^  The  action  will  lie  whether  the  in- 
cumbrance is  first  paid  or  not.'  Incumbrances  known  to  the 
parties  at  the  time  of  the  conveyance  are  not  presumed  to  be 
excluded  from  the  operation  of  such  covenant.  So  taxes 
which  are  a  lien  fall  within  a  covenant  against  incumbrances 
entitling  a  grantee  to  an  action  thereon.*    Where  a  covenant 

1  Stambaugh  y.  Smith,  28  O.  a  588 ;  Logan  y.  Moulder,  88  Am.  Dec  88a 

Stow  y.  GUbert.  1  Cley.  Rep.  172.   See  See  Stites  y.  Hobbs,  1  Q  a  C  K.  671 

Foote  y.  Burnett,  10  O.  817;  a  a,  86  (1859,  Hoadley,  J.). 
Am.  Dec.  90 ;  Andrews  y.  Dawson,       >  Nesbitt  v.  Campbell,  5  Neh  432L 
17  N.  £L  418;  &  a,  48  Am.  Dec.  GDC:       >  Long  y.  Moller,  5  a  a  S7a 
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against  incambrances  is  broken  by  reason  of  a  dower  interest 
therein,  the  plaintiff  must  allege,  in  an  action  thereon,  that  the 
same  has  been  assigned  according  to  law.^  An  action  upon  a 
covenant  against  incumbrances  cannot  be  brought  before  a 
justice  of  the  peace.  And  where  an  action  has  been  so  com- 
menced and  appealed  to  the  conrt  of  common  pleas,  another 
cause  of  action  cannot  be  substituted  by  an  amendment,  even 
though  it  be  within  the  jurisdiction  of  such  court,  unless  con- 
sented to  by  the  defendant,  or  objections  thereto  are  waived.' 
See.  481.  Petition  by  administrator  for  breach  of  war- 
ranty as  to  incnmbrances^  where  owner  has  been  ousted  by 
foreclosure^  etc. — 

Plaintiff  says  that  on  the day  of ,  18 — ,  letters  of 

administration  on  the  estate  of  B.  M.,  late  of  said  county, 
theretofore  deceased,  intestate,  were  by  the  probate  court  of 

county,  Ohio,  duly  issued  to  plaintiff,  who  thereupon 

dulv  qualified  and  entered  on  the  discharge  of  his  duties  as 
such  administrator,  and  is  now  the  legally  appointed  and  duly 
qualified  administrator  of  said  estate ;  that  heretofore  in  the 
life-time  of  said  R  M.,  and  his  wife,  0.  M.,  to  wit,  on  the 
day  of ,  18 — ,  the  defendant  J^  M.,  for  the  consider- 
ation of  $ received  by  said  defendant  to  his  full  satisfac- 
tion of  said  B.  M.,  by  his  deed  of  general  warranty  of  that 
date,  duly  executed,  sold  and  conveyed  in  fee-simple  to  C.  M. 
during  her  natural  life,  with  remainder  to  said  B.  M.,  his  heirs 
and  assigns,  the  following  described  premises  situate  in  said 
county  of  ,  to  wit :  iDescription.'] 

That  said  deed  contained  the  following  covenants  on  the 
part  of  the  defendant,  to  wit:  [ffere  give  stibstanoe  of  cov- 
enants hroJcen.'] 

[Or  state:  And  the  said  defendant,  by  his  deed,  covenanted 
to  and  with  plaintiff  that  said  title  so  conveyed  was  free, 
clear  and  unincumbered;  and  that  he,  the  said  defendant, 
would  warrant  and  defend  the  same  against  all  claim  or 
claims  of  all  persons  whomsoever.] 

That  thereupon  the  said  B.  M.  and  C.  M.  entered  into  pos- 
session of  said  premises ;  that  at  the  time  of  the  making  and 
delivery  of  said  deed  the  premises  above  described  were  not 
free  or  clear  from  all  incumbrance,  and  defendant  did  not 
have  a  good  title  thereto,  but,  on  the  contrary,  the  defendant 

before  that  time,  on  the day  of ,  18 — ,  by  deed  ir. 

the  nature  of  a  mortgage  duly  executed,  had  mortgaged  the 
said  premises  to  one  K.  H.  an&  L.  H.,  to  secure  the  payment 

1  Nyce  V.  Obertz,  17  O.  71  (1848).  »  Van  Dyke  v.  Rule.  28  W.  L.  D. 

198 ;  49  O.  S.  590.    See  ante,  sec.  127. 
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of  t ^  each  bearing  said  date  of ,  18 — ^  which  mort- 
gage deed  was  duly  recorded  in  volnme at  page  — -  of 

county  records. 

That  at  the  time  of  the  execution  and  delivery  of  said  war- 
ranty deed  to  said  M.,  as  aforesaid,  two  of  said  promissory 

notes  for  $- each,  which  were  secured  by  said  mortgage, 

were  outstanding  and  unpaid,  with  interest  thereon,  and  that 
B.  and  0.  were  uie  lawful  owners  and  holders  of  the  same. 

That  in  a  certain  foreclosure  proceeding,  commenced  on  the 

day  of ,  18 — ^  in  the  court  of  common  pleas  of 

county,  Ohio,  in  which  defendant  and  said  M.  were  defendants, 
the  said  B.  and  0.  set  up  their  aforesaid  claim  and  lien  on  the 
said  premises  by  reason  of  said  notes  and  mortgages,  and 
prayed  the  court  that  their  mortgage  be  decreed  the  first  lien 
on  the  premises  and  be  foreclosed,  and  that  the  said  premises 
be  sold  to  satisfy  their  said  claim ;  that  the  said  court,  after 
full  hearing  and  having  complete  jurisdiction  of  the  said  par- 
ties, duly  decreed  that  the  claim  of  B.  and  0.  by  virtue  of  said 
notes  was  the  first  lien  on  said  premises,  ana  that  the  same 

amounted  to dollars,  and  ordered  that  said  premises  be 

duly  advertised  and  sold  to  satisfy  the  same.  That  there- 
upon, in  pursuance  of  said  order,  said  premises  were  duly  ad- 
vertised, and  on  the dajr  of ^  18 — ,  said  premises 

were  sold  by  the  sheriff  of  said  county  of to  W.  H.  for 

dollars,  and  the  proceeds  of  said  sale  were  applied  to 

satisfv  the  said  claim  of  B.  and  C. 

Plaintiff  further  says  that  at  the  time  said  foreclosure  pro- 
ceedings were  instituted,  and  for  a  long  time  thereafter  and 
prior  tnereto,  by  reason  of  said  lien  of  B.  and  0.  by  virtue  of 
said  mortgage,  the  said  B.  and  C.  M.  were  unable  to  raise 
money  by  means  of  mortgage  or  otherwise  on  said  lands,  and 
by  reason  thereof  said  lands  were  sold  at  great  sacrifice. 

And  for  a  further  breach  the  plaintiff  alleges  that  at  the 
time  of  the  execution  and  delivery  of  said  deed  the  said  prem- 
ises were  subject  to  a  tax  theretofore  duly  assessed,  charged 
as  a  lien  upon  the  said  premises  by  tKe  said  township  of 

and  county  of ,  and  by  the  officers  thereof,  of  the  sum 

of  $ ,  and  which  tax  was  then  remaining  due  and  unpaid, 

and  was  at  the  time  of  the  delivery  of  said  deed  a  lien  and 
incumbrance  by  law  upon  the  said  premises;  that  without 

the  knowledge  or  consent  of  said  K.  and  0.  M. acres  of 

said  land  were  duly  sold  by  the  officers  of  said  county  to  satisfy 
said  unpaid  taxes;  that  said acres  were  well  worth  $ . 

That  said  0.  M.  died  on  the day  of ,  18 — ;  that 

said  R  M.  survived  his  said  wife,  0.  M.,  and  died  on  the 

day  of ,  18 — ^  intestate. 

That  by  reason  of  the  aforesaid  premises,  on  the day 

of ,  18 — y  the  said  R  M.  was  altogether  evicted,  ousted 

and  dispossessed  of  said  premises,  and  put  to  great  expense 
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and  trouble,  to  the  damage  of  plaintiff  in  the  sum  of  $ , 

and  interest  thereon  from  the day  of ,  18 — . 

Wherefore  plaintiff  prays  judgment  against  defendant  for 
$ and  interest  thereon  from ,  18— ,  and  for  costs. 

Note. —  From  Marlow  t.  Thomas,  Adm'r,  Supreme  Courts  unreported, 
Na  19ia  See,  alsa  ^orm  in  Smith  y.  Dixon,  27  O.  a  471.  The  rale  of  dam- 
ages where  there  has  been  an  entire  eviction  is  the  amount  of  consideration 
money,  with  interest  for  such  a  time  as  will  coyer  a  claim  for  mesne  profits. 
Wade  y.  Comstock,  11  O.  a  83;  lioyd  v.  Quimhy.  6  O.  a  263  (1855);  Olark 
y.  Parr,  14  O.  118 ;  Stow  y.  Gilbert^  3  Cley.  Rep.  831.  The  court  is  not  bound 
by  the  amount  recited  in  the  deed,  but  may  find  the  real  consideration  by 
parol  Vails  y.  Railroad  Ca,  1  C.  a  CX  R  571.  In  some  cases,  however,  the 
measure  will  be  the  amount  of  the  debt  and  the  interest  discharged  by  the 
foredosura  Lloyd  y.  Quimby,  supra.  Substantial  damages  may  be  recov- 
ered. Comstock  v.  Son,  154  Mass.  389 ;  Mather  v.  Corliss,  108  Mass.  568L 
lliis  action  is  held  to  lie  even  if  incumbrance  is  not  T)aid.  Nesbitt  y.  Camp- 
bell, 5  Neb.  48a 

Sec.  482.  Short  form  of  petition  for  breach  of  coyenant 
against  incumbrances. — 

That  on  the day  of j  18 — ,  said  defendant  A.  B., 

in  consideration  of  the  sam  of  $ ,  duly  executed,  acknowl- 
edged and  delivered  to  plaintiff  a  warranty  deed,  and  thereby 
sold  and  conveyed  to  him  the  following  described  premises: 
[JDescribe  them]. 

Said  defendant  covenanted  in  said  deed  that  said  premises 
were  free  and  clear  from  all  incumbrances,  etc.  [popy  ixtve- 
ncmt],  (a). 

At  the  time  the  said  A.  B.  executed  and  delivered  said  deed 
he  did  not  have  a  ^ood  and  sufBcieut  title  to  said  premises 
described  in  his  said  deed  and  in  this  petition,  nor  were  the 
same  free  from  all  incumbrances  at  said  time  of  the  execution 
and  delivery  of  said  deed,  but  [state  what  i/nGumbranoes^  and 
the  amount  required  to  he  paid  to  remove  the  same] ;  the  plaint- 
iff was  compelled  to  remove  said  incumbrances,  and  paid 

A.  B.  the  sum  of  $ to  discharge  the  same,  of  all  wnieh 

the  defendant  was  duly  notified. 

That  no  part  thereof  has  been  paid.    Plaintiff  has  therefore 

sustained  damages  {h)  in  the  sum  of  $ ,  with  interest  from 

the dav  of ,  18 — . 

NoTB. —  (a)  A  copy  of  the  covenants  may  be  substantially  set  oat 
See  ante,  sec.  476. 

(b)  The  measure  of  damages  where  the  plaintiff  has  not  entirely  lost  the 
premises,  but  has  only  been  compelled  to  pay  off  incumbrances,  is  the 
amount  paid  in  good  faith  to  remove  such  incurabrance&  Foote  v.  Burnet, 
10  O.  817^3;  D^avergne  v.  Norris,  7  Johns.  458;  Hall  v.  Dean,  18  Johna 
105;  LeffinweU  v.  Elliot,  10  Pick.  204;  Brooks  v.  Moody,  20  Pick.  474 
Nominal  damages,  however,  can  only  be  recovered  until  the  incumbrance 
is  extinguished.  G^t  v.  Kenner,  2  Handy,  87.  Where  there  has  been  a 
partial  eviction,  recovery  is  limited  to  a  proportionate  amount  of  the  dam- 
ages sustained.  King  v.  Kerr,  6  0.  154 ;  Foote  v.  Burnet,  supra;  Clark  ▼. 
Parr,  14  O.  118;  McAlpin  v.  Woodruff,  11  O.  &  129;  Johnson  v.  Nyoe»  17  O. 
8<1.  There  can  be  no  breach  on  account  of  a  public  highway  when  the 
premises  were  conveyed  subject  thereta  Cincinnati  v.  Brachman,  85  O.  S. 
289. 
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Sec.  483.  Petition  for  breach  of  coTenant  against  Incum- 
brances on  aecoant  of  unpaid  taxes^  and  to  recoTer  the 
amount  paid. — 

Plaintiff  says  that  on  the day  of ,  18 — ,  defendant 

sold  and  conveyed  to  this  plaintiff  the  following  described 
premises :  [Description  of  property ."] 

That  said  deed  contained  the  following  covenants  on  the 
part  of  the  defendant,  to  wit:  [Oive  copy  or  substance  of  cove- 
nants broken."] 

Said  premises  were  not  free  and  clear  of  all  incnmbrances 
thereon,  bat  on  the  contrary  were  sabject  to  the  taxes  for 

the  year  18 — ^  amounting  to  the  sum  of  dollars,  which 

were  at  the  time  of  said  deed  a  valid  and  subsisting  lien 
thereon. 

Plaintiff  was  compelled  to  and  did,  on  the day  of , 

18 — ^  pay  to  the  treasurer  of county,  Ohio,  the  said  sum 

of dollars,  taxes  as  aforesaid  which  were  a  lien  upon  the 

premises.    There  is  therefore  due  plaintiff  from  defendant 

the  said  sum  of dollars  with  interest  from  the day 

of ,  18 — ,  for  so  much  money  laid  out  and  expended  by 

plaintiff  in  the  payment  of  said  taxes  so  charged  npon  said 
premises  for  the  year  18 — ,  for  which  he  asks  judgment. 

Note.—  See  ante,  sec  480 ;  Long  v.  Holler,  6  O.  &  STSl  The  taxes  Bhould 
be  first  paid  oflL    Mills  v.  Sauoders,  4  Netx  190. 

Sec.  484.  Pleading  In  actions  npon  corenants  of  war- 
ranty.—  The  obligations  of  covenants  of  warranty  cannot  de- 
pend npon  the  knowledge  or  want  of  knowledge  of  parties. 
If  such  were  the  law  they  would  amount  to  naught.  Their 
purpose  is  to  serve  as  a  safeguard  against  possible  ignorance 
of  title  on  the  part  of  a  vendor.^  It  has  been  held  not  essential, 
however,  that  there  be  an  actual  dispossession  of  the  grantee. 
If  a  paramount  title  be  asserted  in  such  a  way  that  he  must 
yield  to  it  or  purchase  the  same,  such  purchase  will  amount 
to  an  eviction ;  nor  is  it  necessary  that  such  paramount  title 
be  established  by  decree.'    Hence  it  is  essential,  to  maintain 

ilioyd  ▼   Quimby,  5  O.  &  205-0.  son  ▼.  Nyoe*  17  O.  66;  Innis  v.  Ag- 

The  courtB  of  Ohio  have  said  that  the  new,  10  O.  886 ;  Nice  ▼  Obertz,  17  O. 

rule  is  uniyenal  that  there  can  be  no  71 ;  Qest  v.  Kenner,  3  Handy,  94 ; 

right  of  action  npon  a  covenant  of  Hill  v.  Bntler,  6  O.  S.  207.    But  the 

warranty  nnleea  there  has  been  an  contrary  doctrine  is  maintained  by 

eviction.    Tuite  v.  Miller,  10  O.  882  other  ooart&   5  Lawson,  R.  &  E.,  sec 

(1841);  King  v.  Kerr,  5  O.  154;  Day  2297,  and  cases  cited. 
V.  Brown,  2  O.  845;  Great  Western       '^Lane  v.  Furey,  81  O.  S.  574;  BeU 

Stock  Ca  V.  Saas,  24  O.  S.  542;  John-  v.  Bryan,  89  O.  a  82a 
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an  action  upon  the  covenant  of  general  warranty,  to  aver  an 
eviction  under  a  superior  or  better  title.^  A  person  injured 
by  a  breach  of  covenant  of  warranty  may  maintain  an  action 
against  each  intermediate  warrantor,  but  is  entitled  to  only 
one  satisfaction.'  In  an  action  by  the  covenantee  for  a  breach 
of  covenant  of  warranty,  where  he  has  been  evicted  by  para- 
mount title,  the  facts  showing  eviction  need  not  be  set  out, 
nor  is  it  necessary  to  particularly  describe  the  adverse  title, 
as  at  common  law  it  is  sufficient  to  allege  in  general  terms  an 
eviction  under  a  paramount  title;  *  as  ^^  that  the  said  A.  B.  had 
not  a  good  and  sufficient  title  to  said  tract  of  land,  and  by 
reason  thereof  the  plaintiffs  were  ousted  and  dispossessed  of 
the  said  premises  by  due  course  of  law."^  In  actions  for 
breach  of  covenant  of  warranty  and  for  quiet  enjoyment,  it  is 
not  sufficient  to  merely  negative  the  words  of  the  covenant, 
as  these  covenants  protect  only  against  an  ouster  from  a  pos- 
session or  enjoyment  of  the  premises;  and  to  aver  a  breach, 
therefore,  an  eviction  must  be  substantially  averred  by  title 
paramount.*  Nor  is  it  essential  to  allege  that  the  vendor  had 
notice  of  the  suit  by  which  the  vendee  was  evicted.*  The 
rule  has  been  adopted  in  Ohio  that  there  can  be  no  action 
upon  a  covenant  of  general  warranty  where  there  has  been  a 
failure  of  title  after  the  transfer,  provided  the  grantor  had 
at  the  date  of  his  deed  a  perfect  legal  and  equitable  title.'  A 
petition  alleging  "that  when  said  conveyance  was  made  tbe 
defendant  was  not  seized  of  an  indivisible  title  in  fee-simple 
to  said  land,  nor  was  he  seized  of  any  title  whatever  thereto ; 
nor  had  he  any  right  to  convey  the  same ;  nor  has  he  since 
said  conveyance  become  seized  of  any  indivisible  title  in  fee- 

1  Innis  V.  Agnew,  1  O.  889;  Robin-  Chisni,  10  Wheat  449;  MiUs  ▼.  Rice, 

son  V.  Neil,  8  O.  526  (1828X  8  Neb.  76  (1878). 

«  King  V.  Kerr,  5  O.  154  (1881).  *  Day  v.  Chism,  10  Wheat  449. 

*Townsend  v.  Morris,  6  Cow.  128;  ^Rawle  on  Covenants,  181 ;  P&ol  v. 

Rickert  v.  Snyder,  9  Wend.  416 :  Kel-  Whitman,  8  W.  &  a  410 ;  Blanchard 

logg  V.  Piatt,  83  N.  J.  L.  328 ;  Cheney  v.  Hozie,  34  Me.  878 ;  Wait  ▼.  Max- 

Y.  Straube^  68  N.  W.  Rep.  479  (Neb.,  well,  4  Pick.  87;  Mills  v.  Rice^  8Ney. 

1893);    Mazweirs  Code    PIdg.    648;  85. 

Boone's  Pldg.,  sea  245.    it  is  only  *King  y.  Kerr.  6  O.  158;  5  Halst 

neoessary  to  substantially  allege  evic-  20. 

tion  by   paramount  titla    Day   v.  ^Wade  v.  Comstoclc;  11  O.  S.  71. 

and  cases  cited  on  p^  79. 
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simple  to  said  land,  nor  of  any  title  thereto,"  has  been  held 
good  as  against  a  demurrer.^  In  pleading  a  breach  of  a  cove- 
nant of  warranty  the  negation  of  the  covenant  should  relate 
to  the  title  at  the  time  of  the  conveyance.  The  covenants 
which  are  claimed  to  have  been  broken  should  be  set  oat  in 
the  pleadings.' 

Sec.  485.  Petition  by  assignee  of  grantee  against  grantor 
on  covenant  of  warranty. — 

On  the day  of ^  18 — y  for  the  consideration  of  the 

snm  of  $ received  by  said  defendant  to  his  full  satisfac- 
tion, by  his  deed  of  general  warranty  of  that  date  duly  ex- 
ecuted, he  sold  and  conveyed  to.said  £.  the  following  described 

premises*  situate  in  the  countj  of and  state  of ,  to 

wit :  [Describe  ihsmJ]  That  said  deed  contained  the  following 
covenants  on  the  part  of  the  defendant,  to  wit:  [Ccfpy  cave- 
nanta."] 

That  said  E.  went  into  possession  of  said  premises  under 

said  deed,  and  on  or  about  the day  of ,  18 — ,  for  a 

valuable  consideration,  conveyed  the  same  by  deed  of  general 
warranty,  duly  executed,  to  one  G.,  who  went  into  possession 

thereof,  and  on  the  day  of  ^  18 — ,  conveyed  said 

premises'  by  deed,  duly  executed,  to  plaintiff,  who  now  holds 
said  premises  under  said  conveyance. 

On  the dav  of  ,  1^^?  plaintiff  was  evicted  and 

dispossessed  of  said  premises  by  virtue  of  certain  proceedings 

duly  instituted  in  the court  by  one  A.  B.  [fftve  style  and 

nature  of  case']^  wherein  it  was  adiudged  that  the  said  defend- 
ant  did  not  have  a  good  and  sufncient  title  to  said  premises 
at  the  time  of  the  conveyance  of  said  premises  by  him  to  said 
E.  Plaintiff  has  therefore  sustained  damages  by  reason 
thereof  in  the  sura  of  $ 

Sec.  486.  Petition  by  devisee  of  grantee  against  grantor 

on  covenant  of  warranty. — 

On  the day  of ,  18— >  said  defendant,  in  considera- 
tion of  the  sum  of  $ ,  delivered  to  E.  F.  a  deed  of  that 

date,  duly  executed,  and  thereby  sold  and  conveyed  to  said 
E.  F.  the  following  described  real  estate :  [descripUon']^  which 
deed  contained  a  covenant  as  follows:  [Copy  or  sttbsto/nce  of 
covenants.'] 

That  the  said  E.  F.  entered  into  possession  of  said  premises 

under  said  deed,  and  on  or  about  the day  of ,  18 — , 

made  his  last  will  and  testament  in  writing,  properly  signed 
and  attested,  and  thereby  devised  said  premises  to  the  plaint- 
iff [and  U.  Z.],  and  afterwards,  without  changing  said  will 

1  Reagan  v.  Fox,  45  Ind.  8  (1878>  *  McCampbell  v.  V.mtine.  10  la 
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as  to  said  devisee,  on  or  about  the day  of ,  18— j 

died,  he  at  the  time  having  his  domicile  in county,  Ohio. 

That  said  will  was  thereafter  duly  admitted  to  probate  in 
the  probate  court  of connty,  Ohio. 

That  the  plaintiff  thereupon  entered  into  possession  of  said 
premises  under  said  will,  but  was  ousted  and  dispossessed 
thereof  by  due  course  of  law  by  one  L.  X.,  said  defendant  not 
having  a  good  and  sufficient  title  to  said  premises  at  the  time 
he  executed  and  delivered  said  deed  to  E.  F. 

That  the  plaintiff  has  sustained  damages  by  reason  of  the 
premises  in  the  sum  of  $ . 

Sec.  487.  Actions  upon  other  covenants. —  The  cause  of 
action  on  a  covenant  for  quiet  enjoyment  accrues  to  the  cov- 
enantee upon  eviction  by  legal  'process  under  a  prior  mort- 
gage.^ A  covenant  for  peaceable  enjoyment  in  a  ninety-nine 
year  lease  is  broken  by  the  assignment  of  dower  in  the  prem- 
ises, so  that  an  action  may  be  maintained  by  the  lessee  against 
the  assignee  of  the  reversion.'  Where  one  has  entered  into 
mutual  covenants  with  another,  such  as  a  covenant  to  convey 
and  to  pay,  the  purchaser  cannot  maintain  an  action  thereon 
without  averring  payment  or  tender  of  the  purchase-money.' 
If  payment  is  to  be  made  at  stated  periods  and  the  purchaser 
is  placed  in  possession,  a  cause  of  action  arises  for  the  sums 
agreed  to  be  paid  as  they  become  due,  without  a  tender  by 
the  vendor  of  a  conveyance.^  An  action  may  be  maintained 
on  an  instrument  which  has  been  executed  and  recorded  ac- 
cording to  statute,  if  it  has  been  acted  upon  by  the  parties  in 
accordance  with  the  terms  thereof.*  In  alleging  a  breach  of 
covenant  where  the  liability  depends  on  the  performance  of 
a  condition,  its  performance  or  a  tender  must  be  averred; 
if  there  are  mutual  conditions,  the  plaintiff  must  aver  readi- 
ness or  an  offer  to  perform.* 

Sec.  488.  Petition  for  breach  of  covenant  for  quiet  en- 
joyment.— 

On  the day  of ,  18 — ,  the  defendant  A.  D.  and  his 

wife,  C.  D.,  in  consideration  of  the  sum  of  $ then  paid, 

1  Smith  V.  Dixon,  87  O.  a   471;  >  Mc<:k>7  v.  Bizbee,  6  O.  810  (1884) ; 

White  V.  Whitney,  8  Met  81 ;  Tufts  Campbell  v.  Gittings,  19  O.  847  (1850). 

T.  Adams,  8  Pick.  647 ;  Furnas  ▼.  ^  Wiggins  v.  Bridge  Ca,  1  Disn. 

Durgan,  119  Mass.  500;  Cheney  ▼.  578(1857). 

Straube,  58  N.  W.  Rep^  477  (Nebu,  •  Bridgeman  v.  Wells,  18  O.  4a 

1892X  •  Ck>urcier  v.  Graham,  1  a  881-842 : 

s  MoAlpin  V.  Woodrufif,  1  Disn.  339.  5  Johncs  17a 
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delivered  to  the  plaintiff  a  deed  for  the  following  described 

premises,  situate  in  the  countv  of and  state  of ,  to 

wit:  [Describe  land.]  Said  deed  contained  a  covenant  for 
quiet  enjoyment  as  follows:  [Copy  oovenantJ] 

That  plaintiff,  upon  receiving  said  conveyance,  immediately 
went  into  possession  of  the  saia  premises  under  and  by  virtue 
of  said  deed,  and  had  only  remained  in  possession  thereof 

until  the day  of ,  18 — ,  when  he  was  lawfully  evicted 

therefrom  by  A.  B.,  and  is  now  excluded  from  the  possession 
and  enjoyment  of  said  premises. 

That  plaintiff  has  therefore,  by  reason  of  said  lawful  evic- 
tion, wholly  lost  said  premises  and  the  improvements  and 
money  expended  by  him  thereon  while  in  possession  under 
said  conveyance  from  the  defendant,  and  has  therefore  sus- 
tained damages  in  the  sum  of  $ ,  for  which  he  asks  judg- 
ment 

NOTK.— See  antet  sea  487.  The  words  '^frantB,  demises  a&d  leases^" 
in  the  absence  of  other  covenants  in  a  lease,  imply  a  general  warranty  of 
quiet  po8Beesion.  But  where  there  is  a  covenant  for  quiet  enjoyment  no 
such  general  warranty  exists  Tooker  v.  Qrotenkempler,  1  G  &  GL  B.  88 
(1870X 

Sec.  489.  Petition  by  assignee  for  breach  of  corenant  in 
lease  to  insure. — 

On  the  day  of  ,  18 — ,  8.  A.  P.  executed  and 

delivered  a  lease  to  one  F.,  thereby  leasing  and  demising 
to  said  F.  certain  premises  situated  in  the  city  of  0.,  county 

of y  and  state  of  Ohio,  and  described  as  follows:  [Deeorip- 

tionJ] 

The  terms  of  said  lease  were  such  that  said  premises  were 

leased  to  said  F.  for  a  term  of years,  beginning  on  the 

day  of f  18— >  and  ending  on  the day  of , 

18—. 

It  was  covenanted  and  agreed  in  said  lease  by  and  between 
the  said  B.  A.  P.  and  F.,  parties  thereto,  that  the  said  F.  should 
keep  said  leased  premises  fully  insured  for  the  benefit  of  the 
said  S.  A.  P.,  and  that  if  at  any  time  the  said  F.  should  fail 
to  keep  the  same  so  insured,  that  the  said  P.  might  cause  an 
insurance  to  be  made  and  placed  upon  said  premises  at  the 
expense  of  said  F.,  and  in  the  name  and  for  the  benefit  of  the 
said  P.  It  was  also  further  stipulated  and  agreed  in  said 
lease  that  in  case  said  building  upon  said  premises  should  burn 
down  during  the  continuance  of  said  lease,  that  the  said  F. 
should  have  the  benefit  of  said  insurance  money  for  the  pur- 
pose of  rebuilding  said  building  in  case  he  should  elect  to 
rebuild  the  same. 

On  the day  of ,  18 — ,  said  lease  was  deposited  with 

the  recorder  of county,  Ohio,  and  was  by  him  duly  re- 
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corded  in  the  record  of  leases  in  said  county,  volume , 

page . 

On  the day  of ,  18 — ,  the  said  S.  A,  P.,  for  a  valu- 
able consideration  to  him  paid  by  this  plaintiff,  duly  assigned 
and  sold  to  plaintiff  all  his  interest  in  said  lease.    The  said 

defendant  on  the day  of  — ,  18 — ,  went  into  possession 

of  the  said  premises  under  and  by  virtue  of  said  lease,  and  on 

that  date  a  policy  of  insurance  for  the  sum  of dollars 

was  placed  upon  said  premises  by  the  said  F.,  which  said  in- 
surance policv  expired  on  the day  of j  18 — .    That 

at  the  time  or  the  expiration  of  the  said  policy  this  plaintiff 
requested  said  defendant  to  reinsure  said  premises,  wnich  he 
neglected  and  refused  to  do. 

That  by  reason  of  the  failure  of  said  defendant  to  fully  keep 
and  perform  his  covenant  in  this  behalf,  plaintiff  was  com- 
pelled to  and  did,  on  the day  of ,  18 — ,  expend  the 

sum  of  I for  the  purpose  of  remsuring  said  premises. 

[Prayer.] 

NOTR. — See  Masury  y.  Southwork,  0  O.  &  840.  Such  a  covenant  runs 
with  the  land.    Id. 

t 

Sec.  490.  Petition  for  breach  of  covenant  of  grantee  to 
build.— 

That  on  the day  of ,  18 — ,  plaintiff  was  the  owner 

and  in  possession  of  the  following  described  lands :  [describe 

kmd]y  and  on  the day  of ,  18 — ,  plaintiff  laid  out  said 

premises  into  streets,  lots  and  blocks  [as  an  addition  to  the 

city  of ],  and  offered  said  lots  for  sale  for  the  purpose  of 

erecting  dwelling-houses  thereon. 

That  the  erection  of  dwelling-houses  on  the  lots  so  sold 
greatly  enhanced  the  value  of  the  remaining  lots  in  said  addi- 
tion belongine;  to  the  plaintiff.     On  the  dav  of , 

18 — ,  in  consideration  of  the  sum  of  $ ,  plaintiff  sold  and 

conveyed  to  said  defendant  lot  1,  in  block  2,  in  said  addi- 
tion,  and  the  said  defendant,  as  a  further  inducement  and  con- 
sideration for  said  sale,  undertook  by  his  covenant  in  the  deed 
of  conveyance  executed  by  the  plaintiff  to  the  defendant,  to 
erect  thereon  a  dwelling-house  of  the  following  dimensions : 

[state  in  fuU\  to  cost  not  less  than  $ ,  and  have  the  same 

finished  and  complete  on  or  before  the day  of ,  18 — 

[(rr  copy  covenant}. 

In  consideration  of  said  covenant  and  agreement  on  the 
part  of  said  defendant,  the  plaintiff  did  on  said  day  sell  and 
convey  to  said  defendant  the  aforesaid  lot  for  the  sum  of 

$ ,  the  actual  value  thereof  at  that  tim^  being  the  sum  of 

$ ,  but  the  defendant  has  wholly  failed  to  erect  said  dwell- 
ing; and,  on  the  contrary,  has  permitted  said  lot  to  remain 
vacant  and  unoccupied. 
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Defendant  is  therefore  indebted  to  the  plaintiff  for  the  dif- 
ference between  the  price  paid  and  the  actual  value  of  said 
lot,  to  wit,  the  sum  of  $ ,  and  also  for  the  damages  sus- 
tained by  a  breach  of  said  covenant  in  depreciating  the  value 

of  the  plaintiff's  remaining  lots  in  said  addition,  to  wit,  $ . 

That  plaintiff  has  sustained  damages  in  the  sum  of  $— - — . 

NOTBL — f^om  Thornton's  Forma 

Sec.  491.  Defenses  to  actions  npon  covenants  generally. 

An  answer  of  a  grantor  to  an  action  by  a  covenantee  upon  a 
covenant  against  incumbrances,  claiming  that  the  deed  was 
made  upon  a  consideration  contained  in  an  article  of  agree- 
ment that  the  covenantee  would  assume,  as  part  of  the  consid- 
eration, the  payment  of  such  incumbrances,  is  a  bar  to  the 
action.^  Although  a  covenantee  may  bring  several  actions 
against  each  successive  covenantor,  and  recover  several  judg- 
ments against  each,'  a  satisfaction  against  one  is  a  bar  to  an 
action  against  a  second  covenantor.'  A  purchaser  cannot  set 
up  as  a  defense  to  an  action  for  purchase-money  a  breach  of 
covenant  in  the  deed,  by  reason  whereof  he  had  been  deprived 
of  his  right  to  maintain  and  use  the  projection  of  a  roof  and 
eaves,  unless  he  can  show  that  the  right  thereto  belonged  to 
the  grantor,  and  the  burden  of  proof  is  npon  him.^  A  grantor 
in  an  action  against  him  for  the  recovery  of  purchase-money 
may  recoup  for  any  damages  he  may  have  sustained  by  reason 
of  failure  of  title  and  consequent  loss  of  the  premises  conveyed.* 
An  assignment  of  the  expenses  of  constructing  a  ditch  made 
by  the  commissioners  of  a  county  in  pursuance  of  law  is  not 
an  incumbrance  upon  which  recovery  may  be  had  for  a 
breach  of  covenant  against  incumbrances  by  a  covenantee 
against  a  covenantor  who  became  the  purchaser  thereof  after 
the  ditch  was  established.*  Greater  strictness  is  required  in 
pleading  covenants  in  deeds  than  in  other  actions.  If  a 
defendant  relies  upon  some  matter  of  excuse  for  the  non-per- 
formance of  his  covenant,  or  if  he  desires  to  excuse  himself 
because  of  the  non-performance  of  a  covenant  by  the  plaintiff, 
he  must  specially  plead  the  same.^    An  answer  admitting  the 

1  Beid  V.  Sycks,  27  O.  a  286.  « Meek  v.  Breckenridge,  29  O.  a 

3  King  ▼.  Kern,  6  0. 155;  Foote  v.    642  (1876). 
Burnett;  10  0. 817 ;  Wilson  v.  Taylor,       'Gest  v.  Kennei^  2  Handy,  87. 
9  O.  597.  •  Newcomb  v.  Feidler,  24  O.  a  46a 

*  Wilson  V.  Taylor,  suprcu  7  Courcier  v.  Qraham,  16   O.  845, 

846. 
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oovenanty  setting  np  an  oral  contract  by  which  it  was  agreed 
that  the  plaintiff  was  to  pay  the  incumbrances  with  a  part  of 
the  parchase-money  retained  by  him,  alleging  no  fraud  or 
mistake,  does  not  constitute  a  defense  to  an  action  to  reooyer 
damages  for  a  breach  because  it  does  not  come  within  the  ex- 
ception in  respect  to  parol  proof  of  consideration.^  The  stat- 
ute of  limitation  cannot  be  made  available  as  a  defense  under 
a  general  demurrer  where  the  petition  in  an  action  for  breach 
of  covenant  of  warranty  does  not  show  when  the  cause  of 
action  arose.' 

See.  492.  Answer  setting  up  want  of  title  as  against  note 
for  pnrehase-money. — 

{Caption,'] 

That  the  note  sued  on  herein  was  given  in  consideration  of 
a  conveyance  by  the  plaintiff  to  defendant  by  a  deed  of  ^n- 
eral  warranty  [or^  in  which  he  covenanted  that  he  was  seized 
and  possessed  of  the  real  estate  therein  described  by  a  title  in 
fee-simple],  a  copy  of  which  covenant  is  as  follows:  ICopy  cf 
covenant  or  avhstanoe.'] 

That  plaintiff  had  not  at  the  date  of  the  execntion  of  said 
deed  nor  has  he  since  obtained  any  title  to  said  real  estate  or 
any  part  of  it. 

That  defendant,  by  reason  of  the  plaintiff's  want  of  title, 
did  not  obtain  possession  of  said  real  estate,  and  is  not  now  in 
possession  [or^  defendant  took  possession  of  said  real  estate, 

but  was,  on  the day  of j  18 — ,  evicted  therefrom  by 

R.  F.,  who  was  the  owner  in  fee-simple  and  entitled  to  the 
possession  thereof,  and  is  now  in  possession].  That  there  was 
no  other  consideration  for  said  note. 

1  Hoit  ▼.  McDonough,  8  O.  G  Q  1T7.    >  Mills  v.  Rioe^  8  Nebu  76b 
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See.  493.  Introdnetory. —  The  law  in  Ohio  on  the  subject 

of  divorce  is  largely  confined  to  statutes.    There  are  but  few 

decisions  under  the  various  provisions  because  of  the  fact  that 

cases  cannot  be  taken  beyond  the  trial  court  unless  involving 
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a  question  of  alimony  or  the  custody  of  minor  children.  The 
law  is  therefore  confined  to  such  cases  as  were  adjudicated 
before  the  law  was  enacted  which  confined  the  controversies 
to  trial  courts,  and  to  such  other  cases  as  may  appear  in 
unofficial  reports  decided  by  trial  courts.  A  systematic  col- 
lection and  treatment  of  those  cases,  supplemented  by  sach 
!^  others  as  may  seem  proper,  may  not  be  out  of  place.    Many 

have  no  doubt  been  importuned  to  prosecute  a  suit  upon  the 
theory  that  all  that  is  necessary  is  to  have  a  cause,  and  that 
both  parties  are  willing,  the  applicants  not  knowing  that  when 
a  case  discloses  such  a  state  of  facts  the  court  will  refuse  re- 
lief ;^  or  if  the  case  appears  to  be  a  suspicious  one,  or  there 
has  been  collusion,  or  something  is  kept  back,  a  divorce  will 
not  be  granted;'  and  that  it  will  not  ratify  an  agreement 
made  by  parties  for  a  divorce,  and  will  probably  censure  an 
attorney  who  undertakes  to  palm  such  an  agreement  upon  the 
court  as  adversary.* 

See.  494.  Residence  of  plalntifT. —  The  statute  provides  * 
that  the  plaintifF|  except  in  actions  for  alimony  alone,  must  be 
a  resident  of  the  state  for  at  least  one  year  before  filing  the 
petition.  If  the  wife  makes  the  application  for  divorce,  the 
fact  that  the  residence  of  the  husband  is  different  from  that 
of  the  wife  does  not  preclude  the  latter  from  filing  her  peti- 
tion in  the  county  where  she  may  reside ;  *  as  the  rule  that 
the  domicile  of  a  wife  must  be  governed  by  that  of  her  hus- 
band has  no  application  to  a  suit  by  her  for  divorce,  under  a 
statute  requiring  it  to  be  brought  in  the  county  where  the  in- 
jured party  resides.*  The  suit  must,  however,  be  brought 
where  she  actually  resides.'  Where  the  conduct  of  the  hus- 
band has  been  such  that  the  wife  has  been  compelled  to  leave 
/  him,  sufficient  to  give  rise  to  a  cause  for  divorce,  she  may  do 
so  and  select  a  separate  domicile,  and  in  such  case  her  domi- 
cile is  not  that  of  her  husband.* 

1  Smith,  W.  648,  644;  Latham,  80  ^Cox,  10  O.  a  503;  Hunt.  73  N.  Y. 

Oratt  4a  317;  Colyin  ▼.  Reed,  56  Pa.  St  875. 

a  Wolf,  W.  348;  Friend,  W.  639.  Ud.;  Smith,  11  Pa.  Ca  Ct  Rep. 

s  Smith,  W.  648 ;  Blank  v.  Nohl,  113  465 ;  Hewes,  16  N.  Y.  Supp.  119.    (y. 

Ma  159  (1893);  Stoutenbarg  y.  Ly-  Loker  v.  Qerald,  81  N.  £.  Rep^  709 

brand,  180.a338;  Cross, 58 N. H. 87a  (Masa,  1893);  Wood,  54  Ark.  173;  IS 

*  O.  Code,  sea  569a  a  W.  Rep.  459. 

*  O.  Code,  sea  5691.  ^  emr:;h,  48  La.  Anix.  1140:  Tbomp- 

v»n,  It  L  R.  A.  448,  and  note;  a  a. 
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Sec.  495.  Petition^  where  filed. —  An  action  for  divorce  and 
alimony  must  be  brought  in  the  county  where  the  plaintifF  has 
a  honafide  residence  at  the  time  the  same  is  instituted,  or  in 
the  county  where  it  arose ;  and  the  court  is  required  to  hear 
and  determine  the  same  whether  the  marriage  took  place,  or 
the  cause  of  divorce  occurred,  within  or  without  the  state.^ 

Sec.  496.  Preparation  of  petition. —  The  petition  must  al- 
lege that  the  plaintiff  is  an  actual  resident  of  the  county 
where  suit  is  brought;  that  plaintiff  had  a  honafide  residence 
in  the  state  at  least  one  year  before  the  application ;  the  time 
and  place  of  marriage ;  the  names  and  ages  of  the  children,  if 
any;  a  brief  statement  of  the  cause  or  grounds  for  divorce; 
and  if  adultery  be  the  cause,  the  time  and  place  of  the 
offense,  and  the  person  with  whom  committed,  if  known,  and 
if  unknown,  the  reason  for  the  omission  should  be  given.'  If 
alimony  be  sought,  the  petition  should  set  out,  as  near  as  may 
be,  the  kind  and  amount  of  personal  property,  and  a  de- 
scription of  the  real  estate  of  defendant.^  And  other  persons 
claiming  any  interest  in  the  property  may  be  made  parties,  and 
the  court  may  determine  the  interests  of  all  concerned.*  Unlike 
the  rule  in  other  cases,  it  is  not  necessary  that  the  pleadings  in 
divorce  proceedings  be  verified,^  but  they  may  be  amended  as 
other  pleadings,  in  which  case  new  service  should  be  made ; 
waiver  of  counsel  can  not  be  received  in  lieu  of  service  in  any  case.^ 
If  an  injunction  is  prayed  for,  however,  it  would  be  proper 
to  verify  the  petition  positively,  to  comply  with  the  role  as 
to  obtaining  an  injunction,  as  the  latter  rule  can  not  be  dis- 
pensed with.  The  facts  pleaded  by  plaintiff  may  place  him  in 
8uch  a  position 'as  to  require  him  to  aver  and  prove  that  there 
has  been  no  condonation ;  and  it  has  been  held  that  the  rule  re- 
quiring affirmative  defenses  to  be  pleaded  applies  to  suits  for  di- 
vorce."  It  has  also  been  held  unnecessary  to  aver  that  the  offense 
has  not  been  condoned,  upon  the  ground  that  it  is  a  matter  of  de- 
fense.^ It  should  be  alleged,  however,  that  the  parties  are  no 
longer  living  together. 

Sec.  497.  Causes  for  divorce  enumerated. — The  statute^ 

provides  that  courts  of  common  pleas  may  grant  divorces  for 
the  following  causes :     1.  That  either  party  nad  a  husband  or 

8  So.  Rep.  419 ;  Watkins,  125  Ind.  <  R.  S.,  sec.  6697. 

163.  »  Stewart's  M.  &  D.,  8ec.224 ;  Smith, 

10.  Code,  sec.  6960;   Woods,  44  W.  643. 

O.  8.  455,  456.  •  Roe,  14  HuH,  614 ;  Smith,  4  Paige, 

2  Bird,  W.  98;  Dunlap,   W.  210;  432. 

Mansfield,  W.  284;  Richards,  W.  302.  7  Young,  18  Minn.  90. 

8  Lattier,  6  O.  538 ;  Randall,   31  «  O.  Code.  sec.  5689. 

Mich.  194;  Germond,  6  Johns.  Ch.  •Fletcher  v.  Id.,  16  O.  C.  C.  271. 
347 ;  Boone's  Pldg.,  see.  141. 
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wife  living  at  the  time  of  the  marriage  from  which  the  divorce 
is  sought.  2.  Wilful  absence  of  either  party  from  the  other 
for  three  years.  8.  Adultery.  4.  Impotency.  6.  Extreme 
cruelty.  6.  Fraudulent  contract.  7.  Any  gross  neglect  of 
duty.  8.  Habitual  drunkenness  for  three  years.  9.  The  im- 
prisonment of  either  party  in  a  penitentiary  under  sentence 
thereto;  but  the  petition  for  divorce  under  this  clause  shall 
be  filed  during  the  imprisonment  of  the  adverse  party. 

Sec.  498.  Causes — Husband  or  wife  liTing  at  time  of 
marriage. —  Divorce  may  be  granted  if  either  had  a  husband 
or  wife  livino^  at  the  time  of  marriage  from  which  the  divorce 
18  sought.^  The  court  may,  in  cases  where  the  divorce  is 
sought  upon  this  ground,  in  its  discretion  admit  proof  of  co- 
habitation and  reputation  as  evidence  of  the  marriage  of  the 
parties;^  and  alimony  may  also  be  decreed  to  the  petitioner.' 

Sec.  499.  Petition  on  ground  of  prior  marriage. — 

Plaintiff  is  a  bona  fide  resident  of county,  Ohio,  and 

has  been  a  permanent  resident  of  the  state  of  Ohio  for  the 
year  last  past. 

On  the day ,  18 — ,  at  C,  in  the  county  of , 

Ohio,  she  was  married  to  the  defendant,  and  that  the  follow- 
ing  named  children  were  born  as  the  issue  of  such  marriage, 
whose  names  and  ages  are  as  follows  \jjive  names  and  ogee], 
[pr^  to  which  marriage  there  have  been  no  children  born.]* 

At  the  time  of  the  marriage  of  plaintiff  to  said  defendant, 
the  said  defendant  had  a  wife  then  living,  to  whom  he  had 

theretofore   been  married  on  or  about  [ffive  date  if 

hnoton]y  at . 

Plaintiff  therefore  asks  that  she  may  be  divorced  from  said 
defendant,  and  for  such  other  relief  as  is  proper. 

See.  500.  Causes — Absence  for  three  years. —  A  divorce 

will  be  granted  where  either  party  has  been  wilfully  absent 

for  three  years.^    It  is  wilful  absence  sufficient  to  authorize 

the  granting  of  a  divorce  where  a  wife  leaves  her  husband 

shortly  after  marriage,  declaring  that  she  will  not  be  confined 

to  one  man,  and  continues  absent  for  three  years;'  or  where 

the  husband  has  left  the  wife  with  the  children  for  more  than 

three  years  without  contributing  to  their  support ;  *  or  where 

a  husband  sends  his  wife  to  see  her  brother  under  the  false 

1 0.  Code,  sea  6689.  « O.  Code,  sec.  5689. 

S  Houpt,  5  O.  589.  *  Milliner,  V7.  ISa 

«  Vanvaley,  19  O.  a  5Sa  »  White.  W.  13a 
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pretense  that  he  is  sick,  and,  availing  himself  of  her  absence, 
leaves  the  country,  and  continues  absent  for  three  years  ;^  or 
where  the  husband  sends  his  wife  to  her  friends  and  leaves  the 
country  without  any  known  cause,  remaining  absent  for  more 
than  three  years;'  or  where  a  husband  leaves  his  wife  and 
continues  drunk  about  the  streets  for  three  years ;  *  or  where 
the  wife  leaves  the  husband  after  a  quarrel  and  continues  ab- 
sent for  more  than  three  years,  refusing  to  return;*  or  where 
the  husband  converts  his  effects  into  money,  leaves  his  wife 
and  departs  for  a  foreign  country,  where  he  remains  for  three 
years;*  or  where  the  husband  leaves  his  wife  without  any 
known  cause, remaining  away  for  more  than  three  years;*  or 
where  the  husband  is  lazy,  loitering  about,  neglecting  to  pro- 
vide for  his  family  for  more  than  three  years ;  ^  or  where  par- 
ties have  been  married  to  avoid  the  consequence  of  bastardy 
proceedings,  and  the  husband  refuses  to  live  with  the  wife  for 
more  than  three  years.*  Fear  on  the  part  of  the  wife  of  hav- 
ing too  many  children  is  not  cause  for  leaving  her  husband, 
and  her  absence  will  be  considered  wilfuL*  It  is  not  wilful 
absence  for  a  man  to  frequently  leave  his  family  poorly  pro- 
vided, but  returning;  and  if  the  wife  afterwards  goes  to 
her  friends  and  the  husband  removes  to  another  country,  re- 
maining there  two  or  three  years,  the  time  is  too  uncertain  to 
constitute  wilful  absence  for  three  years.^*  But  where  a  man 
leaves  his  wife  with  a  scanty  supply  and  goes  ofF  for  months 
to  labor,  and  upon  his  return  finds  his  wife  has  gone  to  her 
friends  with  her  furniture,  it  does  not  constitute  wilful  ab- 
sence without  proof  that  he  went  after  her,  desired  her  to  re- 
turn or  informed  her  that  he  had  returned."  A  man  will  not  be 
divorced  for  the  absence  of  his  wife  among  her  friends,  where 
the  husband  used  undue  means  to  coerce  her,  she  being  a  child 
of  fourteen,  against  her  declaration  that  she  does  not  love  him, 
without  his  having  made  decided  efforts  to  win  her  affections 

1  Coesan,  W.  147.  ^  Amsden,  W.  68L 

s  St  John,  W.  911.  8  McQuaid,  W.  228. 

>  Clark,  W.  225.  •  Leavitt,  W.  719L    See  jxmC,  seo. 

*  Thompson,  W.  47a  508,  and  note  a 

»  Quembell,  W.  226.  >«  Johnston,  W.  464 

«  Roberts,  W.  149;  Wyatt,  W.  140.       »  Frarell,  W.  46& 


596  DIVOBOE  AND  ALIMONY.  [§  501. 

aud  to  induce  her  to  live  with  him.^  Where  the  wilful  absence 
relied  upon  was  a  leaving  at  the  request  of  the  petitioner  or 
with  funds  furnished  her,  it  will  not  avail  her  as  a  groand  of 
divorce;'  and  wilful  absence  will  not  be  presumed  against  cir- 
cumstances tending  to  show  the  separation  by  the  procure- 
ment of  the  party  alleging  it.'  The  wilful  absence  must  be 
full  three  years,  and  it  will  be  computed  from  the  time  he  de- 
termines to  continue  away,  although  he  may  have  been  absent 
longer,  but  intended  to  return  when  leaving.*  An  agreement 
between  man  and  wife  to  divide  their  effects  and  their  subse- 
quent separation  cannot  lay  the  foundation  for  a  divorce  for 
wilful  absence.'  If  a  wife  refuse  to  support  a  drunken  hus- 
band or  longer  cohabit  with  him,  in  consequence  of  which  he 
leaves  her,  the  absence  is  not  wilful  on  his  part  to  entitle 
her  to  a  divorce  for  that  cause.'  If  the  husband,  having  left 
his  wife  two  months,  returns  and  makes  efforts  to  live  with 
her,  which  have  failed  from  any  cause,  he  cannot  be  regarded 
as  wilfully  absent  from  her;^  or  where  the  absence  is  under 
an  agreement  of  separation,  or  there  is  collusion  or  condo- 
nation, there  can  be  no  decree  of  divorce.'  Where  the  evi- 
dence tends  to  create  suspicion  that  the  parties  separated 
without  good  reasons  and  were  anxious  to  be  divorced,  the 
court  will  be  slow  to  grant  the  divorce.'  Mere  separation  does 
not  give  a  cause  of  divorce;  and  absence  to  be  a  cause  must 
be  wilful,  and  is  not  inferred  from  the  fact  of  separation.*' 
Sec.  501.  Petition  for  wilful  absence. — 

[Aver?7ienis  as  in  ante,  sec,  ^5.*] 

Plaintiff  further  says  that  the  said  defendant  has  been  wil- 
fully absent  from  plaintiff  for  more  than  three  years  last  past, 
and  wholly  disregarded  all  marital  duties. 

[Prayer^  etc."] 

Note: —  Want  of  aflPection  between  husband  and  wife  is  no  defense  to  an 
action  by  the  husband  for  divorce  on  the  jjround  of  desertion.  Taj  lor  v. 
Taylor,  45  N.  W.  Rep.  807 ;  Lane  v.  Lane,  67  la.  7«. 

1  Bigelow,  W.  410.  8  Mansfield,  W,  284;  McDwire,  W. 

«  Barnes,  W.  475.  854. 

s  Scott,  W.  409.  •  Wolf,  W.  248,  as  it  will  not  grant 

4  Reed,  W.  224.  a  divoi-ce  by  consent  Smith,  W.  648. 

»  Van  Vorhees,  W.  68d,  "  FeiTee,  7  W.  I*  R  802 ;  Thomp- 

•  Helser,  W.  210.  son,  1  a  &  T.  281. 

7  Friend.  W.  63a 
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Sec.  602.  Ganses — Adultery • — As  heretofore  stated/  when 
divorce  is  sought  upon  this  ground,  the  petition  must  set  forth 
the  name  of  the  person  with  whom  adultery  was  committed, 
and  if  not  known  the  want  of  knowledge  must  be  averred, 
and  a  reason  given  for  the  omission.  It  must  also  be  charged 
to  have  been  committed  at  a  particular  place.'  An  allegation 
that  adultery  was  committed  "with  a  certain  woman"  is  un- 
certain and  not  therefore  a  compliance  with  the  statute.'  A 
decree  will  be  granted  for  a  single  act  of  adultery/  and  it  may 
be  inferred  from  the  fact  that  a  man  passed  the  night  alone 
in  a  room  with  a  woman.*  One  who  has  himself  committed 
adultery  cannot  procure  a  divorce  ;•  nor  can  a  man  who  has 
been  divorced  from  a  woman  whom  he  had  seduced  while  the 
wife  of  another,  and  whom  he  has  abandoned,  because  she  has 
committed  adultery  after  such  desertion.^  Evidence  of  the  com 
mission  of  bigamy  in  another  state  is  not  proof  of  adultery.' 

See.  503.  Petition  on  ground  of  adultery.— 

[Averments  as  in  sec.  4^9.*] 

That  since  said  marriage  was  contracted,  and  on  or  about 

the day  of ,  18 — ,  the  defendant  [at  the of , 

in  the  state  of ]  committed  adultery  with  one  I.  M. 

[Or,  That  on  or  about  the day  of ,  18 —  {or,  some 

time  in  the  month  of ,  in  the  year  18 — \  the  defendant 

committed  adultery  with  one  F.  f .  at  the hotel,  in  the 

of ,  in  the  state  of ,  and  that  the  defendant,  at 

various  other  times  in  the  year  18 — ,  committed  adultery  with 
various  other  (women)  whose  names  are  unknown  to  the 
plaintiflF,  at  certain  other  places  in  the  city  of .]  . 

That  immediately  upon  discovering  that  said  defendant  had 
been  guilty  of  said  crime  of  adultery,  to  wit : ,  18 — ,  plain- 
tiff ceased  to  live  and  cohabit  with  defendant,  and  has  ever 
since  remained  away  from  her  [or  him]. 

Note. — Conts:  A  court  cannot  require  a  petitioner  who  is  entitled  to  a 
decree  to  pay  the  costs  as  a  condition  precedent  to  the  entry  of  the  same. 
State  V.  Bates,  5  O.  C.  C.  18 ;  Heffer  v.  Scranton,  27  O.  S.  579. 

Sec.  604.  Causes— Impotency. — Divorces  granted  on  the 
ground  of  the  impotency  of  one  of  the  parties  are  rare  and  no 
new  cases    can  therefore    be    added.®     The   mere  fact  that    a 

^  AnlCf  sec.  496;  Dunlap,  W.  210;  tions  have  pometimes  been  held  suffi- 

Richards,  W.  302;  Freeman,  31  Wis.  cient.     Maxwell's  Pldg.,  178-9. 
235.  4  Wilson,  W.  128. 

2  Smith,  W.  643 ;  MiUer,  20  N.  J.        »  Fenger,  7  W.  L.  B.  30^ 
Eq.  216-17 ;  Caldwell,  12  Hun,  92.  «  Maddox,  2  O.  233. 

3  Mansfield,  W.  284 ;  Van  Vorhees,        '  Mayer,  2  W.  L.  B.  47 
W.  630.     Although  general   aUega-        »  Wilson,  W.  128. 

»  Keith,  W.  518. 
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woman  is  sterile  does  not  constitute  irapotenoy.'  The  petition 
in  this  case  must  specifically  state  that  the  impotency  existed 
at  the  time  of  the  marriage,'  that  it  was  unknown  to  the 
plaintiff,'  and  that  it  still  exists  and  is  incurable/  A  voluntary 
separation  between  husband  and  wife  will  not  operate  as  a 
bar  to  a  divorce  upon  this  ground.* 

Sec.  505.  Petition  on  ground  of  impoteney. — 

[Averments  as  in  see.  499*"] 

That  at  the  time  of  entering  into  the  marriage  with  said 
defendant  plaintiff  believed  her  to  be  a  woman  capable  of 
entering  into  the  marriage  state,  and  of  performing  all  the 
duties  and  relations  of  a  wife. 

That  he  took  her  to  his  residence  [or^  that  she  took  up  her 
residence  with  him],  and  for  the  space  of  six  months  endeav- 
ored to  cohabit  with  her  as  his  wife,  until  he  ascertained,  both 
from  his  own  knowledge  and  from  her  own  admissions  and 
confessions,  that  she  was  and  ever  had  been  physically  inca- 
pable of  cohabitation  or  sexual  intercourse,  or  of  entering  into 
the  marriage  state,  by  reason  of  [here  state  nature  qfinoapaoitv]. 

And  plaintiff  alleges,  upon  information  and  belief,  that  the 
said  deiendant  was,  at  the  time  of  such  marriage,  physically 
incapable  of  entering  into  the  marriage  state,  and  that  such 
incapacity  still  continues  and  is  incurable.] 

[(?r,  That  the  defendant  was  wholly  impotent  at  the  time 
of  said  marriage  of  the  plaintiff  to  her,  and  still  continues  to 
be  so.] 

Sec*  506.  Ganses — Extreme  cruelty. —  At  one  time  it 
was  considered  that  some  physical  violence  was  essential  to 
constitute  cruelty.^  But  the  modern  doctrine,  adopted  in  the 
interest  of  society,  does  not  confine  the  term  to  such  narrow 
limits.  A  general  definition  of  legal  cruelty  cannot  be  form- 
alatedy  as  it  always  depends  upon  the  character,  habits  and 
disposition  of  the  parties,^  and  must  be  left  to  the  sound  dis- 
cretion of  the  courts.^  But  it  is  generally  conceded  that  such 
unjustifiable  conduct  as  will  wound  the  feelings,  endanger  the 
health,  destroy  the  peace  of  mind,  and  utterly  destroy  the 

iDevanbaugh,  6  Paige,  556.  Kempf,  84  Ma  211-18;  Bascomb,  25 

« Powell,  18  Kan.  871 ;  J.  G.  v.  H.  N.  H.  267 ;  Morrell,  17  Hun,  824 

a,  83  Md.  401 ;  Bascomb,  25  N.  H.       » J.  G.  v.  H.  G.,  88  Md.  40L 

267.  e  Conn,  W.  56a 

*  Gulick,  41  N.  J.  Ix  18 ;  J.  G.  v.  H.        7  Kennedy,  78  N.  Y.  869 ;  Carpenter, 
G.,  88  Md.  401.  10  W.  L  B.  409;  &  a,  80  Kan.  71& 

*  Slagg  ▼.  Edgecombe  8  a  &  T.  240 ;        8  Duhme,  8  W.  I*  G.  186. 
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very  objects  of  matrimony,  constitute  cruelty.*  Withholding 
medical  assistance  when  able  to  furnish  it;'  profane,  obscene 
and  insulting  language  habitually  indulged  in  towards  a  per- 
son of  sensitive  nature  and  refined  feeling,'  or  charges  made 
of  want  of  chastity,*  or  subjection  to  excessive  sexual  inter- 
course,' constitute  extreme  cruelty.  But  mere  words  will  not 
necessarily  constitute  cruelty.'  Kefusal  of  the  husband  to 
have  sexual  intercourse  with  the  wife  is  not  '^  cruel  and  inhu- 
man treatment"  authorizing  a  divorce.^  If  parties  cohabit 
after  the  commission  of  acts  of  cruelty,  the  same  are  con- 
doned and  cannot  be  relied  upon  as  a  ground  for  divorce.'  A 
divorce  will  sometimes  be  granted  for  one  act  of  cruelty  if  of 
an  aggravated  and  outrageous  character,  or  an  outgrowth  of  a 
continued  and  systematic  course  of  oppression.'  In  pleading 
cruelty  the  specific  acts  must  be  clearly  set  forth,*'  and  a  de- 
cree cannot  be  had  upon  proof  of  personal  violence  not  stated 
in  the  petition."  Cruelty  may  be  set  up  by  way  of  recrimina- 
tion as  a  defense.*' 

See.  507.  Petition  on  ground  of  extreme  cruelty. — 

\_Avej^nent8  as  in  ante^  see.  499.*] 

That  the  defendant  has  been  guilty  of  extreme  cruelty 
against  this  plaintiff  in  this,  to  wit:  [Stats  facts.'] 

That  plaintiff  has  not  cohabited  with  said  defendant   since 
[state  when,  so  as  to  show  that  there  has  been  no  condonement.] 
[Prayer,] 

Note.'  The  acts  of  cruelty  must  be  set  forth  in  detail 
Alimony:  If  the  wife  has  means  of  her  own  no  alimony  wiU  be  aHowed. 
Methven,  60  Am.  Dec  664;    Kenemer,  26  Ind.  880;  Weeterfield,  86  N.  J. 
fk^.  195 ;  Correy,  81  Ind.  460.    It  should  appear  in  the  petition  that  the 
wife  has  no  separate  property  of  her  own.    Koes,  47  Mich.  185. 

1  Duhme,  8  W.  K  6.  186 ;  Carpen-  ^Melvin,  58  N.  H.  56a 

ter,  10  W.  Ia  R  409 ;  Green,  15  W.  I*  •  Hansel,  W.  312. 

a    118;   Kennedy,  78  N.   Y.    869;  ^Schoessow,  88  Wis.  658;    Fritz, 

Gibbe»    18   Kan.   419;   Bennett,    24  188  III  486 ;  14  L  R  A.  685  and  note. 

Mich.  482.  •  Questel,  W.  49t 

^Evans,  1  Hag.  Ck>n.  85;  Dysert,  1  'Hummel,  1  W.  I*  R  158;  Poor, 

Robt  106;  1  Bishop  on  M.  &  D.  785.  8  N.  H.  807;  Beyer,  50  Wis.  254;  Ma- 

<  Bennett,  24  Mich.  482;  Briggs,  20  son,  181  Pa.  St.  161. 

Mich.  84;  Green,  15  W.  L.  R  118;  ^oConn,  W.  568;  Walton,  20  How. 

Beebe,  10  la.  183;  Beyer,  50  Wis.  254;  Pr.  847;  Young,  18  Biinn.  9a 

Powelson,  52  CaL  858 ;  Whitmore,  49  i^  Bennett,  24  Mich.  482. 

Mich.  417.  » Church,  16  R  L  667;  7  I^  R  A. 

4Green,  15  W.  L  R  118;  Beebe,  885;  19AtL  Repi  244  (1890)l 
10  la.  188;  Palmer,  45  Mich.  15a 
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Sec,  507a.  Petition  on  ground  of  extreme  crnelt^  and 

drunkenness^  and  for  alimony  where  husband  owns  real 

estate.— 

The  plaintiff,  M.  G.,  says  that  she  is  a  bona  fide  resident  of 
the  coanty  of  H.  and  state  of  Ohio,  and  has  been  a  permanent 
resident  of  the  coanty  and  state  aforesaid  for  several  years 

last  past  \pT^  one  year  last  past] ;  that  on  or  about  the 

day  of ,  18 — ,  at ,  she  was  married  to  the  defendant 

[and  that  ever  since  said  marriage  she  has  conducted  herself 
toward  the  said  defendant,  E.  G.,  as  a  faithful  and  obedient 
wife].  Plainti^  says  there  are  no  children  as  the  issue  of  said 
marriage  \pr^  the  issue  of  which  marriage  being  the  following 
children]. 

1.  On  the day  of ,  18 — ^  the  said  defendant  [without 

any  just  cause  or  justification  whatever  so  far  as  this  plaintiff 
is  concerned]  was  guilty  of  extreme  crueltv  toward  her  by 
striking  her  with  nis  fist  and  otherwise  beating  and  mal- 
treating her  in  a  shameful  manner.  And  plaintiff  further 
alleges  and  says  that  said  defendant  has  on  divers  and  sundry 
times  prior  to  the day  of ,  18 — ,  been  guilty  of  ex- 
treme acts  of  cruelty  towards  her  by  striking,  beating  and 
threatening  to  kill  her;  and  that  said  defendant  has  on  va- 
rious occasions  within  the  last  three  years,  and  prior  to  the 
last  alleged  act  of  cruelty  herein  mentioned,  driven  her  from 
the  house  at  night-time,  when  she  would  be  compelled  to  re- 
main away  forliours  at  a  time. 

2.  Second  cause  of  action.  \Form(il  averments],  and  says  the 
said  defendant  has  been  guilty  of  habitual  drunkenness  for 
more  than  three  years  last  past. 

Plaintiff  further  states  that,  in  addition  to  a  store  and  a 
large  amount  of  stock  therein  and  other  personal  property, 
the  said  defendant  is  the  owner  of  the  following  described 
real  estate,  to  wit :  [Desoription  of  realty,] 

Plaintiff  further  says  that  she  has  not  cohabited  with  the 
said  defendant  for  more  than  one  year  last  past. 

Wherefore  plaintiff  prays  the  court  that  upon  the  hearing 
of  this  cause  she  be  divorced  from  said  defendant;  that  rea- 
sonable alimony  be  allowed  her  out  of  the  property  of  said 
defendant;  that  she  be  restored  to  her  maiden  name,  M.  T., 
and  for  such  other  and  further  relief  as  in  equity  she  may  be 
entitled  to.  . 

Prayer  for  custody  of  children  and  aUmowy:     v^ 

Wherefore  the  plaintiff  prays  judgment  divorcing  the  said 
plaintiff  and  defendant  ana  dissolving  the  said  marriage,  and 
that  the  plaintiff  may  be  awarded  the  custody  of  said  chil- 
dren [and  that  the  court  may  require  the  defendant  to  provide 
suitably  for  the  education  and  maintenance  of  the  said  chil- 
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dren,  and  for  the  support  of  the  plaintiff,  and  that  she  may 
have  temporary  alimony  and  the  costs  of  this  action]. 

Sec.  508.  Causes  —  Frandnlent  contract. —  It  is  a  fraad 
for  a  pregnant  woman  to  represent  herself  virtuous  to  induce 
marriage,  and  to  take  means  to  prevent  discovery  of  her  con- 
dition, and  divorce  will  be  granted  under  such  circumstances.^ 
But  merely  representing  herself  chaste  when  in  fact  she  was 
not  is  not  such  fraud  as  will  warrant  a  divorce.'  Bepresen- 
tations  as  to  respectability,  connections  in  society,  wealth,  or 
matters  of  this  kind,  are  not  such  frauds  as  will  warrant  a  de- 
cree for  divorce.'  In  the  interest  of  society  it  has  been  con- 
sidered that  want  of  chastity,  even  though  representations  to 
the  contrary  are  made  by  a  woman,  does  not  fall  within  the 
ground  mentioned  in.  the  statute  as  fraudulent  contracts.* 
But  where  the  woman  is  pregnant  it  is  quite  different'  A 
somewhat  peculiar  case  is  found  where  the  husband  or  man 
goes  through  the  marriage  ceremony  without  any  intention 
of  living  with  the  woman,  but  only  to  escape  bastardy  pro- 
ceedings. The  court  calls  it  an  unconsnmmated  marriage, 
voidable  at  the  election  of  the  wife,  annuls  it  and  grants  an 
absolute  divorce.* 

^  Morrifl^  W.  6S0.  the  question  of  fraudulent  contract 

>  Meyer,  4  W.  I*  R  86&-70L  seems  to  enter  into  the  case  verj 

*  Meyer,  4  W.  I*  B.  868;  Reynolds,  largely,  and  perhaps  was  the  ground 
8  Allen,  606 ;  Clarke,  11  Abbott^s  Pr.  for  divorce,  if  it  was  a  petition  for  a 
228;  Carris,  24  N.  J.  Eq.  516;  Wier,  divorce.  This  is  not  disclosed.  If  it 
81  Iowa,  llOl  was  a  void  marriage,  the  petition 

^Allen^s  Appeal,  99   Pa.  St  196.  should  have  been  based  upon  that 

There  is  no  implied  warranty  of  chas-  ground.     It  may  have  been.     The 

tity.    Varney,  62  Wi&  120,  180 ;  &  a,  court  follows  the  doctrine  laid  down 

88  Am.  Rep.  726.  by  Mr.  Bishop :  The  absence  of  inten- 

'  Long,  77  N.  C.  804 ;  S.  C,  24  Am.  tion  to  marry,  it  not  having  been 

Rep.  449 ;  Reynolds,  8  Allen,  605 ;  afterward  consummated,  would  ren- 

Baker,  18  Cal.  87;  Morris,  W.  680;  der  it  (the  marriage  contract)  void. 

Carrie,  24  N.  J.  Eq.  6ia  1  Bishop's  M.  &  D.,  sec.  17a     The 

*  MiUer  v.  Miller,  31  W.  I*  B.  141  precedent  is  an  important  one.  It 
(Scioto,  Ohio,  Common  Pleas).  If  it  is  a  novel  way  of  being  relieved  from 
is  an  unconsnmmated  marriage,  and  such  unfortunate  contracts,  but  the 
hence  voidable,  how  can  the  court  mode  of  relief  is  not  clearly  pointed 
grant  a  divorce?  The  court,  bow-  out  If  the  marriage  is  void,  it  may 
ever,  in  the  syllabus,  states  that  the  be  annulled ;  but  a  divorce  cannot  be 
marriage  is  annulled,  and  an  absolute  granted  if  there  is  no  cause  forit^ 
divorce  granted.    From  the  opinion.  See  ante,  sec.  600,  p.  468i 
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Sec*  509.  Petition  on  ground  of  frandnlent  contract. — 

LAvermenta  as  m  sec,  4^P.*1 

rlaintiff  alleges  that  said  defendant,  for  the  purpose  of  in- 
ducing and  persuading  this  plaintiff  to  enter  into  said  mar- 
riage, falsely  and  fraudulently  represented  herself  to  be  a  virta 
ous  and  chaste  woman,  when  in  truth  and  in  fact  she  was  not, 
but  was  then  pregnant  by  some  man  other  than  this  plaintiff. 

Plaintiff,  relying  upon  the  representations  so  made  by  said 
defendant,  and  believing  the  same  to  be  true,  entered  into 
said  marriage,  which  he  would  not  have  done  had  not  said 
false  representations  been  made  to  him.  That  immediately 
upon  discovering  that  said  representations  were  false,  to  wit, 

on  or  about  the day  of ,  18 — ^  he  ceased  to  live  and 

cohabit  with  said  defendant,  and  has  ever  sinoe  remained 
awav  from  her. 

[dr.  That  the  consent  of  the  said  plaintiff  to  said  marriage 
was  obtained  by  fraud,  the  defendant,  for  the  purpose  of  on- 
taining  said  consent,  having  fraudulently  represented  to  the 
plaintiff,  prior  to  said  marriage,  that  [here  state  foots  constitut- 
ing the  fraudulent  representatzons]^  which  representations  the 
plaintid  believed  to  be  true,  and  was  induced  thereby  to  con- 
sent to  said  marriage,  and  entered  into  said  marriage  relying 
upon  such  representations,  which  representations  plaintiff, 
alter  said  marriage,  discovered  to  be  wholly  untrue.] 

NOTIL — A  fraudulent  marriage  caDuot  be  annulled  by  the  one  commit- 
ting  the  fraud.  Tomppert  26  Am.  Rep.  197;  Frolet,  14  Am.  Dea  56a  A 
marriage  is  not  void  if  there  is  illicit  intercourse  before  marriage.  Crehore, 
97  Mass.  8;^;  s.  a»  98  Am.  Dea  98. 

Sec.  510.  Causes  —  Any  gross  neglect  of  duty. —  The  de- 
termination of  what  is  gross  neglect  of  duty,  as  in  the  case 
of  cruelty,  must  be  left  largely  to  the  discretion  of  the  court, 
to  be  governed  by  the  peculiar  circumstances  of  the  case. 
The  expression  is  so  indefinite  that  it  is  difficult  to  formulate 
any  general  rule  by  which  every  case  can  be  determined  to 
fall  within  its  limits.^  The  statute  in  Ohio  is  silent  as  to  how 
long  the  neglect  shall  continue,  and  the  trial  courts  of  the 
state  in  some  earlier  cases  were  inclined  to  take  the  view  that 
it  partook  of  the  nature  of  cruelty  and  wilful  absence,  so  as 
to  require  endurance  for  three  years.'  But  this  is  not  now 
the  practice,  and  a  decree  will  be  made  for  neglect  for  a  less 
time,  as  circumstances  may  require.  Whatever  uncertainty 
may  attend  the  definition  of  gross  neglect  of  duty,  it  is 
certain  that  it  does  not  consist  in  the  husband's  merely  ab- 

1  Smith,  23  Kan.  e9a  <Ziegler,  1  W.  K  B.  163;  Nail,  8 

W.  I*  M.  828. 
*  Schwarz,  6  Oh.  Dec.  525. 
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senting  himself  from  his  wife;  neither  is  it  gross  neglect  of 
duty  to  merely  fail  to  provide,  at  least  for  a  short  period  of 
time,  unless  attended  by  aggravating  circumstances.  It  must 
at  any  rate  continue,  not  three  years,  but  some  length  of 
time,  to  be  left  to  the  discretion  of  the  court.*  Any  gross 
neglect  of  duty  for  a  short  time  attended  by  aggravating  cir- 
cumstances will  warrant  a  decree  ;>  as  where  a  man  is  in- 
toxicated most  of  the  time  and  fails  to  give  suflScient  sup- 
port.'  In  pleading  gross  neglect  of  duty  it  is  not  proper  to 
merely  use  the  language  of  the  statute,  but  the  specific  acts 
which  it  is  claimed  constitute  the  neglect  must  be  stated.* 

Sec.  511.  Petition  on  ground  of  gross  neglect  of  dnty  by 
failing  to  provide. — 

Plaintiff  says  that  she  has  been  a  resident  of  the  state  of 
Ohio  for  a  year  last  past,  and  has  a  hanafide  residence  in  the 
county  of ^  in  the  state  of  Ohio. 

On  the day  of ,  18—,  at , county,  Ohio, 

she  was  married  to  the  defendant,  the  issue  of  which  mar- 
riage were  the  following  named  children :  \na/ining  them.'] 

The  defendant  for  more  than  three  years  last  past  has  been 
guilty  of  gross  neglect  of  duty  towards  plaintifc  in  that,  by 
reason  of  nis  idleness  and  dissipation,  he  has  wilfully  failed 
and  neglected  to  provide  this  plaintiff  and  their  said  children 
with  food  and  clothing  and  the  common  necessaries  of  life,  so 
that  she  has  been  compelled  to  live  by  her  own  exertions  and 
labor,  and  on  the  assistance  and  charity  rendered  by  her  rela- 
tives, although  he  was  fully  able  to  properly  support  her  and 
their  said  children. 

\^Prayer.'\ 

See.  513.  Causes  —  Habitual  drunkenness. —  To  constitute 
an  habitual  drunkard  within  the  meaning  of  the  statute,  a 
man  must  have  the  habit,  and  indulge  the  same  so  frequently 
as  to  become  excessive,  and  to  interfere  with  his  business  and 
render  marriage  intolerable.'  The  allegations  upon  this  ground 
may  be  made  in  the  language  of  the  statute,  without  stating 

» Nichols.  8  W.  L  R  88  (Ham.  Ca  »Ziegler,  1  W.  K  R  loa 

a  P.,  1882) ;  Stevens,  8  R  L  557, 560;  «  Burner,  1  W.  L.  R  164;  Dunbar, 

Holland,  S  W.  L.  R  86;  Tiberghein,  1  Clev.  Rep.  14 

8  W.  Ia  R  89;  Smith,  22  Kan.  699;  »Stewart*8  M.  &  D.,  sec.  276;  Ma- 

Peabody,  104  Mass.  195 ;  Ferree,  7  W.  lone,  19  CaL  62&    See  Reynolds,  44 

L.  B.  303.  Schwarz,  6  Oh.  Dec.  525.  Minn.  ISSl 

»  Holland,  8  W.  L.  B.  86  ;  Smith,  22 
Kan.  61)9;  Schwarz,  6  Oh.  Dec.  52o. 
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any  particular  facts.*  It  may  simply  state  that  the  ^  defend- 
ant has  been  guilty  of  habitual  drunkenness  for  three  years 
last  past." 

Sec.  613.  Causes  —  Imprisonment  In  penitentiary. — It  is 
not  necessary  that  the  imprisonment  be  for  any  particular 
length  of  time.  It  is  said  that  the  conviction  must  be  finaL* 
But  the  petition  for  divorce  shall  be  filed  during  the  impris- 
onment of  the  adverse  party.' 

See.  614.  Petition  on  ground  of  imprisonment. — 

i Averments  as  in  see,  499,*] 
^laintiflf  says  that  on  the day  of  y  18 — ,  the  de- 
fendant was  convicted  of  the  crime  of by  the  court  of 

common  pleas  of  county,  Ohio,  and  by  said  court  sen- 
tenced to  confinement  in  the  penitentiary  of  said  state  for  the 

term  of vears,  which  said  judgment  and  sentence  is  in 

full  force  ana  not  reversed,  and  said  defendant  is  now  con- 
fined as  a  prisoner  in  the  penitentiary  of  said  state  for  said 
crime. 

Sec.  515.  Service. —  If  the  defendant  be  a  resident  of  the 
state,  summons,  with  a  copy  of  the  petition,  shall  be  served  by 
the  sheriff  of  the  county  in  which  he  or  she  resides  at  least 
six  weeks  before  the  cause  is  heard/  If  the  defendant  is  a 
non-resident  or  his  residence  is  unknown,  service  must  be 
made  by  publication  as  in  other  cases.*  If  the  residence  is 
known  to  the  plaintiff,  a  copy  of  the  summons  and  of  the  peti- 
tion shall  be  mailed  to  the  defendant.  This  requirement  can 
only  be  dispensed  with  by  filing  an  affidavit  that  the  residence 
of  the  defendant  is  unknown  and  cannot  with  reasonable  dili- 
gence be  ascertained.*  The  publication  of  the  notice  may  be 
made  immediately  upon  the  filing  of  the  petition  and  affidavit 
without  any  order  of  court  for  that  purpose.  It  would  be 
much  better  to  present  the  afiidavit  to  the  court,  and  have  an 
order  made  upon  the  journal  authorizing  service  by  publication. 
Personal  service  may  be  made  by  an  officer  outside  of  the 
state.'  Service  need  not  be  made  upon  the  filing  of  a  cross- 
petition  by  the  defendant.* 

1  Burns,  18  Fla.  869 ;    Qolding,  6       « O.  Code,  sea  5693. 

Mo.  App.  602 ;  2  Bishop^  M.  &  D.,  sea  *  O.  Code,  sees.  6698»  904B. 

G84&.  •  O.  Code,  sec.  569a 

2  Vinsant,  49  la.  689.    See  Cone,  58  ?  Holland,  29  W.  L.  B.  9a 
N.  H.  152.  •Young,  9  W.  L.  R  24. 

^  O.  Code.  sec.  5689. 
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Sec.  516.  Affldayit  for  seryiee  by  publieatlon.— 

M.  C,  the  plaintiff  in  the  above-entitled  action,  bein^  first; 
daly  sworn,  says  that  this  action  is  brought  against  the  de- 
fendant J.  0.  in  this  court  for  divorce,  according  to  the  statute 
in  such  case  made  and  provided ;  that  the  residence  of  the  said 
defendant  is  to  this  plaintiff  unknown,  and  that  she  has  been 
unable  by  the  exercise  of  reasonable  diligence  to  ascertain  the 
same ;  for  that  reason  service  of  summons  and  a  copy  of  the 
petition  cannot  be  made  in  this  state,  nor  is  the  said  plaintiff 
able  to  mail  a  copy  thereof  to  said  defendant's  place  of  resi- 
dence. 

NOTBL— See  form  of  legal  notice  in  1  Bates*  Pldg.,  p.  48a 

See.  617.  EflTect  of  foreign  divorce. — It  is  settled  law,  sup- 
ported by  numerous  authorities,  that  a  decree  of  divorce 
granted  in  a  state  in  which  neither  of  the  parties  was  domi- 
ciled is  beyond  the  limits  of  such  state  and  a  nullity.^  The 
question  of  the  jurisdiction  of  the  court  is  always  open  to  in- 
quiry, and  a  decree  rendered  without  jurisdiction  must  nec- 
essarily be  void.'  The  one  domiciled  in  the  state  may  ask  for 
divorce  and  alimony  notwithstanding  the  fact  that  the  other 
has  procured  a  divorce  in  another  state.'  And  in  Ohio,  where 
the  wife  has  procured  a  divorce  in  another  state,  she  may  be 
allowed  to  return  to  the  former  state  and  file  her  petition  for 
alimony  and  subject  property  of  her  husband  to  payment  of 
the  same.*  A  divorce  granted  by  the  courts  of  another  state 
without  personal  service  when  only  the  plaintiff  is  a  resident 
of  that  state  will  not  affect  the  property  rights  of  the  defend* 
ant.* 

Sec.  618.  Petition  to  nullify  marriage  with  imbecile. — 

The  plaintiff,  F.  M.  M.,  guardian  of  D.  H.,  alleges  the  fol- 
lowing facts,  viz.:  Said  D.  H.  is  an  imbecile  person,  and  has 
been  an  imbecile  and  feeble-minded  from  his  birth,  and  is  and 
has  been  wholly  incapable  to  transact  business  or  to  make 
contracts  for  any  purpose  by  reason  of  his  imbecility  and 
want  of  capacity  to  consent  thereto. 

A  Van  Foesen  v.  State,  87  O.  &  820;  >  Thompson  v.  Whitman,  18  Wall 

Watkins,  126  Ind.  168,  and  cases  cited;  467;  Van  Foesen  v.  States  87  a  a 

Sewell,  122  Mass.  156 ;  Cox,  19  O.  a  820,  and  cases  cited. 

602;  Hoffman,  46  N.  Y.  80 ;  Hood  v.  *  Cox,  19  O.  a  602. 

States  66  Ind.  268 ;  People  ▼.  Dowell,  «  Woods  v.  Waddle,  44  O.  a  440. 

36  Mich.  247 ;  Litowich,  19  Kan.  451 ;  »  Doerr  v.  Forsy the,  81  W.  K  H  48 ; 

Woods  V.  Waddle,  44  O.  a  449 ;  16  60  O.  a  726 ;  Mansfield  ▼.  Mclntyre^ 

W.  Ia  R  867;  15  W.  L  R  282;  18  W.  10  O.  27;  McGill  ▼.  Deming,  44  a  a 

L.R4  646. 
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Plaintiff  says  that  his  said  ward  is  the  owner  of  certain 

lands  situate  m county,  Ohio,  and  particularly  described 

as  follows:  [Oive  desoripUon.'] 

Said  plaintiff  further  avers  that  his  ward  is  in  possession  of 

a  personal  estate  of dollars  in  addition  to  the  said  real 

estate. 

Plaintiff  further  avers  that  said  ward  has  been  under  guard- 
ianship since  he  became  possessed  of  said  real  and  personal 

estate,  and  that  on  the day  of ,  18 — ^  this  plaintiff 

was    duly  appointed  by  the  probate  court  of county, 

Ohio,  guardian  of  the  person  and  estate  of  said  imbecile,  and 
thereupon  duly  qualified,  and  is  now  the  duly  acting  and 
qualified  guardian  of  the  person  and  estate  of  said  imbecile, 

as  is  fully  shown  by  the  records  of  the  probate  court  of 

county,  Ohio. 

Plaintiff  says  that  heretofore,  to  wit,  on  the day  of 

,  18 — ,  without  his  knowledge  and  consent,  and  in  fraud 


of  the  rights  of  said  imbecile  ward^  he,  the  said  imbecile,  was 

taken  to  the  state  of ,  away  from  his  residence  in  this 

state,  and  not  the  residence  of  the  defendant,  and  a  pretended 
marriage  was  then  attempted  to  be  solemnized,  whereby  said 
imbecile  should  become  the  husband  of  the  defendant,  T.  B. 
That  said  pretended  marriage  was  brought  about  wholly  by  a 
fraudulent  conspiracy  on  the  part  of  the  defendant  and  other 
persons  unknown  to  this  plaintiff,  with  the  intention  and  for 
the  purpose,  as  the  plaintiff  believes  and  charges,  of  securing 
some  interest  in  or  support  from  said  imbecile^s  estate. 

Plaintiff  says  that  said  imbecile  was  and  is  wholly  and  en- 
tirely incapable  of  contracting  marriage,  and  that  he  had  no 
capacity  to  consent  thereto.  That  said  pretended  marriage  is 
an  absolute  nullity,  and  should,  for  the  protection  of  the  es- 
tate of  said  imbecile,  and  of  social  order  and  public  decency, 
be  so  declared  by  the  court. 

Plaintiff  therefore  prays  that  said  pretended  marriage  be 
declared  a  nullitv,  absolutely  void  and  of  no  effect,  ana  that 
said  defendant,  1*.  E.,  be  forever  restrained  from  asserting 
any  interest  in  or  deriving  any  support  from  the  estate  of  said 
imbecile,  and  for  other  relief  to  which  he  may  be  entitled. 

NOTEL — From  Reynolds  v.  Moore,  Supreme  Court,  unreported,  Na  1942L 
A  marriage  with  one  affected  with  congenital  imbecility  of  mind  so  as  to 
render  him  incapable  of  consent  is  void.  Waymore  v.  Jetmore,  32  O.  &  871 ; 
Wightman,  4  Johns.  Cb.  848 ;  Crump  v.  Morgan,  8  Ired.  Eq.  9.  The  guard- 
ian of  such  person  may  maintain  an  action  to  declare  such  pretended  mar^ 
riage  void.    Id. 

Sec.  619.  Petition  to  annul  marriage  with  minor. — 

That  the  plaintiff  is  now  and  has  been  a  bona  fide  resident 
of  the  state  of  Ohio  for  the  year  last  past,  and  a  bona  fide  resi- 
dent  of  the  county  of . 

That  on  the day  of ^  18 — ^  the  plaintift  was  mar- 
ried to  the  defendant. 
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That  at  the  time  of  said  marriage  the  plaintiff  was 


years  of  age,  and  incapable,  from  want  of  age,  of  contracting 
said  marriage  contract. 

That  on  the day  of ,  18—,  the  plaintiff  separated 

from  the  defendant  and  repudiated  said  marriage,  and  they 
nave  not  since  cohabited  or  lived  together  as  husband  and  wife. 

[That  the  plaintiff's  name  at  the  time  of  her  marriage  was 
A.  C] 

Wherefore  the  plaintiff  prays  that  said  marriage  be  declared 
void  [and  that  she  be  permitted  to  resume  her  said  former 
name]. 

Note. —  There  can  be  no  marriage  witliout  consent,  and  a  marriage  when 
one  lacks  the  capacity  to  consent  is  ineffectaal  and  void  db  initio.  Way- 
more  Y.  Jetmore^  22  O.  S.  271. 

Sec.  530.  The  answer. —  A  defendant  may  set  up  such  de- 
fenses as  he  may  have,  and  may  file  a  cross-petition  asking  a 
divorce.^  If  the  defense  be  a  condonation,  or  if  it  be  a  recrim- 
inatory charge  in  bar,  the  same  should  be  set  forth,'  although 
there  are  cases  which  hold  that  a  defendant  may  prove  any 
defenses  under  a  general  denial,'  excepting  acts  of  adultery 
by  way  of  defense,  which  must  be  pleaded  with  the  same 
strictness  as  in  the  petition.^  The  public  being  interested 
in  divorce  proceedings,  if  there  are  any  defenses  discovered, 
even  though  not  pleaded,  the  same  will  not  be  granted.*  Mr. 
Bishop  states  the  correct  rule,  as  evidence  may  be  introduced 
showing  9ny  facts,  such  as  adultery,  on  the  part  of  plaintiff, 
not  entitling  him  to  a  divorce,  whether  an  answer  is  filed  or 
not.® 

Sec.  531.  Forms  of  answer. — 

That  the  defendant  denies  each  and  every  allegation  of  the 
complaint. 

[dry  m  0086  of  adultery y  That  this  cause  of  action  was  not 
commenced  within  two  years  after  the  plaintiff  had  discov- 
ered the  offense  charged  *in  the  petition.] 

[Or^  in  case  of  adutteryj  That  the  plaintiff  has  voluntarily 
cohabited  with  defendant,  with  a  full  knowledge  of  the  facts 
alleged  in  the  petition.] 

[3r,  in  case  of  adultery^  That  the  offense  of  adultery  charged 
in  the  petition  was  committed  with  the  connivance  and  con- 
sent of  the  plaintiff.] 

1  Stewart,  M.  &  D.,  sea  840.  <  Pollock,  71  N.  Y.  187 ;  Tim,  47 

<  Sraidi.  4  Paige,  482.  How.  Pr.  253 ;  Mitchell,  01  N.  Y.  89a 

>  Backus,  8  Ma  136 ;  Shackett,  40  »  Bishop's  M.  &  D.,  sees.  478-98,  Oia 

^le.  195;  Sickles  v.  Cai-son,  26  N.  J.  'Id. 

£q.44a 
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[Ory  in  ease  of  adultery ^  That  on  the day  of 


(and  at  various  other  times  thereafter),  the  plaintiff  committed 
the  crime  of  adultery  with  one  E.  F.  j 

[Ovy  That  since  the  bringing  of  this  action  the  plaintiff  and 
defendant  have  lived  and  cohabited  together  as  oasband  and 
wife.] 

[^r,  That  after  the  offense  charged  in  the  petition,  the 
plaintiff,  with  a  full  knowledge  thereof,  voluntarily  condoned 
jsuch  offense  and  forgave  the  defendant.] 

See.  621a.  Answer  and  cross-petition. — 

Defendant  admits  that  plaintiff  and  defendant  were  married 

on  the  -; day  of 18 — ,  and  that  there  was  born  to 

them  {state  children]^  but  denies  each  and  every  other  allega- 
tion in  said  plaintiff's  petition  contained  not  hereinbefore  ad- 
mitted. 

For  answer  and  cross-petition  defendant  says  that  [stats 
any  of  the  causes  of  divorce,  as  in  ante^  sees.  SOSy  607^  609, 611, 
61^,  etc.']. 

Sec.  522.  The  trial. — The  cause  may  be  heard  and  decided 
at  any  time  after  the  expiration  of  six  weeks  from  the  service 
of  summons  or  of  the  first  publication  of  notice.^  If  the  de- 
fendant does  not  appear,  or,  having  appeared,  admits  or  denies 
the  allegations  of  the  petition,  the  court  shall  proceed  to  hear 
and  determine  the  cause ;  and  if  the  evidence  proves  a  cause, 

the  court  may  pronounce  the  marriage  <3on tract  dissolved.' 
If  the  petition  does  not  state  a  cause,  on  objection  by  the  defend- 
ant, the  court  may  properly  refuse  to  admit  or  hear  any  evidence, 
and  if  no  amendment  be  made,  the  same  may  be  aismissed.* 
The  general  reputation  of  the  plaintiff  must  be  shown,  as  it  is 

an  issue  in  the  case,  and  the  plaintiff  should  be  prepared  to 
both  sustain  and  defend  it,  if  attacked.'  Proof  of  cohabita- 
tion and  reputation  of  the  marriage  of  the  parties  shall  be 
competent  to  prove  marriage,  and  may  be,  in  the  discretion 
of  the  court,  suflBcient  evidence  thereof.*  A  court  cannot  re- 
fuse to  try  a  cause  for  divorce  until  costs  incurred  in  other 
cases  for  divorce  by  the  same  plaintiff  are  paid.*  And  in 
rendering  a  decree  in  favor  of  one  entitled  thereto,  the  court 
eannot  require  a  petitioner  to  pay  the  costs  as  a  oondition 
precedent  to  the  entry  of  the  same.' 

10.  Gode,  sea  6094.  •State  ex  reL  ▼.  Miller,  8  a  C  C 

SO.  Code^  sec  6695.     As  to  evi-  la 

dence,    see   W.    212,  354,  682,   128,  •Stote   v.  Bates,  6  O.  Q  C  18; 

166,  161,  514,  659,  464,  416.  Heffner  v.  ScrantOD,  27  O.  a  579.  The 

>  Harper,  W.  288.  entry  is  frequently  held  by  clerks 

4  O.  Code^  sec  6698;  Lipp"/  1  W.  until  costs  are  paid.    This  they  have 

L.  R  164  no  right  to  do^  but  must  put  the 

•RadcUffv.  Radcliff,  150.C.C.  284. 
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Sec.  523.  Gastody  of  minor  children. —  The  court  may 
make  sach  order  respecting  the  disposition,  care  and  mainte- 
nance of  minor  children  as  may  seem  to  be  just  and  reason- 
able.* The  jurisdiction  over  the  custody  of  minor  children  in 
divorce  proceedings  is  a  continuing  one,  and  an  order  may  be 
changed  or  modified  as  conditions  and  the  best  interests  of 
the  children  may  require.*  So  long  as  a  decree  in  reference 
to  the  custody  of  a  minor  in  divorce  proceedings  remains  in. 
force,  the  same  cannot  be  interfered  with  by  proceedings  in 
habeas  corpus}  A  mother  who  has  been  granted  a  divorce 
and  awarded  the  custody  of  minor  children,  and  who  has  been 
decreed  alimony  which  did  not  include  support  for  the  minor 
children,  may  bring  an  original  action  against  the  father  for 
the  recovery  of  compensation  for  necessaries  furnished  by  her 
to  such  children  in  any  other  court  than  that  in  which  the 
divorce  was  granted.* 

Sec.  524.  Petition  by  divorced  wife  against  father  for 

support  of  child. — 

Plaintiff  says  that  on  or  about  the  day  of ,  18 — ^ 

she  was  married  to  the  defendant;  that  the  issue  of  said 
marriage  was  a  son,  A.  J.  P.,  who  still  lives  and  is  now  of  the 
age  of years;  that  at  the terra  of  the  court  of  com- 
mon pleas  of  the  county  of ,  in  the  state  of  Ohio,  18 — ^ 

such  proceedings  were  had  b^  such  court,  in  a  certain  ac- 
tion for  a  divorce  therein  pending,  in  which  action  said  plaint- 
iff herein  was  plaintiff,  and  the  said  defendant  herein  was 
defendant,  that  in  said  action,  on  account  of  the  misconduct, 
ill-treatment  and  neglect  of  the  said  defendant,  by  the  judg- 
ment of  the  said  court  of  common  pleas  this  plaintiff  was  di- 
vorced from  said  defendant  and  awarded  the  custody,  nurture, 
education  and  care  of  their  said  minor  child,  A.  J.  P.  Plaint- 
iff further  says  that  ever  since  said  decree  of  said  divorce  was 
entered  this  plaintiff  and  said  defendant  have  lived  separate 
and  apart,  and  the  said  A.  J.  P.,  the  minor  son  of  the  said  de- 
fendant, has  been  boarded,  clothed  and  cared  for  by  this 
plaintiff,  and  that  said  boarding,  clothing,  care  and  attention 

entry  on,  whether  costB  are  paid  or  not  be  taken  in  such  an  action,  as  an 

not    Under  this  rule  it  would  seem  order  requiring  the  father  to  pay  a 

that  the  clerk  could  not  refuse  to  file  a  certain  monthly  stipend  is  not  an 

petition  without  a  deposit  order  for  the  payment  of  alimony. 

1 0.  Code,  sec.  6696.  Id. 

2  Hoffman,  16  O.  a  427 ;  Rogers,  *  Hoffman,  16  O.  a  427.    See  oh.  42^ 

81  W.  L.  R  118;  &  a,  51  O.  &  1;  sec.  655. 

Pfau,  8  O.  a  a  87.    An  appeal  can-  <  Pretzinger,  45  O.  a  462. 
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to  furnished  said  son  by  the  plaintiff  herein  were  necessary 
and  appropriate  to  his  comfort  and  condition  in  life,  and  were 

of  the  value  of  not  less  than dollars  per  year.    That  the 

said  defendant  is  possessed  of  the  following  property  [describe 
the  vroperiyV  is  solvent,  and  well  able  to  keep  and  sapport  his 
saia  minor  cnild.  There  is  due  and  owin^  to  plaintiff  from 
the  said  defendant  for  said  boarding,  olothmg  and  care  afore- 
said the  sum  of dollars  upon  an  account,  a  copy  of  which 

is  hereto  attached  and  marked  Exhibit  "  A,"  in  which  said 
sum  plaintiff  asks  judgment  against  the  said  defendant. 

Note.—  From  Pretzinger,  45  O.  &  453. 

Sec.  625.  Allowance  of  alimony  in  divorce  proceedings. — 

If  the  divorce  be  granted  by  reason  of  the  aggression  of  the 
husband,  the  wife  may  be  allowed  such  alimony  out  of  the 
husband's  personal  or  real  estate  as  the  court  deems  reason- 
able. It  may  be  allowed  either  in  real  or  personal  property.' 
Even  where  the  divorce  is  granted  by  reason  of  the  aggres- 
sion of  the  wife,  the  court  may  adjudge  to  her  such  share  of 
the  husband's  real  or  persotial  property  as  it  deems  just  and 
reasonable.*  Alimony  may  be  allowed  against  a  bigamist ;  • 
and  unless  so  stated  in  the  decree,  the  subsequent  marriage  of 
the  woman  does  not  affect  the  allowance,  except  that  it  may 
furnish  a  ground  for  redacing  the  amount  to  a  nominal  sum.^ 
Eeal  estate  may  be  decreed  the  wife  as  alimony,*  and  all  the 
title  which  the  husband  had  therein  will  by  virtue  of  the 
decree  be  vested  in  her.*  The  adequacy  of  alimony  decreed 
cannot  be  collaterally  questioned  by  a  stranger,  as  by  a  per- 
son who  is  seeking  to  recover  for  necessaries  furnished  the 
wife  during  the  pendency  of  the  proceedings.^  Such  subse- 
quent allowance  may  be  made  to  the  wife  as  the  circumstances 
may  seem  to  require.*  Alimony  decreed  to  be  paid  in  in- 
stalments may  be  enforced  by  execution  for  the  instalments 
^or  any  number  of  them  as  they  become  due,'  and  the  payment 
ef  alimony  may  be  enforced  by  imprisonment  where  the  de- 

1 0.  CkKle,  eea  6699.    For  form  of  648;  King,  88  O.  S.  870,  872;  Onley  t. 

petition    asking  alimony,  see  po%i^  Watts,  43  O.  S.  499. 

•ec.  627.  •  BroadweU,  21  O.  S.  667. 

SO.  Code,  ftea  6700;  Wolf,  W.  248.  •Gallagher  v.  Fleurj,  86  O.  a  690. 

<  Vanvaley,  19  O.  a  68a  ^  Hare  v.  Gibson,  82  O.  a  SSL 

4  Lockwood  ▼.  Krum,  84  O.  a  1 ;  *  King,  88  O.  a  870. 

Stillman,  99  Dl  196;  &  C,  9  W.  L.  J.  ^piatt,  9  0.  87. 
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,  fendant  is  able  to  pay  the  same.^    But  not  if  he  is  able  to  pay.^ 

}  Even  where  there  is  no  ground  for  divorce  and  the  court  finds  it 

necessary  to  dismiss  the  petition,  it  may  nevertheless  allow  the 
'  wife  a  reasonable  sum  as  alimony  where  the  parties  are  living 

apart,^  and  she  had  good  cause  to  leave  her  husband,  and  under 
the  statute  may  in  such  case  award  the  custody  of  a  minor  child 
to  one  of  the  parties.*  Alimony  will  be  allowed  where  a  divorce 
is  decreed  for  a  single  act  of  adultery,  where  there  is  hope  for  '' 
reformation,  upon  the  theory  that  it  is  not  wise  'Ho  turn  the 
wife  loose  to  starvation  and  prostitution  ;'*  ^  and  so  where  a  decree 
has  been  made  on  account  of  the  fault  of  the  applicant,  where 
there  is  much  provocation,  and  the  parties  are  two  contentious 
to  live  together,^  or  where  the  decree  is  granted  because  of  the 
willful  absence  of  the  husband,'^  or  where  the  wife  has  been  abused 
and  the  abuse  is  forgiven  but  she  is  afterwards  abandoned.^ 
Alimony  will  be  allowed  a  woman  asking  for  a  divorce  even 
where  it  appears  that  there  has  been  a  decree  of  divorce  granted 
the  husband  in  another  state.^  In  Ohio  she  may  prosecute  a 
suit  for  alimony  though  she  has  been  granted  a  divorce  in 
another  state. ^^  A  husband  may  not  be  entitled  to  a  divorce 
where  he  has  been  guilty  of  adultery,  yet  he  may  not  be  obliged 
to  render  support  to  a  wife  who  has  means  of  her  own.^^ 

Alimony  can  not  be  decreed  in  divorce  proceedings  where  the 
defendant  is  a  non-resident,  and  service  of  process  is  only 
obtained  by  publication.^  This  is  so,  even  if  the  defendant  has 
property  within  the  jurisdiction.^  The  property  can  not  be 
affected  by  any  order  as  to  payment  of  alimony  without  per- 
sonal service  or  appearance. 

1  Kaderabek,  a  0.  C.  C.  419 ;  Hand,       •  Questel,  W.  491. 
25  W.  L.  B.  214;  Stewart,  23  W.  L.  B.       » Cox,  19  0.  S.  502. 
38.  »»  Woods  V.  Waddle,  44  0.  S.  449. 

» Pancost  V.  Pancost,  15  O.  C.  C.       *  ^  Meyer,  2  W.  L.  B.  48. 
246.  12  Maasey  v.  Stimmel,  15  0.  C.  C. 

» Graves,  50  O.  8. 196 ;  29  W.  L.  B.  39 ;  2  Bish.  M.  &  D.,  sec.  9. 
266.  1 »  Bunnell  v.  Bunnell,25  Fed.  214;  . 

*  R.  S.  sec.  3140,  Subd.   1  (Bates),  Johnson  v.  Johnson,  31  Neb.  385; 

contra  Newell  on  Div.,  sec.  979.  Wood  v.  Waddle,  44  0.  S.  449 ;   Dil- 

5  Dailey,  W.  514.  Ion  v.  Starin,  63  N.  W.  12;  Massey 

«  Bascomb,  W.  632.  v.  Stimmell,  5  0.  N.  P.  29. 

»  Amsden,  W.  66. 
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See.  525a.    Ii\]anetion  not  neeessary  to  hold  property. 

— Upon  the  filing  of  a  petition  for  divorce  in  which  alimony  is 
asked,  it  is  considered  not  necessary  to  have  an  injunction 
allowed  preventing  the  disposal  or  incumbrance  of  real  property 
where  the  property  is  described  in  the  petition.  And  where 
third  parties  have  an  interest  therein  and  are  made  parties  they 
are  likewise  charged  with  notice.  The  ordinary  rules  of  lis 
pendens  applies.  There  can  be  no  transfer  or  incumbrances.^  Or 
a  party  owing  the  defendant  money,  if  made  a  party  defendant 
and  served  with  process,  is  bound  to  hold  the  money  to  abide 
the  final  disposition  of  the  case,  without  an  injunction,  the 
money  being  regarded  as  in  the  custody  of  the  law. 

Sec.  526.    Proceedings  for  alimony  alone.~-A  wife  may 

prosecute  a  separate  action  for  alimony,  or  she  may  file  her 
cross-petition  in  suit  for  divorce  commenced  by  her  husband 
with  or  without  a  prayer  for  divorce  when  the  husband 
has  committed  adultery,  or  any  gross  neglect  of  duty,  or  has 
abandoned  her  without  good  cause,  or  where  there  has  been 
a  separation  in  consequence  of  ill  treatment  on  the  part  of  the 
husband,  or  on  account  of  habitual  drunkenness,  or  imprison- 
ment in  a  penitentiary .2  She  may  maintain  this  action  even 
though  she  has  been  granted  an  ex  parte  divorce  in  another 
state ;  ^  and  she  need  not  be  a  resident  of  the  state  for  any 
particular  time  to  enable  her  to  bring  an  action  for  alimony 
only.*  Where  a  wife  obtains  a  divorce  from  her  husband  in 
Ohio,  without  a  decree  for  alimony,  and  the  husband  is  person- 
ally served  with  process,  she  cannot  thereafter  maintain  a  sepa- 
rate action  against  him  for  alimony.^ 

'     ^Tollerton  v.  Williard,  30  0.  S.       »  Woods  v.  Waddle,  44  0.  S.  449. 

;579;  Fletcher  v.  Fletcher,  7  Oh.  *  O.Code,  sec.  5690;  Woods  v.  Wad- 
Dec.  605;  15  0.  C.  C.  271;  Railroad  die,  supra;  Lithowich,  19  Kan. 451. 
CJo.  v.  Brennan,  50  0.  S.  589.  *  Weidman  v.  Weidman,  57  0.  Sw 
*  O.  Code,  sec.  5702.  101. 
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f  See.  527.    Petition  for  the  recoyery  of  alimony  only.-^ 

Plaintiff  says  that  she  has  a  bona  fide  residence  in county ; 

that  she  was  married  to  the  defendant  A.  B.  on  the day  of 

,  18 — ,  at .    The  following  named  dhildren  were  born  as 

1^  the  issue  of  such  marriage :  [Names  and  ages.'] 

Plaintiff  savs  that  she  was  married  to  the  defendant  A.  B* 

on  the day  of ,  18 — ,  at .    The  following  named 

children  were  born  as  the  issue  of  such  marriage:  [Ifamea  and 
ages.] 

Plaintiff  says  that  the  defendant  did  on  the day  of 

,  18 — ,  at in  the  city  of j  county  of j  commit 

adultery  with  one ,  etc.  [or  state  any  gratmdSj  a$  in 

B.  S.,  see.  670£]. 

The  defendant  is  the  owner  in  fee-simple  of  the  following 

described  jj^roperty  situate  in  the  county  of j  Ohio,  to  wit: 

[JDeacripUon^  or  if  personal  property  describe  iL] 

Plaintiff  therefore  asks  for  reasonable  alimony  for  the 
support  of  herself  and  children  and  expenses  during  the  pend- 
ency of  this  action,  and  that  upon  a  final  hearing  of  this 
cause  the  defendant  be  ordered  and  adjudged  to  pay  her  re»* 
sonable  alimony  out  of  his  said  property,  and  for  such  relief 
as  is  proper. 

NOTEL — The  residence  need  not  be  stated.    O.  Code,  sec.  6690l 

Sec.  628.  Allowance  of  temporary  alimony. —  The  court, 
or  a  judge  in  vacation,  may,  on  notice  to  the  opposite  party 
of  the  time  and  place  of  .the  application,  grant  alimony  to  the 
wife  for  her  sustenance  and  expenses  during  suit,  and  may 
also  make  an  allowance  to  her  for  the  support  of  their  minor 
children  during  the  pendency  of  such  proceedings.  It  will  be 
allowed  to  defray  the  expenses  of  the  prosecution  and  main- 
tenance until  the  termination  of  the  suit  upon  affidavit  mak- 
ing a  prima  facie  case.^  Alimony  may  be  allowed  by  the 
circuit  court  during  the  pendency  of  an  appeal,  upon  giving 
notice  to  the  opposite  party  as  in  the  action  in  the  lower 
court.'  The  allowance  of  temporary  alimony  at  chambers  is 
a  final  order  and  may  be  prosecuted  on  error.^  When  it  is 
made  to  appear  to  a  court,  or  a  judge  in  vacation,  that  the 
husband  is  about  to  dispose  of  or  incumber  property  so  as  to 
defeat  his  wife's  right  to  alimony,  the  court  may  grant  an 
injunction  with  or  without  bond/    An  order  for  temporary 

»  0.  Code.  sec.  5701 ;  91  0.  L.  348.         » O.  Code,  sec.  6701. 

•Johnston,  W.    454;    Dorsey    v.      *  King,  38  O.  S.  370. 
Goodenow,  W.  120;  Martin,  W.  104;      »  0.  Code,  sec.  5701 ;   Tolerton  T. 

Wooley,  W.  245 ;    Edwards,  W.  308.  Williard,  30  0.  S.  579. 
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alimony  does  not  create  a  debt  within  the  meaning  of  the  con- 
stitution providing  against  imprisonment  for  debt ;  hence  pay- 
ment may  be  enforcea  by  attachment  and  punishment  inflicted 
as  for  contempt  for  the  willful  refusal  to  comply  with  an  order 
of  the  court.^  But  where  it  is  made  to  appear  that  it  is  not 
within  the  power  of  the  defendant  to  perform  the  order  as  to 
payment  of  alimony  he  can  not  be  punished.* 

8ec.  529.  Petition  by  a  divorced  wife  against  her  divorced 
husband's  widow  and  heirs  to  enforce  payment  of  decree 
for  alimony  against  his  real  estate^  and  note. — 

At  the term,  18 — j  of  this  court,  the  plaintiflf  obtained, 

by  the  judgment  thereof,  a  judgment  and  decree  of  divorce 
from  the  bonds  of  matrimony,  and  for  alimony,  against  A.  M., 
then  her  husband.  By  said  decree  of  alimony  it  was  adjudjrod 
and  ordered  that  the  said  A.  M.  should  pay  to  the  plaintiff^  as 

alimony,  the  sum  of dollars days  after  the  close  of 

said  term,  and  the  sum  of  dollars  annually,  during  her 

natural  life,  on  the of in  each  of  said  ytars,  and  that 

if  such  sum  should  stand  unpaid  in  either  of  said  years  for  the 
period  of  ten  days  after  being  due  and  payable  as  aforesaid, 
execution  should  issue  against  said  A.  M.  to  satisfy  the 
same,  and  that  the  real  estate  of  said  A.  M.,  being  [description 
of  lands]y  shoxxld  be  held  and  charged  with  the  payment  of  the 
ibf  oresaid  several  sums  of  money,  and  that  a  lien  should  be,  and 
was  by  said  decree,  created  to  secure  the  payment  of  the  said 
several  sums  of  money,  on  said  real  estate. 

On  or  about  the day  of ,  18 — ,  the  said  A.  M.  died 

testate,  and  afterwards  the  defendant  M.  C.  M.,  who  is  his 
widow,  was  appointed,  by  the  probate  court  of  this  county, 
administratrix,  with  the  will  annexed,  of  his  estate  —  the  will 
of  said  decedent  having  been  admitted  to  probate  by  said  pro- 
bate court.  She  accepted  the  appointment,  gave  bond  as 
such,  and  entered  upon  and  still  continues  in  discharge  of  said 
trust. 

After  the  rendition  of  said  decree  the  said  A.  M.  made  pav- 
ments  upon  the  annual  sums  specified  therein  during  his  life- 
time, and  after  they  became  due  and  payable. 

But  the  sum  of dollars,  payable  according  to  said  decree 

on  the  of ,  18 — ,  except  the  part  thereof  for  the 

period  up  to,  and  sums  of  the  same  amount,  payable  accord- 
ing to  said  decree,  annually  during  the  life  of  the  plaintiff, 

after  said day  of ,  18 — ,  have  not,  nor  has  either  of 

them,  been  paid,  in  whole  or  in  part,  although  those  payable 

respectively  on  the of ,  18 — ,  and  the of , 

18 — ,  and  the  interest  on  them  respectively,  after  maturity, 
have  each  long  since  been  due. 

The  defendant  M.  0.  M.  became  the  wife  of  said  decedent 
after  the  rendition  of  said  decree,  and  the  defendants  L.  and 

1  Stewart,  23  W.  L.  B.  38 ;  Ex  parte  Perkins,  18  Cal.  60 1  Haines,  35  Mich. 
138;  Musser  v.  Stewart,  21  O.  S.  353.  Proceedings  in  aid  of  execution  is 
held  a  proper  remedy  to  enforce  payment  of  alimony  awarded  in  eroas. 
Hart  V.  Hart,  1  Oh.  Nisi  Pr.  Rep.  56. 

*  Pancost  V.  Pancost,  15  0.  C.  0.  246. 
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R  M.,  Q.  F.,  E.  H.  and  N.  E.  were  given  by  said  will  certain 
pecuniarjr  lefi;aoie8,  and  to  the  other  defendants  said  testator, 
m  said  will,  aevised  all  his  property  of  whatever  kind,  subject 
to  said  pecuniary  legacies.  But  whatever  right  of  dower  or 
other  right  the  aefendant  M.  C.  M.  may  have  in  said  real  es- 
tate, and  whatever  lien,  right,  interest  or  claim  the  other  de- 
fendants, or  either  or  any  of  them,  may  have  in  said  premises, 
any  such  right,  title,  claim  or  interest  was  created  and  ac* 

3uired  subsequent  to  the  rendition  of  said  judgment  and 
ecree  of  the  plaintiff,  and  is  subject  and  inferior  to  said  de- 
cree which  the  plaintiff  is  entitled  to  have  first  paid  and  sat- 
isfied. 
The  plaintiff  further  says  that  as  the  divorced  wife  of  said 

A.  M.,  she,  on  the day  of ,  18 — ^  in  an  action  in  this 

court  in  which  all  the  defendants  were  also  parties,  duly 
served  with  process,  obtained  an  assignment  of  her  dower  in 
said  premises,  which  was  made  by  the  commissioners  appointed 
for  tnat  purpose,  as  of  one-third  of  the  rents  and  profits  of 

said  premises,  which  was  valued  by  them  at  $ per  year, 

which  assignment  and  valuation  the  court  approved,  and  or- 
dered the  same  to  be  paid  to  her  in  two  semi-annual  payments 

of  dollars  each,  on  the  of and of 

of  each  year,  during  plaintiff's  life,  and  that  they  should  be  a 
lien  on  said  premises.  Said  lien  is  also  superior  to  any  title, 
claim  or  lien  of  the  defendants,  or  either  of  them,  on  said 
premises.  The  said  administratrix,  although  requested  by 
plaintiff,  has  refused  to  pay  said  sums,  or  either  of  them,  or 
any  part  thereof. 

The  defendants  A.  L.  and  0.  M.  are  minors  over  the  a^e  of 
fourteen  years,  and  the  defendants  S.  and  0.  M.  are  minors 
under  the  age  of  fourteen  years. 

The  plaintiff  therefore  prays  that  her  said  judgment  and 
decree  against  A.  M.  may  be  revived  against  his  said  adminis- 
tratrix and  widow,  and  the  said  devisees,  under  his  will,  of 
said  real  estate ;  that  the  priority  of  her  said  decree  and  lien 
be  determined,  and  the  amount  due  under  said  decree  ascer- 
tained; and  for  a  judgment  and  order  for  sale  of  said  prem- 
ises to  pay  the  same,  and  for  other  proper  relief. 

NoTB. —  From  Marchand  y.  Marchand,  Supreme  Ck>urt,  unreported,  Na 
184a 

Decree  a  lien  on  real  estate, — A  decree  for  alimony  pajable  in  instalments 
CO  become  a  lien  must  be  so  stated  in  tlie  decree.  Olm  v.  Hangerford,  10 
O.  369.  See  Tolerton  v.  Williard,  80  O.  &  670.  But  a  decree  payable  in  mm 
operates  per  se  as  a  lien  upon  real  estate  of  husband  in  the  county  where 
the  same  is  rendered.  Conrad  v.  Everich,  50  O.  S.  476 ;  a  a,  80  W.  Ia  R 
294 ;  4  O.  C.  a  231.  See  Webster  y.  Dennis,  4  O.  a  a  815.  It  may  be  en- 
forced against  a  third  person  to  whom  the  premises  haye  been  transferred 
subsequent  to  the  rendition  of  the  decree.  Id.  All  sums  ordered  paid  at 
once  become  general  liens  without  being  so  expressed.  Kurts  y.  EurtB»  88 
Ark.  119.   See  R  a,  sees.  6810,  5375, 5697, 570a    The  chiim  for  alimony  rests 
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See.  529a.  Power  of  eonrt  to  afterwards  ehangre 
amonnt  of  alimony  deereed.— The  jurisdiction  of  the  court 

over  alimony  is  of  a  continuous  nature  when  a  decree  has  been 
entered,  at  least  where  the  amount  is  payable  in  installments. 
The  court  may  review,  modify  or  vacate  a  former  decree  grant- 
ing alimony  payable  in  installments  at  the  term  when  rendered 
or  at  a  subsequent  term.  The  court,  however,  can  not  be  called 
upon  to  retry  matters  which  were  once  adjudged,  but  there  must 
be  new  circumstances  or  changed  conditions  furnishing  some 
reason  why  the  decree  should  be  modified.^  The  writer  would* 
not  undertake  to  say  that  this  would  be  done  in  cases  other  than 
where  the  alimony  is  to  be  paid  in  installments,  that  is,  in  a 
gross  sum.  A  decree  in  gross  becomes  a  lien  upon  property  and 
must  be  paid,  and  is  not  continuing  like  one  payable  in  install- 
ments.   This  will  all  depend  upon  the  form  of  the  decree. 

The  procedure  for  obtaining  a  review  or  modification  of  such 
a  decree  should  be  by  an  original  petition  and  suit,  setting  forth 
the  changed  conditions.     This  may  be  tested  by  a  demurrer.^ 

on  the  common-law  liability  of  husband  to  support  the  wife.  Lockwood  ▼. 
Krum,  84  O.  S.  1.  A  judgment  for  alimony  creates  a  debt  of  record.  Qiaoe 
V.  Chase,  105  Mrs&  885.  Judgments  for  alimony  stand  on  same  footing  as 
other  judgments  for  money.  Frakee  v.  Brown,  2  Blackf.  296 ;  Keyea  t. 
Scanlan,  63  Wis.  846.  A  lien  cannot  be  declared  on  real  estate  situate  in  a 
•county  other  than  where  the  decree  is  rendered.  Wilmot  v.  Cole,  28  W.  Lb 
B.  889.  A  decree  for  alimony  like  an  ordinary  judgment  will  become  dor- 
mant unless  kept  alive  by  executions.  MuUane  v.  Folger,  21  W.  Ia  R  277. 
On  decreeing  a  wife  a  separate  maintenance,  the  court  may  make  its  decree 
a  lien  on  the  husband's  realty  and  award  execution  for  the  coUectioa  of  the 
instalments  as  they  become  dua    Johnson  ▼.  Johnson,  125  UL  61Ql 

>  Olney  v.  Watts,  43  0.  S.  499 ;  Law  v.  Law,  15  0.  C.  C.  409 ;  2  Bishop's 
M.  &  D.,  sec.  429. 
*  Olney  t.  Watto,  43  O.  S.  499. 


OHAPTER  8& 


DOWER 


Sea  680L  Action  for  dower. 
08L  Petition  by  widow. 
583.  Incambrances  may  be  pre- 
sented by  croes-petition. 
5881  Proceedings  generally. 
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and  proceedings  ther^ 
under. 
68&  Petition  by  widow  for  the 
enforcement  of  judgment 
for  dower. 


Sec.  630.  Action  for  dower.—  A  widow  or  widower  may 
file  a  petition  for  dower  in  the  court  of  common  pleas  against 
the  heir  or  other  person  having  the  next  immediate  estate  of 
inheritance,  or  any  other  estate  or  interest  therein,  which 
petition  should  set  forth  the  right  thereto  and  describe  the 
tracts  of  land  in  which  dower  is  claimed;  such  judgment 
should  be  made  as  appears  just  and  consistent  with  the  rights 
of  all  the  parties  interested  therein.^  A  proceeding  to  assign 
dower  is  regarded  as  a  civil  action.' 

Sec.  681.  Petition  by  widow.— 

Plaintiff  says  that  on  the day  of ,  18 — y  she  was 

married  to  J.  A.  0.,  who  died  on  the day  of ^  18 — . 

The  said  J.  A.  0.,  her  late  husband,  during  her  coverture 
with  him,  was  the  owner  of  and  seized  of  an  estate  of  inherit- 
ance in  the  following  real  estate,  situate  in  the  county  of 

state  of  Ohio,  to  wit:  [Describe j>r()pertyJ] 

The  defendant  A.  B.  now  claims  to  hold  the  estate  of  the 
said  J.  A.  C,  deceased,  in  said  premises. 

The  plaintiff  says  that  she  is  entitled  to  dower  in  said 
premises  as  the  widow  of  the  said  J.  A.  0.,  deceased. 

The  plaintiff  prays  that  her  reasonable  dower  in  said  prem- 
ises may  be  decreed  her,  and  that  an  assignment  thereof  be 
made,  and  for  such  further  relief  as  equity  requires. 

Note.—  From  Corry  v.  Lamb,  48  O.  &  800 ;  O.  Code,  aea  6707.  Dower  is 
allowed  only  to  widow  or  widower  who  is  the  wife  or  husband  at  the 
time  of  the  death.  Rice  v.  Lumley,  10  O.  S.  606.  A  wife  divorced  for  the 
aggression  of  the  husband,  even  though  remarried,  is  entitled  to  dower. 
Lampkin  v.  Knapp,  20  O.  S.  464;  O.  Ck>da  sea  6600;  Arnold  v.  Donaldson, 
46  O.  &  7a  She  is  entitled  to  dower  in  what  16  O.  &  108 ;  28  O.  a  608 ;  40 
O.  a  801;  80.  a  824;  1  Disa  121;  21  O.  a  600;  27  0.  a  464;  30  O.  a  172; 
12  W.  K  R  00;  2  W.  Lb  B.  02;  2  O.  a  0.  186.  Dower  is  barred  by  adultery 
and  divorce  by  wife's  aggression.    R  a,  sec.  4102. 


1  a  Code,  sec.  570a 
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Sec.  633.  Incambraiicas  may  be  presented  by  cross-peti- 
tion.—  Any  person  who  has  any  claim  as  a  lien-holder  or  other- 
wise npon  the  premises  in  which  dower  is  sought  to  be  estab- 
lished may  set  forth  the  same  in  an  answer  and  cross-petition, 
and  such  rights  and  lien  shall  be  regarded  by  the  court.^ 

Sec.  633.  Proceedings  generally. —  If  the  land  in  which 
dower  is  soaght  lie  in  several  counties,  the  petition  may  be 
''  filed  in  any  county  wherein  a  part  of  the  same  is  situate,  and 

^  the  court  of  common  pleas  of  such  county  shall  have  complete 

jurisdiction  and  may  order  the  whole  of  such  dower  to  be  as- 
"  signed  in  any  one  or  more  of  such  counties  and  out  of  any 

^  one  or  more  of  such  tracts,  if  the  same  can  be  done  without 

prejudice  to  the  rights  of  any  person  who  may  have  a  lien 
;  thereon.'    If  the  plaintiff  die  before  the  assignment  has  been 

;  made  or  before  final  judgment,  the  action  may,  under  the 

statute,  be  revived  in  the  name  of  the  personal  representative.' 
A  decree  may  be  rendered  for  a  sum  equal  to  one-third  of  the 
rental  value  of  the  real  estate  of  which  she  would  have  been 
•dowable  bad  she  lived,  from  the  time  of  filing  the  petition 
until  her  death,  after  deducting  one-third  of  the  expenses.^ 
Three  disinterested  men  of  the  county  in  which  the  action  is 
brought  shall  be  appointed  commissioners  to  set  off  and  as- 
sign the  dower  in  the  manner  set  forth  in  the  judgment.*  If 
the  court  approve  the  assignment  made  by  the  commissioners, 
the  same  shall  be  entered  upon  the  records  and  execution 
shall  issue  to  put  the  widow  or  widower  in  full  possession.* 
If  a  division  cannot  be  made  by  metes  and  bounds,  dower 
shall  be  assigned  as  of  a  third  part  of  the  rents  and  profits.'' 
In  partition  proceedings,  or  in  any  action  or  proceeding 
wherein  the  court  may  order  the  sale  of  real  estate  to  satisfy 
any  judgment  or  decree,  a  widow  or  widower  having  a  dower 
interest  therein,  being  a  party,  may  file  an  answer  and  waive 
the  assignment  of  dower  by  metes  and  bounds  and  have 
the  same  sold  free  of  such  dower,  and  have  allowed  in  lieu 

1 0.  Code,  sea  6709.  Beam,  10  0. 49S ;  Dunseth  v.  Bank,  6 

>  B.  &,  sec.  5710.  O.  77 ;  AUen  v.  McCoy,  8  O.  417. 

'  O.  Code,  sec  571 1.  <  O.  Code,  sec.  5718. 

«McGiU  V.  DemiDg,  44  0.  &  645-  fQ.  Code,  sea  6714.    As  to  the  as- 

661 ;  O.  Code,  sec.  5711.  sigDtnent  of  dower  during  pendency 

>0.  Code,  sea  5712.    See    as    to  of  action,  see  sec.  6716.    Improve- 

what  shall  be  taken  into  considera-  ments  must  be  included  in  estimating 

tion  by  commissioners,  Larrowe  v.  yearly  value  (R.  S.,  sec.  6716). 
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thereof  such  sum  of  money  oat  of  the  proceeds  of  the  sale  bb 
to  the  court  may  seem  the  just  and  reasonable  value  of  sach 
dower.*  And  even  though  a  widow  has  not  filed  an  answer 
in  the  action,  her  interest,  if  manifest,  will  be  protected  by 
the  court.'  If  dower  has  been  allowed  out  of  the  proceeds  of 
a  sale,  the  widow  is  thereby  estopped  from  claiming  dower  in 
the  land  sold.'  An  answer  of  a  widow  or  widower  shall  have 
the  same  effect  as  a  deed  of  release  of  dower  to  the  purchaser.^ 
A  guardian  of  an  insane  widow  or  widower  may  make  an 
election.* 

Sec.  634.  Petition  to  discharge  land  of  dower  of  insane 
person  and  proceedings  thereunder. — Any  person  who  owns 
real  estate  which  is  incumbered  by  a  contingent  or  vested 
right  of  dower  of  an  insane  person  may  file  a  petition  in  the 
court  of  common  pleas  of  the  county  in  which  such  real  estate  is 
situate,  making  such  insane  widow,  husband,  wife,  or  guardian 
defendant  thereto,  asking  to  have  the  property  sold  and  dis- 
charged and  unincumbered  of  such  dower.  The  petition 
should  set  forth  the  insanity  of  the  person,  together  with  a 
description  of  the  land  proposed  to  be  sold.  A  committee  of 
six  men  should  thereupon  be  appointed,  of  whom  at  least  three 
are  physicians,  whose  duty  it  shall  be  to  inquire  into  the  fact 
of  such  insanity ;  and  if  such  committee  reports  that  such  per- 
son is  permanently  insane,  the  court  shall  appoint  three  judi- 
cious freeholders  to  appraise  the  real  estate.*  The  court  may, 
upon  the  filing  of  the  report  of  such  committee,  order  the 
petitioner  to  convey  to  the  insane  person,  to  be  held  by  her 
in  fee,  such  portion  of  the  real  estate  as  shall  seem  to  the  court 
just  and  proper,  or  the  court  may  decree  to  such  insane  per- 
son, to  be  held  during  life,  after  the  death  of  the  husband  or 
wife  of  such  insane  person,  such  portion  of  the  real  estate  de- 
scribed in  the  petition  as  shall  seem  necessary  for  the  support 
of  such  insane  person.  Or  the  court  may  order  the  petitioner 
to  invest  a  fixed  amount  in  stocks,  the  profits  and  dividends 
arising  therefrom  to  be  applied  to  the  support  and  mainte- 
nance of  such  insane  person  after  the  death  of  the  husband  or 
wife  of  such  insane  person.    Upon  compliance  with  the  order 

i  O.  Code,  sea  6719.  «  O.  CJodo,  sec  57aa 

*  McDonald  y.  Aten,  1  O.  a  29&  •  O.  Ck>de^  sea  678t 

<  Sweesey  y.  Shady,  !^  O.  S.  SSa  «0.  Code^  aeo.  5798L 
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of  the  coart  the  petitioner  may  sell  all  of  the  real  estate  free 
and  anincaini)ered  of  the  dower  of  sach  insane  person.^ 

See.  635.  Petition  by  widow  for  the  enforcement  of  Judg- 
ment for  dower. — 

Plaintiff  says  that  she  is  the  widow  of  J.  S.,  who  died  at 

D.  in  the  county  of ,  Ohio,  on  the day  of ,  18 — . 

That  her  said  deceased  husband,  J.  S.,  and  the  said  M.  8.  were 
the  owners  in  common  of  the  following  described  real  estate 
situate  in  the  city  of  D.,  Ohio,  to  wit;  [Describe property.'] 

That  at  the  time  of  the  death  of  her  said  husband,  J.  S.,  he 
was  the  owner  and  seized  in  fee-simple  of  the  undivided  half 
of  said  premises,  and  left  the  defendant  A.  8.  as  his  sole  heir 

And  the  plaintiff  as  his  widow.    On  the day  of , 

£8 — ,  the  said  M.  8.  filed  his  petition  in  the  court  of  common 

pleas  of county,  Ohio,  against  the  said  A.  8.  and  this 

plaintiff  for  a  partition  of  the  said  premises,  and  for  the  assign- 
ment of  dower  to  this  plaintiff  as  the  widow  of  said  J.  8.,  de- 
ceased ;  and  that  such  proceedings  were  had  that  on  the 

day  of ,  18 — ,  the  said  court  found  that  the  said  M.  8.  and 

J.  8.  were  respectively  seized  of  an  undivided  half  of  said 
premises,  and  that  this  plaintiff  was  entitled  to  dower  in  the 
share  of  said  J.  8.,  and  thereupon  ordered  partition  of  prem- 
ises to  be  made,  and  that  the  dower  of  the  said  plaintiff  be 
assigned  by  metes  and  bounds,  if  practicable,  otherwise  as  of 
the  rents  and  profits;  that  such  proceedings  were  had  that  the 

dower  interest  of  this  plaintiff  was  estimated  at dollars 

per  year  during  her  natural  life,  and  said  amount  was  duly 
assigned  in  said  proceedings  to  this  plaintiff,  which  said  assign- 
ment was  approved  and  confirmed  by  the  court;  That  in 
pursuance  of  an  order  made  by  said  court  in  said  proceedino^s, 
the  said  premises  were  sold  to  the  said  M.  8.  subject  to  the 

dower  interest  of  this  plaintiff  in  the  sum  of dollars  per 

year,  and  ihat  the  said  M.  8.  thereupon  entered  into  the  pos- 
session of  ana  has  owned  the  said  premises  since  that  date, 
and  plaintiff   says  that  the  following  instalments  of  said 

dower  have  not;*^  been  paid,  amounting  to  the  sum  of 

dollars :  [Here  give  the  instalments.'] 

That  said  dower  interest  is  a  lien  upon  the  said  premises, 
and  the  said  Af .  8.  as  the  owner  thereof  is  a  trustee  for  the 
payment  thereof. 

Wherefore  plaintiff  prays  that  the  said  M.  S.  may  be  ad- 
judged and  decreed  to  pay  the  sum  of dollars,  being  the 

aggregate  of  said  annual "^  instalments,  with  interest  from  the 
dates  when  the  same  respectively  became  due,  and  that  in  de- 
fault of  such  payment  the  said  real  estate  be  sold  as  upon 
execution,  and  that  the  plaintiff  be  paid  the  amount  so  to  be 
adjudged  to  her  with  interest,  and  for  such  other  relief  as 
may  seem  proper. 

>  O.  Code,  sea  57d4 
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See.  536.  Contest  for  connty  offices.— The  method  of  con- 
testing the  election  of  connty  officials  is  pointed  out  by  statute 
in  Ohio,  The  right  is  given  to  any  elector  of  a  county  by  an 
appeal  to  the  court  of  common  pleas  of  the  county  from  the 
decision  of  a  board  of  deputy  supervisors  of  election.  The 
contestor  must  file  a  notice  of  such  appeal  with  the  clerk  of 
court,  and  must  himself  give  notice  to  the  contestee  on  or 
before  the  thirtieth  day  after  the  day  of  election.*  The  ap- 
peal must  be  properly  perfected  within  the  prescribed  time 
to  give  the  court  jurisdiction,*  which  dates  from  the  declara- 
tion of  the  election  by  the  proper  officials.'  It  is  not  essential 
that  the  notice  contain  facts  sufficient  to  constitute  a  good 
case  for  the  contestor,*  but  only  the  grounds,  or,  as  interpreted 
by  the  court,  the  '^  points  "  accurately  stated,  so  as  to  apprise 
the  contestee  of  the  nature  of  his  objections.^  It  must  show 
that  the  contestor  was  either  a  candidate  or  an  elector.*  The 
manner  of  contesting  elections  is  purely  statutory,  and  the 
mode  there  prescribed  is  exclusive ;  manda/nius  will  not  lie  to 
compel  a  recanvass  of  the  vote.''  It  is  a  statutory  proceeding, 
no  right  to  the  prosecution  of  which  was  known  to  the  com- 

1 R  a,  sea  2997.  *  Edwards  v.  Knight^  8  0. 875.   See 

s  Ingerson  v.  Marlow,  14  O.  S.  56a  Kiehborth  y.   Bernard,  2  W.  L.  R 

»  Taylor  v.  Wallace,  81  O.  S.  151.  171 ;  Straub  v.  Wilson,  2  W.  L.  R  158. 

*  Howard  v.  Shields,  16  O.  a  184.  ?  State  v.  Marlow,   15  O.  R  672 : 

« R  a,  sec.  2997 ;  Howard  V.  Shields,  Slate  v.  Simpson,  6  W.  L^  R  422: 

4Uipr€U  Ingereon  v.  Berry,  U  O.  R  816. 
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mon  law.  All  agree  that  the  questions  are  pablic  or  politicalt 
in  which  the  people  are  the  real  parties  in  interest.^  Bat  it  is 
said  that  the  remedy  by  contest  is  one  belonging  to  the  indi- 
vidual, and  that  it  does  not  oust  the  jurisdiction  of  the  proper 
eourt  to  inquire  into  the  authority  of  any  person  assuming  the 
functions  of  a  public  office  by  proceedings  in  quo  wa/rrcmto} 
In  the  trial  of  contested  election  cases  for  county  officials  the 
general  rules  of  evidence  are  applicable.'  The  whole  subject- 
matter  is  transferred  to  the  court,  whose  duty  it  is  to  correct 
all  errors,  frauds  and  mistakes.^ 
Sec.  637.  Notice  of  appeal  in  contest  for  county  office. — 

This  day  comes  A.  B.,  who  was  a  candidate  for  office  of 

sheriff  of county,  Ohio,  at  the  election  held  in  said  county 

on  the day  of ,  18 —  [ar^  an  elector  of  the  county  of 

,  eto.\  and  files  this  iiis  written  notice  that  he  has  appealed 

to  the  court  of  common  pleas  from  the  finding  and  aecision 

of  the  board  of  deputy  supervisors  of  election  of county, 

Ohio,  of  the  result  of  the  election  of  a  sheriff  in  said  

county,  Ohio,  held  on  said day  of ,  18 — , 

NOTB. —  R  8.,  sec.  2997.  A  complete  copy  of  the  notice  to  be  served  on 
the  contestee  may  be  found  in  Howard  ▼.  Shields,  16  O.  S.  1861 

Sec.  538.  Hearing  of  contest. —  The  parties  may  file  a 
motion  to  have  the  case  taken  up  and  have  any  matter  relating 
to  the  contest  determined;  otherwise  it  will  be  heard  in  the 
regular  order  on  the  docket.* 

Sec.  639.  Contests  of  elections  of  state  and  Judicial  offi- 
cers.—  The  legislature  of  Ohio  has  very  wisely  removed  con- 
tests of  election  of  state  and  judicial  officers  from  the  higher 
branch  of  that  body  and  transferred  it  to  the  judiciary.  It 
is  provided  that  contests  of  election  of  common  pleas  and 
superior  court  judges  shall  be  had  by  an  appeal  from  the 
finding  and  decision  of  the  canvassing  board  declaring  the  re- 
sult of  such  election  to  the  circuit  court  of  the  county  in  which 
the  contestee  resides.*  The  supreme  court  is  given  exclusive 
jurisdiction  over  the  contest  of  elections  of  all  circuit  court 
judges,  supreme  court  judges,  and  of  all  state  officers.^    The 

estate  y.  Harmon,  81  a  a  250;  > K.  &,  sec.  8003.     As  to  method  ol 

State  ez  reL  v.  Stewart,  26  O.  8.  216;  procedure,  consult  seca  2908  et  86%. 

Paioe  on  Elec.,  sea  420.  of  statutes. 

sPaine  on  Elea,  sec.  800.  « 89  O.  I*  868,  sea  t 

•Sinks  Y.  Reese,  19  O.  a  806.  789  O.  K  864,  sea  4 

4  Ingerson  ▼.  Berry,  14  O.  a  81S. 
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law  coDferring  this  power  was  attacked  in  the  supreme  court, 
in  the  only  case  brought  under  it  so  far  — ^William  T.  Wear 
against  Charles  0.  Shearer,  a  contest  of  the  election  of  circuit 
judge,  upon  a  motion  to  dismiss  the  proceeding  upon  the 
ground  that  the  supreme  court  had  no  jurisdiction  of  the  sub- 
ject-matter for  the  reason  that  the  law  conferring  the  same 
was  unconstitutional,  as  granting  original  jurisdiction  upon 
that  court  not  permitted  by  the  constitution.  The  constitu- 
tion provides  that  the  supreme  court  ^^  shall  have  original  ju- 
risdiction in  qtu)  warranto^  mandamuSy  habeas  corpus  and^ro- 
cedendoj  and  such  appellate  jurisdiction  as  may  be  provided  by 
law."  ^  The  law  in  question  requires  the  court  to  hear  the  case 
upon  depositions,  and  to  determine  the  contest  in  a  summary 
manner.'  It  may  be  true  that  it  requires  the  court  to  act  in 
reference  to  matters  which  partake  of  the  nature  of  original 
jurisdiction,  as  it  must  hear  evidence  and  render  judgment. 
But  there  is  another  provision  of  the  constitution  which  per- 
mits the  general  assembly  to  determine  by  law  before  what 
authority  and  in  what  manner  the  trial  of  contested  elections 
ihall  be  conducted.'  It  was  also  urged  in  support  of  the  mo- 
tion to  dismiss  in  this  case  that  there  can  be  no  appeal  to  the 
supreme  court  except  from  the  finding  and  judgment  of  a 
judicial  tribunal;  and  yet  the  provision  of  the  constitution 
already  quoted:  ''and  such  appellate  jurisdiction  as  may  be 
provided  by  law,"  is  very  significant.  Sufiice  it  to  say  that 
the  motion  to  dismiss  for  want  of  jurisdiction  was  overruled, 
thus  giving  evidence  that  the  supreme  court  was  sufficiently 
satisfied  of  the  constitutionality  of  the  law  to  entertain  the 
contest.  The  case,  however,  was  never  heard  upon  its  merits.* 
The  mode  of  procedure  under  this  law  is  sufficiently  outlined 
in  the  forms  following,  which  may  be  modified  to  meet  the 
requirements  of  a  case  where  the  contest  is  brought  in  the 
circuit  court. 

1  Art  4,  sec.  2,  Const  21,  of  tbe  constitution,  the  legislature 

'80  O.  L.  864.  had  power  to  confer  the  hearing  of 

*  Art  2,  sea  21,  Consc  contests  of  election  on  the  supreme 

<  The  motion  was  in  fact  overruled  court  and  expected  to  report  the  case 

upon  the  ground  that  the  court  con-  when  heard  upon  its  merits^  but  it 

•idered  that  under  article  %  section  was  settled. 
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See.  540.  Petition  on  appeal  to  the  supreme  court  from 
the  finding  and  decision  of  canrassing  board  as  to  result  of 
election. — 

In  the  Supreme  Court  of  the  State  of  Ohio. 

The  State  of  Ohio  ex  rel.  Will-  1 
iam  T.  Wear,  Plaintiff, 
vs. 
Charles  C.  Shearer,  Defendant. 

To  the  Honorable  the  Supreme  Court  of  the  State  of  Ohio: 

And  now  comes  W.  T.  W.,  the  relator  herein,  and  shows  to 
the  court  that  he  is  an  elector  of  the  county  of  Champaign, 
state  of  Ohio,  which  county  is  in  the  second  judicial  circuit  of 

said  state,  and  that  he  was  such  elector  on  the day  of  No- 

vember,  18 — j  and  as  such  had  a  right  to  vote  at  the  election 
held  on  said  day  for  anv  candidate  for  judge  of  the  circuit 
court  of  the  said  second!  judicial  circuit;  he  lurther  says  that 
he  files  this  relation  and  brings  this  proceeding  by  way  of  ap* 
peal  from  the  finding  and  decision  of  the  board  of  deputy 
supervisors  of  election  of  Franklin  county,  Ohio,  which  county 
is  the  county  in  said  judicial  circuit  having  the  greatest  popu- 
lation, and  which  board  of  deputy  supervisors  is  the  canvass- 
ing board  which  finds  and  declares  the  result  of  the  election 
of  circuit  judges  of  the  said  judicial  circuit;  and  your  relator 
further  states  that  at  such  election  there  was  one  circuit  judge 
to  be  elected  for  said  judicial  circuit,  and  there  were  two  can- 
didates for  said  oflice,  viz. :  Charles  C.  Shearer,  who  was  the 
republican  candidate,  and  Frank  Chance,  who  was  the  demo- 
cratic candidate,  and  who  was  also  the  candidate  of  the  peo- 
ple's party,  and  on  the day  of ,  18 — ,6aid  canvassing 

Doard  found  and  declared  that  the  contestee  herein,  Charles 
C.  Shearer,  had  received  at  such  election  for  said  oflBce  twenty- 
five  votes  more  than  the  said  Frank  Chance,  a  copy  of  which 
finding  and  declaration  is  hereto  attached,  marked  ''Ex- 
hibit A,"  and  your  relator  hereby  and  herein  appeals  from 
such  finding  and  declaration  for  the  reasons  following,  viz. : 
In  the  county  of  Fayette,  in  said  circuit,  twenty-one  (21) 
votes  were  cast  for  F.  C.  for  the  said  office  by  electors  voting 
the  people^s  party  ticket,  none  of  which  were  counted  for 
him,  to  wit:  Eleven  (11)  votes  in  western  precinct,  Union 
township,  etc. 

And  in  the  county  of  Darke,  in  said  judicial  circuit,  fifteen 
(15)  votes  were  legally  cast  for  the  said  F.  C.  for  the  said 

office  in precinct,  and  other  voting  precincts  of  said 

county,  that  were  not  counted  for  him,  but  all  of  which  ballots 
were  sealed  and  sent  up  to  the  board  of  deputy  supervisors  of 
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elections  of  said  county  and  who  now  have  the  same  in  their 
possession. 

And  your  relator  further  states  that  in  their  finding  of  the 
aggregate  vote  cast  for  the  said  S.  and  0.  respectively  at  said 
election,  the  said  board  of  deputy  supervisors  of  elections  of 
Franklin  county  included  and  counted  in  the  vote  for  the  said 
C.  C.  S.  the  thirty-five  (35)  illegal  votes  so  cast  for  him  as 
aforesaid  in  Greene  and  Champaign  counties,  and  did  not  in- 
clude or  count  in  the  vote  for  said  F.  C.  the  lawful  votes  so 
as  aforesaid  cast  for  him  in  Fayette,  Clark,  Greene  and  Darke 
counties;  and  your  relator  states  that  the  said  F.  C.  received 
at  said  election  a  majority  of  all  the  lawful  votes  cast  for  the 
said  office  of  circuit  judge  for  the  second  judicial  circuit  and 
was  duly  elected  to  said  office. 

Wherefore  your  relator  prays  that  the  finding  and  declara- 
tion of  the  board  of  deputy  supervisors  of  elections  of  Frank- 
lin county  may  be  reviewed  and  inquired  into  and  set  aside 
and  held  for  naught,  and  the  said  F.  C.  held  and  declared  to 
be  duly  elected  to  said  office,  and  that  the  court  make  such 
order  or  decree  and  award  such  process  as  may  be  proper  and 
necessary  in  the  premises.  D.  C.  J., 

Attorney  for  Belator. 

The  State  of  Ohio,  ) 
County.       f     • 

W.  T.  W.,  the  plaintiflf,  being  duly  sworn,  says  that  the 
statements  in  the  foregoing  pleading  are  true  as  he  verily  be- 
lieves. W.  T.  W. 

{Jurat.] 

Note.—  From  Wear  v.  Shearer,  filed  in  supreme  court 

See.  641.  Answer  of  contestee. — 

[Captio7i.'] 

Kow  comes  the  respondent,  C.  C.  S.,  and  for  his  answer 
herein  denies  that  at  the  election  for  circuit  judge  in  the  sec- 
ond judicial  circuit  of  the  state  of  Ohio,  held  on  the day 

of ,  18 — ,  said  F.  C,  the  relator  herein,  was  the  candi- 
date of  the  people's  party  for  circuit  judge  for  said  judicial 
circuit. 

The  respondent  further  denies  that  in  said  county  of 

any  votes  were  cast  for  said  F.  C.  for  circuit  judge  for  said 
circuit  by  electors  voting  the  people's  party  ticket  which  were 
not  counted  for  him ;  he  denies  that  in  said  county  of  Clarke 
any  votes  were  lawfully  cast  for  said  Chance  for  said  ofiBce 
which  were  not  counted  for  him ;  he  denies  that  in  said  county 
of  Champaign  there  were  counted  for  said  C.  C.  S.  any  votes 
that  were  not  cast  for  him ;  he  denies  that  in  said  county  of 
Greene  any  votes  were  lawfully  cast  for  the  said  F.  0.  for  tlio 
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said  office  by  electors  voting  the  people's  party  ticket  which 
were  not  counted  for  him. 

[Such  defenses  as  the  oantestee  may  have^  may  he  stated  in  addi" 
lion  to  formal  denials  as  aboveJ] 

Wherefore  this  defendant  prays  that  this  proceeding  may 
be  dismissed,  and  that  he  recover  bis  costs  herein  expended* 

M.  J.  B«, 
G.  K.  K, 
F.  A.  D., 
Attorneys  for  Bespondent^ 

Note.— From  Wear  v.  Shearer,  Supreme  Court 

Sec.  542.  Reply  of  relator,— 

And  now  comes  the  relator,  and  for  reply  to  the  first  de^ 
fense  in  the  answer  of  the  defendant,  0.  O.  S.,  set  out,  averse 
that  in  fact  and  in  law  said  defense  is  but  a  general  denial  of 
the  statements  of  the  relator's  petition,  but  the  relator  denies- 
each  and  every  statement  contained  in  and  set  out  in  said  de- 
fense contradictory  to  and  inconsistent  with  the  statements 
of  the  relator's  petition. 

And  for  reply  to  the  second  defense  in  the  respondent's  an- 
swer set  out,  the  relator  denies  each  and  every  statement 
therein  contained,  except  the  statement  that  the  boards  of 
deputy  state  supervisors  in  said  several  counties  composing 
the  second  judicial  circuit,  returned  to  the  deputy  state  super- 
visors of  elections  of  Franklin  county  one  thousand  six  hun- 
dred and  forty-five  votes  cast  for  F.  0.  for  judge  of  the  cir- 
cuit court  for  said  circuit,  and  which  were  cast  for  him  by 
electors  voting  the  people's  party  ticket.  And  the  relator, 
for  further  reply  to  tne  second  defuse,  etc.  [make  specific  de- 
mands or  set  out  defenses']. 

And  b}^  way  of  reply  to  the  tenth  defense  in  the  answer  of 
the  respondent  contained  and  set  out,  the  relator  says  that  he 
denies  each  and  every  allegation  thereof. 

Wherefore  he  prays  as  in  his  petition  herein  he  has  prayed. 

D.  0.  J., 

L.  D.  J., 

Attorneys  for  Relator. 

NoT& —  From  Wear  v.  Shearer,  Supreme  Court 

Sec.  543.  Precipe  for  notice  of  appeal.^ 

[Caption.'] 
To  Clerk  of  Supreme  Court: 

Please  issue  notice  of  appeal  in  the  above-entitled  case,  to- 
gether with  a  copy  of  the  relation,  directed  to  the  sheriff  of 

county,  Ohio,  and  serve  the  two  copies  on  the  contestee, 

0.  C.  S.y  in  the  same  manner  as  a  summons,  but  to  be  served > 

within  five  days  from ^  18 — .  D.  0.  J., 

Attorney  for  Relator. 

NOTB.— 80  O.  L.  864,  aea  a 
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Sec.  644.  Notice  of  appeal  to  be  Issiied  by  clerk«-^ 

SUPBEME    COUST  OF   ObIO, 

The  State  of  Ohio,         )  ^^ 
City  of  Columbus.  J  ^ 

To  the  Sheriflf  of County,  Greeting: 

You  are  commanded  to  notify  C.  C.  S.  that  W.  T.  W.,  an 
elector  having  a  right  to  vote  for  any  candidate  for  judge  of 

the court,  etc.,^  has  filed  a  petition  in  appeal  from  the 

finding  and  decision  of  the  canvassing  board  upon  the  result 

of  the  election  of  circuit  judge  in  the judicial  circuit  of 

Ohio,  in  the  nature  of  a  relation  against  him  in  the  supreme 
court  of  the  state  of  Ohio ;  and  that  he  is  required  to  answer 
to  said  relation  within  fourteen  days  from  the  day  of  service 
of  this  notice  upon  him.  A  cop^  of  said  relation  and  the  ex- 
hibit therein  referred  to  is  furnished  herewith  to  be  served 
upon  him. 

You  will  make  due  service  and  return  this  writ  within  five 
days  from  the  date  hereof. 

Witness  my  name  and  the  seal  of  said  supreme  court,  eta 

l^OTK.  —  89  a  Lb  8H  865»  sea  a 

189  0.  L  864 
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Sec.  646.  Pleading  representatiye  capacity. —  It  is  a  rale 
too  well  settled  to  warrant  the  citation  of  authority  that  rep- 
resentative capacity  is  a  traversable  fact.  Yet  it  is  surprising, 
upon  an  examination  of  pleadings  contained  in  cases  which 
have  reached  the  court  of  last  resort,  at  the  lack  of  uniformity 
in  practice.  In  the  more  populous  places,  where  every  inch  of 
ground  is  fought,  the  rule  is  uniformly  observed.  In  other 
places  no  objections  are  made,  and  hence  there  are  frequent 
violations  of  the  rule.  Every  fact  necessary  to  show  that  the 
appointment  has  been  duly  made  should  be  set  forth,  and  it 
should  be  shown  with  reasonable  certainty  that  the  remedy  is 
sought  in  a  representative  capacity.^  In  alleging  representa- 
tive capacity  of  an  executor,  the  fact  and  date  of  the  death  of 


i  NeU  ▼.  Cheney,  1  W.  L.  M.  155 
Sheldon  ▼.  Hoy,  11  How.  Pr.  11 
Forrest  t.  Mayor,  18  Abb.  Pr.  850 
Kingsland  v.  Stokes,  58  How.  Pr.  1. 


See  Stilwell  ▼.  Carpenter,  63  N.  Y« 
689 ;  Dayton  v.  Connab,  18  How.  Pr. 
826. 
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the  testator  shoald  be  stated ;  that  he  left  a  will  in  which  the 
plaintiff  or  defendant  was  named  as  executor ;  that  the  will 
of  the  testator  was  duly  probated,  giving  the  date  of  the  issu- 
ance of  letters  testamentary,  and  that  the  plaintiff  or  defend- 
ant has  duly  qualified  and  entered  upon  the  duties  of  such 
executor.^  In  alleging  the  representative  character  of  an  ad- 
ministrator, it  is  held  to  be  sufficient  if  the  petition  shows  that 
the  plaintiff  filed  an  application  for  letters  of  administration  at 
a  certain  time  in  a  designated  court,  and  that  such  proceed- 
ings were  had,  that  he  was  duly  appointed  and  qualified  and 
that  letters  of  administration  were  issued  to  him.'  Merely 
giving  the  name  of  the  administrator  in  the  commencement 
of  the  petition,  and  attaching  the  words  "administrator  of 
0.  D.,  late  of ,  deceased,"  being  descriptive  only,  is  there- 
fore insufficient.'  Even  though  the  requirements  of  the  stat- 
ute have  not  been  complied  with  as  to  the  giving  of  a  bond,  a 
judgment  against  the  administrator  will  not  be  vacated  on 
that  account/  Under  an  allegation  that  a  person  has  been 
appointed  administrator  by  proper  authority,  it  will  be  pre- 
sumed as  against  a  demurrer  that  he  has  taken  the  necessary 
steps  to  secure  the  appointment.*  Where  a  petition  shows 
that  property  has  been  in  charge  of  two  administrators,  the 
letters  of  one  of  whom  have  been  revoked,  the  petition  should 
state  the  fact  of  such  revocation.*  The  omission  of  the 
word  "  as,"  between  the  name  of  the  plaintiff  and  the  words 
descriptive  of  his  representative  capacity,  is  not  fatal.'  At 
common  law  the  issue  of  representative  capacity  could  be 
raised  only  by  plea  in  bar  or  abatement.  The  rule  remains 
.  the  same  under  the  code,  it  being  necessary  to  state  the  facts 

iKirsch  t.  Derby,  96  CaL  602;  that  the  plaintiff  was  duly  appointed 
Horat  ▼.  Addington,  84  N.  G.  148 ;  bis  administrator  and  qualified,  is 
Barfield  v.  Price,  40  CaL  585;  Hal-  held  sufficient  to  show  that  the  ad- 
lock  Y.  Mixer,  16  Cal.  574  ministrator  was  suing  in  representa- 

*  Monroe  ▼.  Dredging  Co.,  84  CaL  tive  capacity.  Quinn  t.  Newport 
616;  &  a,  18  Am.  St  Rep.  24a  News  Ca,  22  a  W.  Rep.  228  (Ky., 

•  Sheldon  ▼.  Hoy,  11  How.  Pr.  It  1898). 

The  time  and  mode  of  appointment       ^  Mitchell  ▼.  Albrighti  20  W.  I*  & 

should  be  given  so  as  to  enable  the  101 :  Slagle  ▼.  £ntrekin,  44  O.  S.  687. 
adverse  party  to  take  issue  thereon.       ^  Gutridge  ▼.  Vanatta,  27  O.  S.  866. 
Dayton  t.  Connah,  18  How.  Pr.  82a        •  State  v.  Green,  66  Ma  52a 
An  allegation  that  the  intestate  died,       ?  Beers  ▼.  Shannon,  78  N.  Y.  299L 
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relied  upon  to  show  that  the  averment  is  not  true.^    The 
proper  method  of  reaching  a  defect  in  an  allegation  of  repre- 
sentative  capacity  is  by  motion.' 
See.  646.  Ayerment  of  appointment  of  execntor. — 

Plaintiff  says  that  J.  K.  died  on  the day  of ,  1&— , 

leaving  a  last  will  and  testament,  which  said  will  was  duly 

filed  and  admitted  to  probate  by  the  probate  court  of 

county,  Ohio,  on  the day  of" ,  18 — . 

That  said  will  named  plaintiff  as  the  executor  thereof,  and 

that  he  was  appointed  by  the  said  court  on  the day  of 

,  18 — ,  as  executor  of  the  said  last  will  and  testament  of 

the  said  J.  K.,  deceased,  and  is  now  the  duly  qualified  and 
acting  executor  of  the  said  will  of  said  J.  K.,  deceased,  and 
brings  this  suit  as  such  executor. 

NOTS.— Modeled  from  Kirsch  ^.  Derby,  96  Cal.  602l 

Sec.  547.  Form  of  allegation  of  appointment  of  adminis- 
trator.— 

Where  plaintiff: 

Plaintiff  states  that  on  the day  of ,  18 — ,  0.  D.,  late 

of  the  county  of and  state  of  Ohio,  died  intestate;  that 

on  the aay  of  — ,  18 — ,  this  plaintiff  was  appointed  by 

the  probate  court  of  said  county  as  administrator  of  the  estate 
of  the  said  0.  D.,  deceased,  and  is  now  the  duly  qualified  and 
acting  administrator  of  such  estate,  and  brings  this  action  as 
such  administrator. 

Where  defendant: 

That  on  the day  of ,  18 — ,  C.  D.,  late  of  the  county 

of ,  state  of  Ohio,  died  intestate;  that  on  the day  of 

,  18 — ,  the  defendant  E.  F.  was  by  the  probate  court  of 

said  county  duly  appointed  administrator  of  the  estate  of  the 
said  0.  D.,  deceased,  and  is  now  the  duly  qualified  and  acting 
administrator  of  such  estate,  and  this  action  is  brought  against 
him  as  such  administrator. 

See.  548.  Statntory  actions  by  execntor  or  administra- 
tor.—  The  statutes  authorize  an  executor  or  administrator  to 
maintain  an  action  upon  a  contract  made  by  his  decedent 
without  joining  with  him  the  person  for  whose  benefit  it  is 
prosecuted ; '  or  an  action  against  a  former  executor  or  ad- 

1  Mayes  ▼.  Torley,  (M)  Iowa,  407 ;  28  BarU  691 ;  Neil  ▼.  Cheney,  1 W.  L. 

Ewen  ▼.  Railway  Ca,  88  Wis.  6K  H  166. 

Contra,  Gilmore  ▼.  Morris,  18  Ma  >R  &,  sea  4906.    See  ante,  sea  9. 

Appi  114  The  holder  of  a  note  payable  to 

s  Jpwett  ▼.  Fairchild,  4  Denio^  88 ;  bearer  may  be  sued  by  an  adminis- 

18  How.  Pr.  418;  Bangs  v.  Mcintosh,  traior  in  his  own  name^  although  H 
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ministrator,^  though  this  does  not  authorize  an  administrator 
de  bonis  non  to  sue  the  administrator  of  his  predecessor,  who 
died  in  office ;  ^  or  an  action  for  the  sale  of  real  estate  to  pay 
debts  either  in  the  probate  or  common  pleas  court;*  or  an 
action  against  another  for  wrongfully  causing  the  death  of 
the  decedent;^  or  a  civil  action  against  creditors,  legatees, 
distributees  or  other  parties,  to  determine  questions  with  re- 
spect to  the  administration  of  a  trust  imposed;*  or  an  action 
against  a  former  executor  or  administrator  upon  his  bond  for 
Any  maladministration  of  such  administrator  or  executor;*  or 
an  action  for  the  foreclosure  of  a  mortgage  made  to  his  dece- 
dent.^ A  foreign  executor  or  administrator  is  authorized  to 
prosecute  an  action  in  the  state  in  the  same  manner  as  a  non- 
resident is  permitted  to  sue.* 

See.  649.  Action  by  executor  or  administrator  to  com- 
plete contract. —  If  an  executor  or  administrator  so  desires, 
he  may  file  a  petition  in  the  court  of  common  pleas  of  the 
county  in  which  the  land  is  situate,  for  the  completion  of  any 
contract  entered  into  by  a  decedent  for  the  sale  or  convey- 
ance of  an  interest  in  land,  which  has  not  been  completed  be- 
fore the  death  of  such  decedent*  An  executor  may  carry  out 
a  contract  made  by  his  testator,  in  a  lease  which  had  not 
expired  at  his  death,  to  pay  for  certain  buildings  which  the 
tenant  was  allowed  to  erect,  by  allowing  the  necessary  sum 
to  cover  the  value  of  such  building  and  any  damages  that  may 
accrue  to  the  tenant.^*  The  specific  performance  of  a  contract 
made  by  an  intestate  for  the  erection  of  a  dwelling-house, 

belongs  to  the  estate  of  which  he  is  zard  ▼.  Filler,  20  O.  479 ;  Curtis  v. 

administrator.    Holcomb  ▼.   Beach,  Lynch,  19  O.  S.  892-899. 

112  Mass.  450.    Possession  of  such  >  R  S.,  seca  6187,  6186,  6141. 

note  is  eridence  of  title.    Petfcee  v.  *R.  S.,  sec.  6184;  Weidner  ▼.  Ran- 

Prout,  8   Gray,  502.    An   executor  kin,  26  O.  &  522.    See  chapter  68, 

may  sue  either  in  his  own  name  or  Negligence  Causing  Death. 

as  executor,  upon  a  note  given  bim  ^  R  S.,  sec.  6202.    See  chapter  92, 

as  executor,  for  a  debt  due  the  testa-  on  Wills. 

tor  at  the  time  of  bis  deceases    Mer-  ^  R  S.,  sec&  6020, 6051.    See  chap- 

ritt  V.  Seaman,  6  N.  Y.  16a  ter  23,  on  Bonds ;  R  S.«  sea  6214 

1 R  a,  sees.  6020,  6214 ;  ante,  sees.  ?  R  a,  sees.  6070-72. 

854.  85a  •  R  a,  sea  613a 

«  Herckelrath  v.  Van  Nes,  81  W.  L.  «  R  S.,  sea  6800. 

B.  85  (a  a  a  R,  1898),  citing  Bliz-  ">  Jackson  v.  0*Brannin,  14  O.  a 

17T 
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which  was  not  intended  as  an  improvement  of  the  realty  as 
jtn  investment,  cannot  be  enforced  against  the  execntor  ia 
favor  of  the  heirs.^  The  personal  representative  may  rescind 
•or  perform  any  personal  contract  of  the  decedent  as  the  best 
interest  of  the  estate  may  seem  to  demand,  subject  to  the 
approval  of  the  coart.'  An  independent  contract  made  by  an 
executor  to  sell  his  decedent's  real  estate  to  the  purchaser  at 
a  price  less  than  that  agreed  upon  by  the  testator,  under  a 
power  of  sale  granted  him  by  the  will,  cannot  be  enforced 
against  the  executor  although  he  might  be  wholly  responsible 
in  damages.* 

See.  650.  Aetlon  to  set  aside  fk^audnlent  sale  of  real 
estate  and  to  sell  same  to  pay  debts. —  Where  land  has  been 
fraudulently  sold  by  the  decedent  during  his  life-time,  an 
execntor  or  administrator  may,  if  it  becomes  necessary  to  sell 
the  same  to  pay  debts,  bring  an  action  for  the  recovery  of  the 
possession  thereof,  and  to  have  the  same  set  aside  on  the 
ground  of  fraud,  and  sold  for  the  payment  of  debts  due  from 
the  decedent.*  As  in  other  cases,  the  petition  must  set  forth 
the  amount  of  debts,  charges  of  administration,  and  the  value 
of  the  personal  estate.*  All  persons  who  hold  or  claim  to 
hold  any  interest  under  and  by  virtue  of  such  fraudulent  con- 
veyance should  be  made  parties  to  the  action.*  An  action 
cannot  be  maintained  by  an  administrator  against  his  dece- 
dent's grantee  in  possession  to  recover  the  value  of  real  estate 
held  by  the  latter  for  the  payment  of  debts,  upon  the  ground 
that  the  decedent  conveyed  it  during  his  life-time  in  fraud  of 
creditors.  The  proper  remedy  in  such  cases  is  to  bring  a  civil  ^ 
action  under  the  code  to  set  aside  the  fraudulent  conveyance 
and  subject  the  land  to  sale  for  payment  of  debts.^ 

■Gray  v.  Hawkins,  8  O.  S.  449.  that  a  fraudulent  conveyance  can 

"Id.    See  Howard  v.  fiabcock,  7  not  be  impeached  by  an  administra- 

O.  (Pt.  2),  73.  tor  unless  it  becomes  necessary  to 

3  Pollock  v.  Pine,  2  0.  C.  C.  359.  sell  the  same  for  the  payment  of 

4R.  S.y  sees.  6139,  6140;  Spoors  v.  debts.    Benjamin  v.  La  Barron,  15 

Coen,  44  O.  S.  497 ;  McCall  v.  Pixley,  O.  518,  in  which  it  was  intimated 

48  O.  S.  387 ;  25  W.  L.  B.  417 ;  Doney  that  equity  would  relieve  where  it 

V.  Clark,  55  O.  S.  294  (unless  the  was  necessary  to  sell  land  to  pay 

rights  of  a  purchaser  in  good  faith  debts.    McCall  v.  Pixley,  mpra, 

have  intervened).  The  power  of  an  s  R.  S.,  sec.  6141. 

administrator  over  the  real  estate  of  ^  R.  8.,  sec.  6142. 

his  decedent  being  derived  entirely  '  Doney  v.  Dunnick,  8  0.  C.  C.  163 
from  statute,  it  necessarily  follows 
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Sec.  551.  Petition  to  set  aside  frandulent  eonyeyanee 
and  for  sale. — 

^verm&nt  of  appointment  as  in  antSj  aeo,  5^7.] 

That  valid  debts  of  said  decedent  amounting  to dol- 
lars or  more  were  presented  to  the  said  plaintiff  as  adminis- 
trator of  the  estate  of  said  A.  B.,  deceasea,  which  said  claims 
were  allowed  by  him  as  valid  claims  against  the  estate  of  said 
decQdent.  That  the  total  value  of  the  personal  estate  and 
effects  of  the  said  decedent  amounted  to  the  sum  of dol- 
lars, which  was  wholly  insufficient  to  pay  the  debts  and  costs 
of  administration. 

Plaintiff  further  represents  that  the  said  A.  B.  died  seized 
as  owner,  and  in  possession,  of  the  following  described  real 

estate,  situate  in  tne  county  of and  state  of  Ohio,  to  wit: 

[^Description  of  property.'] 

That  on  the  day  of ,  18 — ,  the  said  A.  B.,  then  in 

full  life,  conveyed  said  premises  to  F.  G.  bjr  deed  purporting 

to  convey  the  same  in  fee  and  to  be  in  consideration  of  

dollars  paid  by  the  said  F.  G. ;  but.  this  plaintiff  avers  that 
said  deed  was  in  fact  executed  without  any  consideration  and 
none  whatever  was  paid. 

That  the  said  decedent,  at  the  time  of  executing  said  deed 
of  conveyance,  was  largely  in  debt  to  divers  persons,  to  wit: 
[Name  them.] 

That  the  said  A.  B.,  fearing  that  his  said  inde'btedness  was 
and  would  be  more  than  he  could  pay,  and  that  all  his  prop- 
erty would  be  insufficient  to  pay  the  same,  and  to  hinder  and 
delay  his  then  and  any  subsequent  creditors  that  he  mi^ht 
have,  and  for  the  sole  purpose  of  avoidincp  payment  of  l)is 
said  debts,  did  execute  and  deliver  the  said  aeed  to  the  said 
A.  G.,  thereby  conveying  the  said  premises  hereinbefore  de- 
scribed ;  that'the  said  purchaser,  F.  G.,  then  and  afterwards 
had  knowledge  and  notice  of  the  intention  and  purpose  of  the 
said  A.  B.  in  making  said  conveyance,  and  that  said  purchaser 
received  and  accepted  the  same  upon  agreement  and  under- 
standing between  himself  and  the  said  A.  B.,  deceased,  that 
the  said  F.  G.  would  sell  said  premises  and  the  title  to  the 
same  so  conveyed  to  him  and  their  proceeds  in  trust  for  the 
sole  use  and  benefit  of  the  said  A.  B.,  deceased,  his  heirs  and 
assigns,  and  that  he  would  reconvey  the  same  to  him  upon 
request. 

The  plaintiff  further  says  that  the  fraud  of  the  said  A.  B., 
deceased,  in  so  executing  said  deed  and  conveyinj^  said  prem- 
ises to  the  said  F.  G.  as  aforesaid,  was  not  discovered  by 
plaintiff  or  by  his  creditors  aforesaid  until  after  his  death  and 
within  the  four  years  last  past.^ 

Plaintiff  further  says  tnat  it  is  necessary  to  sell  the  prem- 

I  See  sea  007,  post 
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iaes  hereinbefore  described  to  pay  the  debts  of  the  said  A.  B., 
deceased. 

Wherefore  plaintiff  prays  that  the  said  conveyance  from.the 
said  A.  B.,  deceased,  to  the  said  F.  G.,  may  be  declared  null 
and  void,  and  that  the  same  may  be  sold,  the  proceeds  thereof 
subjected  to  the  payment  of  the  debts  of  said  decedent  and 
costs  of  the  administration,  and  that  the  said  proceeds  may 
be  brought  into  coart  for  distribution,  and  for  all  other  and 
further  proper  use  and  relief  in  the  premises. 

Note.—  From  McCall  ▼.  Pixley,  48  O.  a  887. 

See.  552.  Aetions  against  execntor  or  administrator  In- 
diyldnally. —  Where  an  action  has  been  brought  against  sur- 
viving executors  jointly  in  their  respective  capacity  on  a  claim 
asserted  against  them  in  which  they  have  no  right  of  recovery, 
the  plaintiff  cannot  treat  the  same  as  an  action  brought  against 
them  individually,  and  be  allowed  to  amend  the  petition  for 
that  purpose.^  Nor  has  an  executor  or  administrator,  in  the 
absence  of  authority  granted  by  will,  the  right  to  take  possession 
of  the  decedent's  leasehold  property ;  and  if  he  does  so,  and 
receives  the  rents  and  profits  therefrom,  he  becomes  person- 
ally liable  therefor  to  the  lessor,  who  may  elect  to  hold  the  es* 
tate  or  the  personal  representative  personally.'  But  in  certain 
cases  it  is  said  that  he  may  be  properly  charged  in  his  account 
with  the  rents  which  he  has  collected  from  the  real  estate  of  the 
decedent.'  An  administrator  who  has  knowledge  of  a  valid 
claim  against  an  estate,  and  who  has  funds  in  his  hands  with 
which  to  pay  the  same,  becomes  personally  liable  therefor  if 
he  pays  out  the  funds  in  his  hands  without  regard  to  prefer- 
ence.^ Where  an  administrator  is  sued  individually  by  credit- 
ors, and  appears  and  answer  to  the  action  in  his  individual 
capacity,  he  cannot  after  verdict  ask  for  a  new  trial  in  order 
that  he  may  be  allowed  to  make  a  defense  in  his  representa- 
tive capacity.*  An  executor  may,  by  virtue  of  power  of  sale 
under  a  will,  make  a  contract  with  a  purchaser  for  a  sale  of 
land  at  less  than  purchase  price  fixed  by  the  testator,  and  may 
be  held  personally  responsible  to  an  injured  party  in  damages ;  * 

1  Fleischman  ▼.  Shoemaker,  2  O.  G.       '  Campbell  v.  McCormick,  1  O.  OL 
C.  152.  a  604. 

*  Becker  r.  WaUworth,  45  O.  a        « In  re  Wakefield,  Ooebel,  6. 
168.  A  Ten  Eick  v.  Dye,  14  W.  L  K  314 

«  PoUock  V.  Pine,  2  O.  Q  C.  860L 
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and  actions  npon  an  oral  oontraot  to  oonrey  land,  for  the  re* 
covery  of  compensation  in  lien  of  specific  performance,  should 
be  brought  against  the  real  and  not  the  personal  representa- 
tive.^ A  suit  cannot  be  maintained  against  an  executor  indi- 
vidually npon  a  contract  made  upon  a  consideration  that  the 
executor  would  resign,  as  such  a  contract  is  void.'  An  action 
cannot  be  maintained  against  an  administrator  or  executor 
for  the  recovery  of  attorney  fees  if  based  upon  a  contract. 
Such  expenses  are  usually  allowed,  upon  the  principle  that  an 
executor  may  use  the  funds  of  an  estate  for  purposes  author- 
ized by  law;  but  an  executor  or  administrator  has  no  power  to 
make  such  a  contract  upon  a  new  consideration,  unless  author- 
ized by  law  so  to  do,  and  cannot  bind  the  estate  for  payment 
of  fees  so  incurred.  A  contract  so  made  is  regarded  as  per- 
sonal to  the  executor  or  administrator.' 

Sec.  563.  Actions  on  rejected  claims. —  If  a  claim  is  pre- 
sented to  an  administrator  before  the  estate  is  declared  insolv- 
ent, and  is  rejected  by  him,  the  claimant  must  bring  suit 
thereon  within  six  months  from  such  rejection  if  the  debt  bo 
then  due,  or  within  six  months  after  some  part  thereof  shall 
have  become  due.^  And  if  the  claim  has  been  rejected  by  an 
administrator  or  executor  upon  the  written  request  of  an  heir 
or  creditor  by  the  proper  proceedings,  the  owner  of  such 
claim  must  bring  suit  thereon  against  the  administrator  or 
executor  within  six  months  after  such  rejection.*  Verbal  no* 
tice  by  the  widow  to  the  administrator  not  to  allow  a  claim 
is  not  sufficient.*  An  administrator  may  require  claims  to  be 
verified.^  A  formal  presentation  is  waived  where  an  admin- 
istrator has  seen  and  examined  a  claim  and  refused  to  allow 
it.*  Where  a  bond  has  been  given  by  an  heir  or  creditor  in 
accordance  with  the  provision  of  the  statute,*  the  persons 

1  Crabfll  y.  Marsh,  88  O.  &  881 ;  BaUard,  5  Gray,  404-;  Taylor  v.  My- 

Howard  t.  Brower,  87  O.  S.  403.  gat^  26  Conn.  184 

s  Withers  t.  Ewing,  40  O.  a  400.  «  R  a,  sea  6097. 

•  McBride  t.  Brucker,  5  O.  a  Q  12 ;       »  R.  a,  sec.  600a 
Austin  T.  Munro,  47  N.  Y.  864;  Lucht       •  Thomas  ▼.  Chamberlain,  80  (X  & 

▼.  Behrens,  28  O.  a  231 ;  Kittredge  t.  112. 
Miller,  19  W.  L.  R  119;  Lovell  ▼.       7  R.  a,  sec.  6092. 
Field,  6  Vt  221 ;  Fitzhugh  v.  Fitz-       «  Kyle  ▼.  Kyle.  15  O.  a  15L 
bugh,  U  Gratt  800;   Luscomb   t.       *R  a,  sea  609a 
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giving  the  same  should  be  made  parties  to  an  action  on  the 
rejected  claim,  that  they  may  be  allowed  to  set  up  any  de- 
fense  they  may  have  thereto.^  In  suits  against  an  adminis- 
trator or  executor  upon  a  rejected  claim  the  petition  must 
show  a  compliance  with  the  various  provisions  of  the  statutes. 
All  technical  objections  as  to  informality  in  an  affidavit  ac- 
companying a  claim  are  waived,  however,  by  the  indorsement 
of  the  disallowance  thereon.'  It  is  essential  to  prove  pres* 
entation  and  rejection  of  a  claim,  or  to  show  some  other 
reason  why  the  administrator  is  liable  to  be  sued  thereon,* 
though  a  formal  rejection  is  not  a  prerequisite  to  the  right 
to  maintain  such  suit.'^  It  will  be  considered  rejected  if  the 
executor  informs  the  creditor  to  so  consider  it,  even  though  no 
formal  indorsement  of  the  disallowance  is  made  thereon,  and 
in  such  case  suit  must  be  brought  within  six  months.*  In  an 
action  on  a  rejected  claim  it  is  not  necessary  to  aver  and 
prove  that  at  the  time  the  claim  was  rejected  a  specific  de- 
mand for  the  indorsement  of  the  disallowance  thereon  was 
made;*  and  a  holder  of  a  claim  having  presented  the  same  to 
the  administrator,  and  given  ample  time  to  examine  and  allow 
it,  may  bring  an  action  thereon  even  though  no  disallowance 
has  been  indorsed  thereon  and  no  demand  has  been  made  for 
such  disallowance.^  If  suit  be  brought  within  six  months 
after  its  rejection,  and  a  judgment  thereon  is  reversed  after 
the  expiration  of  the  six  months,  the  plaintiff  is  nonsuited.* 
No  suit  can  be  maintained  against  an  administrator  or  exec- 
utor until  after  the  expiration  of  eighteen  months  from  the 
date  of  his  bond  unless  it  be  a  claim  which  would  not  be  af- 
fected by  the  insolvency  of  the  estate,  or  unless  it  be  brought 
after  the  estate  has  been  represented  insolvent,  or  unless  the 
same  has  been  exhibited  to  the  executor  or  administrator  and 
been  rejected  by  him.* 

1  FuUerton  ▼•  Davis,  1  O.  C.  a  512,  Treasurer  ▼.  Walker,  23  W.  L.  & 

3  Morgan  v.  Bartlette,  8  O.  Q  Q  106. 

48L  7  Treasurer  v.  Walker,  22  W.  L.  R 

>  Yager  t.  Oreiss,  1  O.  G  Q  581.  106 ;  Kyle  v.  Kyle,  15  O.  B,  IS. 

*  Treasurer  ▼.  Walker,  22  W.  L.  R  •  Haymaker  v.  Haymaker^  4  O.  & 

106b  272. 

ft  Barter  ▼•  Taggart,  14  O.  &  122.  »  R  a,  sea  610a 

«  Stambaugh  t.  Smith,  28  O.  a  584; 
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Sec.  654.  Petition  against  executor  or  administrator  on 
rejected  claim,— 

\Ca/ption  and  averment  of  ajspamtment  as  in  ante,  sees.  646—7.'] 

There  is  due  plaintiff  from  the  defendant  as  executor  [or, 

administrator]  the  sum  of dollars  upon  an  account  of 

which  the  following  is  a  copy  with  all  the  credits  and  indorse- 
ments thereon  [or  attached^  as  in  ante,  sees.  67-8^  -^^^0 

Plaintiff  further  states  that  he  presented  to  the  defendant, 
D.  H.  M.,  as  executor  of  the  estate  of  £.  D.,  deceased,  a 
written  statement  of  his  said  claim,  and  demanded  the  in- 
dorsement  of  allowance  thereon,  but  that  said  defendant  on 

the day  of  ^  18 — ,  refused  and  rejected  said  claim, 

and  refused  to  indorse  his  said  allowance  thereon. 

Plaintiff  further  asks  that  he  may  recover  judgment  a^inst 
the  said  defendant  for  the  said  sum  of dollars  with  inter- 
est from . 


Sec.  565.  Petition  on  unpaid  claim  allowed. — 

[^Caption.  Averment  of  appointment  as  in  ante,  seos.  646-7, 
State  cause  of  action,  as  in  ante^  sec.  664*'] 

Plaintiff  further  says  that  he  presented  to  the  defendant 
A.  B.,  as  executor  of  the  estate  of  E.  D.,  deceased,  a  copy  of 
his  said  claim,  duly  authenticated  according  to  law,  which 
said  claim  was  allowed  by  the  said  defendant  as  shown  by  his 
indorsement  thereon  as  follows:  IGopy  of  indorsement  of 
allowance^ 

That  more  than  eighteen  months  have  expired  from  the 
date  of  the  bond  of  the  said  defendant  as  administrator,  but 
that  said  defendant  has  wholly  failed,  refused  and  neglected 
to  pay  said  plaintiff's  claim  or  any  part  thereof. 

Plaintiff  therefore  prays  judgment  against  said  defendant 
for  the  sum  of dollars  with  interest  from . 

Sec.  556.  Defenses  to  actions  on  claims. — An  administra- 
tor or  executor  to  avail  himself  of  the  defense  to  an  action 
upon  a  rejected  claim,  that  it  was  not  presented  within  the 
prescribed  time,  must  plead  that  fact,  setting  forth  all  facts 
showing  due  notice  and  publication  of  his  appointment.^ 
Where  a  claim  has  been  presented  twice  upon  the  theory  that 
the  first  presentment  was  not  properly  made,  the  limitation 
for  bringing  suit  begins  to  run  from  the  date  of  the  first  pre- 
sentment.' The  limitation  of  six  months  in  which  rejected 
claims  must  be  sued  is  penal  in  its  nature  and  must,  therefore, 
be  strictly  construed.  A  party  seeking  to  avail  himself  of 
this  provision  as  a  defense  must  bring  himself  strictly  within 

i  Ryan  ▼.  Flanagan,  88  N.  J.  L.  161.       2  Gillespie  v.  V^right;  98  CaL  169. 
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its  terms.^  If  a  claim  is  past  due  when  rejected,  it  will  be- 
come barred  nnless  suit  is  brought  thereon  within  six  months.* 
Where  an  administrator  joins  issae  and  goes  to  trial  on  a 
claim,  he  cannot  be  heard  afterwards  to  object  that  the  same 
was  not  presented  for  allowance  before  the  action  was 
brought,  as  such  objection  would  be  waived.'  A  judgment 
cannot  be  rendered  upon  a  claim  disallowed  more  than  six 
months  before  the  action  thereon  is  commenced,  and  a  failure 
on  the  part  of  an  executor  to  plead  the  statute  limiting  the 
time  does  not  give  the  court  a  right  to  render  judgment 
thereon.^  If  suit  is  brought  by  a  creditor  upon  a  claim  which 
has  been  allowed,  and  the  estate  is  solvent,  the  provision 
limiting  actions  against  the  administrator  uutil  after  the  ex- 
piration of  the  eighteen  months  *  has  no  application,  as  such 
creditor  is  entitled  to  payment  within  the  eighteen  months.* 
A  petition  on  a  claim  falling  within  the  eighteen  months' 
limitation  which  fails  to  allege  that  the  eighteen  months  have 
elapsed  is  bad  upon  demurrer.^  Nor  can  a  suit  be  brought 
against  a  decedent's  estate  within  eighteen  months  after  let- 
ters of  administration  have  been  issued,  unless  the  claim  has 
been  first  presented.*  Where  an  executor  is  relieved  from  giving 
bond,  a  suit  on  a  claim  against  the  estate  can  only  be  brought 
within  four  years  from  the  date  of  the  appointment  if  the 
proper  notice  of  such  appointment  has  been  given.'  An  ac- 
tion may  be  maintained  on  a  rejected  claim  after  the  expira- 
tion of  eighteen  months  from  the  date  of  the  bond  and  such 
further  time  as  may  be  granted  by  the  court  for  the  collection 
of  the  assets.^* 

Sec.  557.  Actions  to  set  aside  erroneons  or  fk*audalent 
settlements.—  The  heirs  or  distributees  may  maintain  an 
action  against  an  administrator  or  executor  to  set  aside  a 


■Keenan  ▼.  Saxton,  8  O.  41;  Bar- 
ter V.  Taggart,  14  O.  a  128;  Kyle  ▼. 
Kyle,  15  O.  a  16;  Stambaugh  ▼. 
Smith,  28  O.  a  584 ;  Thomas  ▼.  Cham- 
berlain, 89  O.  a  116;  Reynolds  t. 
Collins,  8  HUl,  86. 

SMcKent  ▼.  Kent,  2  W.  L.  M.  540. 

*  Pepper  v.  Ridwell,  86  O.  a  454 

♦Pollock  V.  Pollock,  2  O.  G  C.  140 ; 
Brown  v.  Anderson,  18  Masa  203. 

ft  R  a,  sec.  6108 


•Oreer  v.  State,  2  O.  a  574;  Len 
V.  Buchannan,  2  Q  a  C  R  144; 
Rhodes  ▼.  Doggett»  8  W.  Lb  M.  184 

^Rhodes  V.  Doggett  8  W.  L.  M.  184; 
Levi  ▼.  Buchannan,  2  a  a  C.  R  144 ; 
Hammerle  v.  Kramer,  12  O.  a  252w 

>  Keenan  ▼.  Saxton,  18  0. 41. 

9  Delaplane  ▼.  Smith,  88  O.  a  41& 

i<>  Thomas  t.  Chamberlain*  89  O.  & 
112. 
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frardnlent  settlement  made  by  him  with  the  probate  oonrt, 
and  to  compe]  an  accounting  to  be  made  by  sach  administra- 
tor.' There  being  no  liability  npon  the  part  of  the  snreties 
of  tih  administrator  to  account  to  the  heirs,  this  action  cannot 
thd^refore  be  sustained  against  the  administrator  and  his  sure- 
lief  />intly.' 

In  framing  a  petition  to  set  aside  a  fraudulent  settlement, 
after  alleging  the  representative  capacity  of  the  defendant,  it 
may  be  stated  that : 

Plaintiff  states  that  he  is  an  heir-at-law  of  the  said  0.  D., 
deceased,  and  as  such  heir  entitled  to  a  distributive  share  of 
the  estate  of  the  said  C.  D.,  deceased.  That  the  defendant, 
as  administrator  of  the  estate  of  the  said  C.  D.,  deceased,  did 

on  the day  of  — ,  18 — j  file  in  the  probate  court  of 

county,  Ohio,  his  final  account,  which  said  account  was 

on  the day  of ,  18—,  duly  examined  and  allowed  by 

said  court,  and  a  balance  of  $ found  in  the  hands  of  said 

defendant,  as  said  administrator,  which  he  was  ordered  to 
pay  over  and  distribute  according  to  law. 

rlaintiff  states  that  said  defendant  erroneously  [oTj  fraud- 
alently]  credited  himself  in  his  said  account  with  the  follow- 
ing items  as  having  been  paid  out  by  him,  which,  in  fact, 
were  not  so  paid  by  him  [Mms  items  and  amy  other  matters]. 

Plaintiff  therefore  prays  that  said  account  may  be  set  aside 
and  held  for  naught,  and  that  the  court  will  take  an  account 
of  the  transactions  of  said  defendant  as  such  administrator, 
and  that  he  be  ordered  to  pay  any  balance  remaining  in  his 
hands  as  such  administrator  into  court  for  further  orders. 

Sec.  558.  Action  for  recovery  of  distributive  share. —  A 

legatee,  widow  or  distributee,  after  an  order  of  distribution 
has  been  made,  may  prosecute  an  action  upon  the  bond  of  an 
executor  or  administrator  for  the  recovery  of  their  share  of 
the  estate.*  Such  an  action  may  be  based  either  upon  the 
bond  or  regarded  as  a  mere  personal  liability  secured  thereby. 
In  the  latter  case  it  will  be  barred  within  six  years  after 
the  expiration  of  thirty  days  from  the  date  of  the  order 
of  distribution;^  and  legatees  may  maintain  this  suit  without 
first  having  the  probate  court  fix  the  amount  of  the  legacy  or 
order  its  payment.*  This  action  may  be  maintained  by  a  dis- 
tributee who  has  not  received  his  proportionate  share,  not- 

1  Reed  v.  Reed,  26  O.  &  42a  «  Lease  ▼.  Down^,  5  a  G  C.  48a 

>  Cadwallader  v.  Longley,  1  Disn.  As  shown  in   a  preceding  secticm, 

497.    See  ch.  28,  Bonds,  sea  354  a  i./e,  sec.  559,  and  note  to  form. 

•Ra.8ec.6211.    Seech. 23. sec. au  »Mighton  ▼.  Dawson.  88  O.  SL  «."i<». 
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withstanding  the  fact  that  the  remainder  of  the  distributees 
have  received  their  share.'  Distributees  of  the  personal  es- 
tate cannot  join  in  an  action  against  an  administrator  for  the 
recovery  of  their  distributive  share.'  And  an  administrator 
or  executor  cannot  retain  out  of  the  share  of  a  distributee 
any  portion  of  his  share  in  payment  of  a  debt  due  by  him 
to  the  estate  which  was  barred  during  the  life-time  of  the 
decedent.*  Before  the  adoption  of  the  code  suits  for  the  re- 
covery of  a  legacy  or  distributive  shares  of  an  estate  were 
concurrently  within  the  jurisdiction  of  courts  at  law  and 
ohancery  and  not  subject  to  the  statute  of  limitations,  but  it 
is  otherwise  under  the  code.^ 
See.  569,  Petition  for  recovery  of  distributive  share. — 

[Av&rment  of  rifpr^sentaiivs  capacity  as  in,  ante^  iec.  Si?.'] 

After  the  defendant  entered  into  the  discharge  of  his  duties 
as  such  administrator  there  came  into  hisliands  a  large 
amount  of  assets  belonging  to  said  estate  to  be  by  him  ad- 
ministered according  to  law,  and  on  the day  of , 

18 — ,  said  defendant  filed  in  the  probate  court  of county 

his  final  account  as  such  administrator.    Thereafter,  on  the 

day  of ,  18 — j  by  the  consideration  of  said  probate 

court,  said  account  was  duly  examined,  allowed  and  settled, 
and  said  court  found  that  there  remained  in  the  hands  of  said 
defendant  as  such  administrator  for  distribution  a  balance  of 

dollars,  which  said  balance  said  administrator  was,  on 

said day  of ,  18—,  by  the  consideration  of  said  court, 

adjudged  to  pa^  over  and  distribute  acccording  to  law. 

The  plaintiff  is  one  of  the  heirs  at  law  [or,  widow]  of  the 
said  J.  B.J  deceased,  and  as  such  heir  entitled  to  receive  out  of 
said  balance,  so  as  aforesaid  adjudged  to  be  distributed  accord- 
Ing^to  law,  the  sum  of dollars. 

I^laintiff  has  demanded  of  said  defendant  as  such  adminis- 
trator payment  of  the  said  sum  of dollars,  his  distributive 

share  of  said  estate,  but  defendant  has  wholly  failed,  refused 
and  neglected  to  pay  the  same. 

Plaintiff  therefore  prays  judgment  against  the  said  defend- 
ant for  the  sum  of dollars,  with  interest  thereon  from 

the  said day  of ,  18 — ,  bein^  the  day  when  said  money 

became  due  to  plaintiff,  and  to  such  further  relief  as  he  may 
be  entitled. 

NOTS.— R  a,  seca  6105-6100;  Lease  v.  Downey,  6  a  a  Q  48a 

1  Negley  v.  Gnard,  90  O.  8ia  Oarrett  v.  Pienon,  20  la  804    The 

sWakinnitfav.Wald8miUi,2  0. 166.  following  cases  tostain  the  text:  3 

*  Harrod  ▼.  Carder,  8  O.  Q  a  47a  Pearaon, 478;  Dr78daleGaBe^l4Pa.8tL 

The  contrary  doctrine  fe  held  in  Eng-  581 ;  Reed  ▼.  Marshall,  00  Ptu  St  856. 

land.    Wflliams  on  Executors,  sec.  «  Webster  v.  Bible  bociety,  80  W. 

1^)4;  In  re  Boggart.  88  lluiu  466;  L.  R  141. 
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Sec.  660.  Nature  of  the  action  —  Pleading. —  The  action 
for  false  imprisonmeDt  is  the  common-law  action  for  trespass, 
and  consists  in  the  unlawfal  restraint  of  a  person  without  his 
consent,  either  with  or  without  process.  In  Ohio  it  most  be 
brought  within  one  year  from  the  time  it  occurs.^  It  is 
distinguished  from  malicious  prosecution  in  that  in  the  lat- 
ter there  must  be  malice  and  want  of  probable  cause  for  an 
arrest  and  imprisonment,  while  in  the  former  the  process 
or  order  by  which  the  real  imprisonment  is  effected  must  be 
absolutely  void.'  Although  malice  is  not  an  essential  ingredi- 
ent of  the  action,  yet  it  may  be  taken  into  consideration  upon 
the  question  of  damages.'  Where  the  allegation  of  a  petition 
makes  it  an  action  for  malicious  prosecution,  an  amendment 
may  be  permitted  by  striking  out  the  words  "  wsint  of  prob- 
able cause,"  and  averring  that  the  arrest  was  illegally  made, 
and  with  force,  thus  changing  it  into  an  action  for  false  im- 
prisonment.^   To  constitute  false  imprisonment  it  is  not  es- 

1 0.  Code^  sea  498a  liL  816;   Woodall  ▼.  McMiUan,  88 

s  Spice  ▼.  Steinruck,  14  O.  &  218 ;  Ala  622. 

Seeger  ▼.  Pfeiffer,  85  Ind.  18 ;  Boaz  ▼.  '  Johnson  v.  Bouton,  85  Neb.  808 : 

Tate,  48  Ind.  60;  Colter  ▼.  Lower,  85  Comer  ▼.  Knowles,  17   Kan.    486: 

Ind.  285 ;  Carey  ▼.  Sheets,  60  Ind.  17 ;  Hewitt  v.  Newberger,  20  N.  Y.  S. 

Diehl  ▼.  Friester,  87  O.  a  47a    The  913;  &  a,  66  Hun,  280;  Cunningbaoi 

words  **  without  reasonable  or  prob-  v.  Electric  Light  Ca,  17  K.  Y.  &  872, 

able  cause  "  may  be  rejected  as  sur-  and  cases  cited, 

plusage.    Johnson  v.  Von  Kettler,  84  ^  Spice  ▼.  Steinruck,  wpra;  John- 
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sential  to  aver  and  prove  that  the  defendant  used  any  vio- 
lence in  causing  the  imprisonment.^  In  stating  the  cause  of 
action  the  ordinary  rules  of  pleading  should  be  observed^ 
and  hence  it  is  not  necessary  to  set  forth  all  the  facts  and  cir- 
cumstances, but  the  same  should  be  stated  in  plain  and  con- 
cise language,  and  not  at  great  length.^  The  particular  in. 
strumentality  by  which  the  plaintiff  was  deprived  of  his 
liberty  should  be  stated ; '  and  if  the  petition  does  not  show 
that  the  arrest  was  unlawfully  made,  it  is  demurrable/ 

See.  561.  Action  against  an  individual  making  complaint. 
Upon  the  question  as  to  the  liability  of  a  person  making  a 
complaint  or  affidavit  before  a  magistrate  or  other  court, 
there  seems  to  be  some  conflict  between  the  different  courts 
in  New  York.  The  higher  and  lower  courts  are  not  in  har- 
mony upon  this  question.  In  Ohio,  however,  the  rule  is  laid 
down  in  unequivocal  terms,  that  where  a  court  issues  a  war- 
rant of  arrest  without  authority  in  law,  that  is,  without  juris- 
diction, both  the  court  and  complainant  are  responsible  in  an 
action  for  false  imprisonment  at  the  suit  of  an  injured  party.* 
Other  jurisdictions  have  adopted  the  same  rule,  and  hold  all 
who  participate  in  the  unlawful  detention  liable ;  *  while  still 
other  courts  hold  that  the  one  who  makes  the  complaint  is 
not  responsible  for  a  wrongful  arrest,  placing  the  responsibil- 
ity entirely  upon  the  officer  whose  duty  it  is  to  determine 
whether  or  not  a  warrant  should  issue.^  The  courts  adopting 
the  latter  view,  however,  hold  that  the  complainant  to  become 
responsible  must  be  guilty  of  some  improper  conduct  in  con- 
nection with  the  arrest  and  imprisonment,  and  that  he  is  re- 
lieved if  he  has  reasonable  cause  to  believe  that  the  crime 

Bon  T.  CorriDRton,  8  W.  Lb  B.  118a  •TruesdeU  y.  Combs,  88  O.  a  186; 

Although  this  would  seem  onneces-  Wheeler  v.  Gavin,  6  O.  G  C.  246. 

BATj  according  to  some  authority.  *  Johnson  y.  Bouton,  85  Neb.  806 ; 

Johnson  t.  Von  Kettler,  84  IlL  816;  Comer  t.  Knowles,  17  Kan.*  486;  7 

Woodall  V.  McMillan,  88  Ala  622L  Am.    &  Eng.    Ena    of   Law,   679; 

iHawk  V.  Ridgeway,  88  111.  47a  Vaughn   t.  Congdon,    66  Vt    111; 

'Eddy  ▼.   Beach,  7  Abb.  Pr.  17;  Miller  v.  Adams,  52  N.  Y.  409;  Guil- 

Bhaw  V.  Jayne,  4  How.  Pr.  Ua  leaume  v.  Rowe,  94  N.  Y.  269. 

'Eddy  Y.  Beach,  supra,  7 Latham  ▼.  Libby,  88  Barb.  889; 

« Cunningham  ▼•  East  River  Elea  Hewitt  v.  Newberger,  20  N.  Y.  S.  918; 

Light  Ca,  17  N.  Y.  &  872 ;  Marks  v.  S.  0.,  66  Hun,  280 ;  Teal  v.  Fissel,  28 

Townsend,  97  N.  Y.  596 ;  Castro  v.  Fed.  Hep.  851 ;  Langf ord  v.  Railroad 

Uriarte,  12  Fed.  Rep.  250.  Co.,  144  Mass.  481. 
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has  been  committed,  and  merely  furnishes  the  information.^ 
Where  one  not  only  swears  to  the  affidavit  for  an  arrest  but 
directs  the  officer  to  arrest  one  who  turns  out  to  be  the  wrong 
person,  the  act  of  the  officer  in  such  case  is  the  act  of  the  com- 
plainant, and  the  latter  is  liable.*  Where  the  affidavit  is  made 
under  a  municipal  ordinance  which  is  afterwards  declared  in- 
valid, such  person  is  not  liable  to  an  action  for  false  imprison- 
ment.2  In  setting  forth  a  cause  of  action  for  false  imprisonnaent 
against  one  who  makes  the  complaint,  the  petition  snould  state 
facts  showing  that  the  imprisonment  was  without  jurisdiction 
and  without  legal  process.^  It  should  also  be  averred  that  the 
order  of  arrest  has  been  vacated.^  If  imprisonment  is  made 
upon  a  lawful  warrant  at  the  instigation  of  a  person  for  the 
purpose  of  enforcing  a  debt,  the  remedy  is  for  malicious  prose- 
cution.^ 

8ec.  562.  Actions  against  magistrates  and  Judicial  ofll- 

cisrs. — It  is  well  settled  that  inferior  tribunak  clothed  with 
special  or  limited  jurisdiction  must  at  their  peril  keep  within 
the  bounds  of  their  prescribed  jurisdiction,  and  are  answer- 
able to  any  one  injured  by  any  acts  in  excess  thereof.*  A 
justice  of  the  peace  cannot  be  held  liable  where  he  believes  a 
defendant  is  guilty  of  an  offense  charged  when  acting  within 
his  jurisdiction.''  The  duties  of  a  magistrate  in  issuing  an 
order  of  arrest  in  civil  actions  are  regarded  as  of  a  ministerial 
character,  and  an  action  for  an  injury  in  this  respect  should 
be  upon  his  bond.*  So  long  as  a  judicial  officer  or  magistrate 
keeps  himself  within  the  limits  of  the  jurisdiction  conferred 
upon  him,  he  cannot  be  held  liable  for  a  wrongful  imprison- 
ment under  a  mistaken  idea  of  the  law;*  nor  is  he  liable  if  he 
believes  the  accused  probably  guilty  of  the  offense  charged;'* 
nor  is  a  magistrate  liable  if  he  commits  a  person  under  an 

1  Teal  T.  Fissel,  9upra;  Murphy  t.  CSark  v.  May,  2  Gray,  410 ;  Snowies 

Walters,  U  Mich.  180.  ▼.  Davie,  2  Allen,  61 ;  Piper  v.  Pear- 

s  Wheeler  ▼.  Gavin,  6  O.  G.  G  246 ;  son,  2  Gray,  120 ;  Gourcey  v.  Goz,  94 

GifTord  v.  Wiggln,  52  N.  T.  904  Gal.  665.    C/.  Lang  v.  Benedict^  7» 

» King  V.  Johnston,  81  Wis.  678 ;  N.  Y.  12. 

Murphy  v.  Martin,  58  Wis.  276 ;  Getz-  7  Marks  v.  SulliTan,  8  Utah,  406 ; 

enleuchter  ▼.  Neumeyer,  64  Wis.  821 ;  88  Pac.  Rep.  224  (1898X 

Gunningham  v.  Electric  Light  Ga,  17  «  Place  v.  Taylor,  22  O.  a  817. 

N.  T.  S.  872 ;  Nemitz  ▼.  Gonrad,  22  •  Budd  v.  Darling,  25  Aa  Rep.  479 ; 

Ore.  106 ;  29   Paa    Rep.   548  (1892) ;  a  a,  64  Vt.  456 ;  Austin  v.  Vrooman, 

Painter  ▼.  Ivea  4  Neb.  122L  88  N.  Y.  229 ;  Booth  v.  Earrua,  26 

«  Searll  ▼.  McGracken,  16  How.  Pr.  AtL  Rep.  1018  (N.  J.,  1898} ;  Hender- 

262.  son  V.  Brown,  1  Gaines,  92L 

ft  Mullen  V.Brown,  188  Mass.  114;  lo  Booth  y.  Karrua,  96   Atl  Rep^ 

Goupal  ▼.  Ward,  106  Mass.  289 ;  Goiter  1018  (N.  J.«  1898) ;  Marks  v.  SoUlTan. 

T.  Lower,  85  Ind.  285.  8  Utah,  406 ;  88  Pac.  Repi  224. 

«Trut«dell  v.  Combs,  83  O.  a  194;  *  Drink  water  v.  Jones,  13  0.  G.  G. 

480;  7  Oh.  Dec.  173. 
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ordinance  whioh  is  invalid.^  An  action  may  be  joined  against 
both  the  jndge  who  issued  the  warrant  and  the  officer  making 
the  arrest* 

See.  668.  Aetions  against  other  offleers. —  There  is  no  lia- 
bility on  the  part  of  an  officer  making  an  arrest  under  a  war- 
rant issued  by  a  court  which  has  jurisdiction  of  the  ofFense 
charged,  as  he  is  protected  under  such  a  writ.'  An  action 
for  false  imprisonment  will  not  lie  where  the  arrest  was  made 
under  a  lawful  process  wrongfully  obtained.^  A  constable 
who  acts  under  the  orders  of  a  justice  of  the  peace,  who  re- 
ceives a  witness  in  a  criminal  case  in  obedience  to  an  order  of 
commitment  and  detains  him  for  one  day  during  the  continu- 
ance of  the  case,  is  not  liable  for  an  action  for  false  imprison- 
ment;* nor  is  an  officer  of  the  legislative  department  liable 
for  an  arrest  made  under  the  direction  of  the  legislature;  *  but 
an  officer  who  arrests  a  man  and,  instead  of  taking  him  before 
a  magistrate  to  be  dealt  with  according  to  law,  compels  him 
to  pay  a  fine  or  go  to  jail,  is  liable  for  false  imprisonment.^ 
A  police  officer  is  not  authorized  by  law  to  arrest,  without  a 
warrant,  any  one  on  suspicion  of  being  a  deserter  from  the 
United  States  army.  Hence  an  action  for  false  imprisonment 
will  lie  against  an  officer  making  such  an  arrest.* 

Sec.  564.  Actions  against  carriers  of  passengers — Liabil- 
ity of  carriers. —  A  carrier  of  passengers  is  liable  for  any  mis- 
conduct of  its  servants  in  wrongfully  ejecting  a  passenger  and 
causing  his  arrest.*  The  company  cannot  be  held  liable  if  the 
arrest  be  made  by  the  police  authorities.^ 

1  Wheder  T.  Gavin,  6  O.  C  C  246;  ^Hobbs  y.  Bay,  86  AtL  Rep^  694 

Brooks   ▼.  MangaD,  S6  Mioh.    67a  (R  L,  1S92). 

Bee,  alsa  Oifford  ▼.  Wiggins,  62  N.  CFawcett  ▼.  Linthecum,  7  a  Q  C 

W.  Rep.  904  (Mina,  1892) ;  KeUy  t.  14L 

Beemish,  4  Gray.  Sa  •  Canfield   t.  Gresham,  17  a  W. 

3  Zeller  v.  Martin,  84  Wia  4;  64  N.  Rep.  10;  82  Tex.  la 

W.  Rep.  330  (1898).  ^Twilley  v.  Perkins,  26  Aa  Rep. 

sjeouiogs  V.  Thompson,  66  N.J.  286  (Md.,  1898). 

L.  66;  Cooley  on  Torts,  400;  Seavar  ^Kendall  v.  Scheve,  8  a  C  GL  626. 

cool  ▼.  Boughton,  21  Am.  Dec.  190;  *Sbeav.ManhattanRy.Ca,16Daly, 

Lieb  T.  Iron  Co.,  12  8a  Rep.  67  (Ala,  628;  Oppenheimer  v.  Kanbattan  Ry. 

IS93);  Hobbe  v.  Ray,  25  AtL  Rept  Ca.  18  N.  Y.  &  411;  Southern  Pac. 

694  (R  L,  1892);  Johnson  v.  Morton.  Co,  v.  Hamilton,  64  Fed.  Rept  468; 

53  N.  W.  Repi  816 ;  &  a,  94  Mich.  1 ;  Norfolk,  etc  R  R  Ca  v.  Galliher,  16 

Marks  v.  Sullivan,  8  Utah,  406 ;  &  a,  a  E.  Rep.  986  (Va,  1898)i 

o.i  Pac.  Rppi  ?-.>4  (1893).  •"()pf)Pnheliiier  v.   Manhattan  Ry. 
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Sec.  565.  Ayerment  of  damages. —  If  the  plaintiff  desires 
to  make  any  claim  for  damages  for  injury  to  character,  the 
facts  with  reference  thereto  must  be  specially  pleaded ; '  but 
the  recovery  will  not  be  limited  to  nominal  damages  merely 
because  there  is  no  allegation  of  special  damages.'  Evidence 
as  to  special  damages  arising  by  reason  of  the  kind  of  food 
furnished  during  imprisonment  cannot  be  admitted  in  the  ab- 
sence of  an  averment  to  that  effect.' 

Sec.  566.  Petition  for  damages  for  false  imprisonment. — 

Plaintiff  states  that  the  defendant  D.  E.  is,  and  was  at  the 
time  of  the  grievances  hereinafter  complained  of,  a  police  offi- 
cer of  the  city  of  0.    That  on  the day  of ,  18 — ^  said 

defendant  arrested  and  imprisoned  this  plaintiff,  and  unlaw- 
fully and  by  force  deprived  him  of  his  liberty  for  one  day  on 
a  pretended  charge  or  desertion  from  the  United  States  army. 

That  by  reason  of  such  unlawful  and  wrongful  imprison- 
ment, plamtiff  was  thereby  prevented  from  attending  to  his 
business  during  the  time  he  was  so  under  arrest,  and  incurred 

an  expense  of  $ in  obtaining  his  discharge  and  suffered 

damages  in  sum  of  $ ,  for  which  sum  he  prays  judgment. 

NOTB.—  Adapted  from  Kendall  v.  Donahue,  8  O.  C.  G  526. 

See.  567.  Defenses  to  actions  for  false  imprisonment. — 

The  fact  that  an  arrest  was  justifiable  is  purely  a  matter  of 
defense,  and  must  be  specifically  set  forth,  as  it  cannot  be 
shown  under  a  general  denial.^  A  defense  that  an  offense  had 
been  committed  and  that  the  ofScer  had  reasonable  grounds  to 
believe  that  the  plaintiff  was  guilty  should  be  specially  pleaded 
and  cannot  be  made  under  a  general  deniaL*  An  answer 
which  attempts  to  justify  an  arrest  and  imprisonment  must 
identify  the  trespass  complained  of;*  but  an  answer  of  justi- 
fication sufficiently  identifies  the  imprisonment  if  it  states  that 
it  is  the  same  imprisonment  complained  of  by  the  plaintiff.^ 
A  defense  that  the  defendant  assisted  the  officer  who  made 
the  arrest,  under  compulsion,  is  good  where  there  has  been 


Ga.  supra;  Gillingham  v.  Railroad 
Ca,  85  W.  Va  68a  But  see  Cun- 
ningham T.  Railway  Ca,  8  Wash. 
471;  28  Paa  Rep.  745;  Palmeri  v. 
Manhattan  Ry.,  133  N.  T.  261. 

1  Comer  ▼.  EInowles,  17  Kan.  486. 

^Josselyn  v.  McAnister,  22  Mich. 

8oa 

t  Miles  ▼.  Weston,  60  IlL  861. 


*  Carey  ▼.  Sheets,  60  Ind.  17;  Boaz 
▼.  Tate,  48  Ind.  61 ;  Willson  t.  Man- 
hattan Ry.  Ca,  20  N.  Y.  a  86a 

»  White  ▼.  McQueen,  96  Mich.  249 ; 
55  N.  W.  Rep.  848  (1898). 

^  Oallimore  v.  Ammerman,  89  Ind 
82a 

7  Scircle  ▼.  Neeves^  47  Ind.  289. 
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filed  a  proper  affidavit  and  legal  process  issued.^  And  so  a  de> 
fense  that  a  marshal  or  constable  arrested  the  plaintiff  on  the 
street  i^hile  intoxicated,  and  that  he  had  just  assaulted  a  cit- 
izen, and  that  he  was  arrested  and  detained  until  he  became 
sober,  is  good  where  a  criminal  charge  is  properly  filed  against 
him.^  An  answer  that  an  arrest  was  made  under  a  warrant 
must  clearly  show  that  the  arrest  was  made  for  the  olTense 
charged  in  the  complaint.'  It  is  a  good  defense  by  an  indi- 
vidual that  at  the  time  he  made  the  affidavit  for  arrest  he 
acted  upon  the  advice  of  the  justice.^  It  has  been  held  that 
an  action  will  not  lie  against  a  person  who  makes  a  complaint 
before  a  magistrate  or  arresting  officer  where  the  warrant 
issued  thereon  is  sufficiently  regular  on  its  face  to  protect  the 
officer  who  executes  it.* 
Sec.  668.  Answer  of  Justification  under  process. — 

Defendant  was  a  constable  of township, county, 

Ohio,  duly  elected,  qualified  and  acting  as  such.    On  the 

day  of ,  18—,  by  virtue  of  a  warrant  of  arrest  duly  issued 

by  a  duly  qualified  and  acting  justice  of  the  peace  of  said  town- 
ship, he  arrested  and  brought  before  said  justice  one  P.  G., 
charged  with  the  crime  of  burglary  and  larceny,  the  said 
charge  then  and  there  pending  before  the  justice  upon  the 
complaint  of  one  0.  The  accused,  on  being  arraigned,  pleaded 
not  guilty ;  and  in  the  opinion  of  the  magistrate  it  was  nec- 
essary to  adjourn  the  examination  of  the  accused  on  the 
pendmg  charge  to  the  next  day,  which  was  done.  The  ac- 
cused was  thereupon  ordered  to  enter  into  a  recognizance  for 
his  appearance  for  an  examination,  which  he  failed  to  do,  and 
was  by  the  magistrate  committed  to  his  custody;  that  at  the 
same  time  the  plaintiff  was  present  at  said  trial  under  sub- 
poena as  a  witness  against  the  accused,  and  was  required  by 
said  justice  to  enter  into  recognizance,  with  sufficient  sureties, 

to  give  evidence  against  the  accused  on  the day  of , 

18—,  which  the  said  plaintiff  failed  and  refused  to  do;  that 
thereupon  the  said  magistrate,  by  an  order  and  warrant  in 
writing,  duly  committed  said  plaintiff  into  the  custody  of  this 
defendant  for  safe  keeping  until  he  complied  with  the  order 
of  said  magistrate  or  was  otherwise  discnarged.  That  in  pur- 
suance of  said  order  of  commitment  this  defendant  received 
the  said  plaintiff  into  his  custody  and  detained  him  until  he 

1  Qoodwine  v.  Stephens,  68  Ind.  112.  StaDton  ▼.  Hart,  27  Mich.  689 ;  Straus 

s  Wllke  V.  Holt»  95  Ind  469.  ▼.  Young,  86  Md.  247. 

<  Young  y.  Warder,  94  Ind.  857.  »  Wheaton  v.  Beecher,  49  Mich.  848 ; 

« Dolbe    ▼.  Norton,  22   Kaa   101.  Newman  ▼.  Davis^  68  la.  447. 
See  White  ▼.  Tucker,  16  O.  a  468 ; 
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was  discharged,  and  had  him  before  the  magistrate   on  the 

day  of ,  18 — ,  to  give  evidence  against  the  aocased; 

that  this  defendant  did  not  otherwise  or  to  any  farther  ex- 
tent detain  or  imprison  the  plaintiff,  and  therefore  asks  that 
he  may  go  hence,  with  his  costs. 

Sec.  669.  Answer  by  individual.-* 

That  on  the day  of ,  18 — ^  the  horse  of  one  O,  D., 

of  the  value  of  $ y  had  been  stolen  and  felonioosly  talcen 

away  from oounty,  state  of  Ohio.    [State  the  ocvuses  qf 

ewpioion  against  the  plainti^.'] 

That  the  defendant,  having  good  and  probable  oaase  to 
suspect  that  the  plaintiff  committed  said  felony,  arrested  him 

ana  took  him  beiore  E.  F.,  a  justice  of  the  peace  of  said  

county,  to  be  examined  and  dealt  with  according  to  law,  and 
the  acts  above  set  forth  are  the  same  of  which  the  plaintiff 
complains  in  his  said  petition. 
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Beo.  697.  Answer  and  cross-petition 
of  building  association  in 
foreclosure  proceedings. 

FOBECLOSURE  OF  CHATTEL  HORT- 

OAOE. 

698L  Actions  to  foreclose  chattel 

mortgag6& 
600.  Petition  to  foreclose  chattel 

mortgage. 


DEED  DBOLABED  A  HOBTQAISL 

Sea  60Q.  Action  to  declare  deed  a 

mortgage. 
601.  Petition  to  declare  deed  a 

mortgage  when  there  is 

a  verbal  agreement  to  re> 

convey. 
608L  Reformation  of  mortgagea 
608L  Action  to  redeem  mortgage; 


Sec.  670.  Parties  plaintiff  to  actions  in  foreclosure. — 

One  of  the  most  difficult  and  important  steps  to  be  taken  in 
the  foreclosure  of  a  mortgage  or  other  lien  is  to  see  that  all 
proper  parties  are  brought  before  the  court.    Close  examina- 
tion of  records  is  required.    The  measure  of  responsibility  is 
equally  as  great  upon  the  person  who  counsels  the  purchaser. 
As  adjudications  upon  the  subject  of  parties  in  foredosare 
proceedings  are  numerous,  it  therefore  seems  unnecessary  to 
attempt  in  a  work  of  this  nature  to  make  a  complete  review. 
As  the  proceeding  is  an  adversary  one,  it  is  essential  that 
jurisdiction  be  acquired  over  the  person  and  the  res}    It  is 
settled  that  the  only  proper  parties,  as  far  as  mere  legal  rights 
are  concerned,  are  the  mortgagor  and  mortgagee,  and  those 
who  have  acquired  rights    under   them  subsequent  to  the 
mortgage.^  It  is  the  duty  of  the  court  upon  discovering  that 
all  proper  parties  are  not  before  it,  to  order  them  to  be  made 
parties,'  as  it  is  the  well-settled  rule  of  practice  that  claims 
may  be  brought  in  at  any  time  up  to  the  distribution  of  the 
proceeds,  such  claims  being  entitled  to  share  therein.^ 

Following  the  equitable  rule  now  embodied  in  the  code, 
that  an  action  should  be  brought  in  the  name  of  the  real  party 
in  interest,  one  who  merely  holds  an  equitable  interest  in 
the  property,  such  as  mortgagee  or  pledgee,  may  maintain 
an  action  for  foreclosure.^    All  persons  interested  in  the  mort- 

1  Moore  v.  Starks,  1  O.  S.  869.  answer  cannot  be  stricken  from  the 

'Frost   ▼.  Koon,  80   N.  Y.  428;  files  (Allemania  ▼.  Mueller,  9upra\ 

Eagle  F.  Ca  ▼.  Lent,  6  Paige,  G35;  nor  should  the  court  dismiss  a  neces- 

Emigrant^  etc.  Bank  v.  Qoldiiian,  75  sary  party  asserting  a  lien  without 

N.  Y.  127, 181.  prejudice.     Tbacker   t.    Dickinson, 

'Thacker  t.  Dickinson,  8  O.  CL  Q  supra, 

144.    See  ante^  sea  16.  ^  See  ante,  sec.  B,    See  also  cases 

4  Allemania  ▼.  Mueller,  7  W.  Ia  R  cited  in  note  1,  on  p.  5ia 
801  (Ham.  Co.  (X  P..  Ib9'2).     Sik  h  an 
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gaged  premises  shoald  be  made  parties  in  order  to  bar  the 
right  of  redemption,  even  thoagh  the  sale  is  made  upon  the 
oldest  lien.  Where  lienholders  are  so  numerous  that  it  be- 
comes impracticable  to  bring  them  all  before  the  court  as 
parties,  some  may  be  allowed  to  prosecute  for  the  benefit  of 
all.^  An  administrator  may  maintain  an  action  to  foreclose  a 
mortgage  made  payable  to  his  decedent;'  and  so  may  a 
mortgagee,  who  has  been  appointed  administrator  of  his  mort- 
gagor's estate,  maintain  an  action  to  foreclose  his  own  mort- 
gage against  the  heirs.'  A  person  who  acquires  notes  and 
mortgages  by  virtue  of  proceedings  in  attachment  may  main- 
tain the  action,  as  ownership  is  in  legal  effect  assigned  to  him.^ 
An  assignee  of  one  of  several  notes  secured  by  mortgage  may 
bring  an  action  in  his  own  name,^  as  the  transfer  carries  such  a 
proportional  interest  in  the  security  as  the  notes  transferred 
bear  to  the  whole.*  Where  one  of  several  notes  secured  by 
mortgage  has  been  assigned,  each  person  who  holds  a  separate 
note  must  bring  a  separate  action  thereon  for  foreclosure,  as 
they  can  not  join  in  one  suit; ^  and  if  the  assignment  be  abso- 
lute and  the  entire  interest  transferred,  the  mortgagee  need  not 
be  made  a  party,  although  it  may  be  the  better  practice  to  do 
so7  All  holders  of  notes  must  be  made  parties,  so  that  the 
amounts  and  priorities  may  be  determined.®  A  junior  mort- 
gagee may  maintain  an  action  to  foreclose  against  those  having 
an  interest  in  the  premises  to  subject  the  same  to  the  payment 
of  all  liens  thereon,  without  having  first  paid  off  the  prior  mort- 
gage.^ An  owner  of  a  mortgage  who  has  pledged  the  same  as 
collateral,  may  nevertheless  bring  an  action  in  foreclosure,  but 
should  make  his  pledgee  a  party.^®  It  is  equally  well  settled 
that  a  pledgee  may  maintain  an  action  to  foreclose  in  his  own 
name,  but  is  limited  to  the  recovery  only  of  the  amount  of  his 

1  Carpenter  ▼.  Canal  Co.,  35  O.  &       ^  McQuffey  t.  Finley,  20  a  474 ; 

307.  Newman  ▼.  Chapman,  2  Rand.  02. 

2MiUer  ▼.  Donaldson,  17  O.  264.  •Winters  ▼.  Bank,  88  O.  a  260; 

s  Hunsucker  v.  Smith,  40  Ind.  114.  Boshfieid  v.  Meyer,  10  O.  a  334 ;  Bank 

«Al8dorf  Y.  Reed,  45  O.  a  658;  t.  Covert,  13  O.  240.    This  rule  is 

Secor  ▼.  Witter,  80  O.  a  218;  Ed-  based  updn  the  theory  that  the  as- 

wards  v.  Edwards,  24  O.  a  411.  signment  operates  as  an  assignment 

^Swartz  V.  Leist^  18   O.  a   410;  j>ro  tonto  of  the  mortgaga 
Gower  v.  Howe,  20  Ind  306 ;  Myers       *  Stewart  ▼.  Johnson,  80  O.  a  24. 
V.  Wright,  33  la  284.  lo  Simson  y.  Satterlee,  64  N.  Y.  667 ; 

« Si venson  v.  Plow  Ca,  14  Kan.  887 ;  McEinney  ▼.  Miller.  10  Mich.   142 ; 

Pettibone  v.  Edwards,  16  Wis.  104  George  ▼.  Woodward,  40  Vt  672; 

*  Kernohan  v.  Manss,  53  0. 8. 133,  Brunnette  y.  Schetter,  21  Wis.  180. 
and  cases  cited. 
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own  claim.  ^    A  mortgagee  who  is  a  trustee  for  the  holders  of 
notes  secured  by  mortgages  is  a  proper  party  plaintiff,  although 
he  does  not  own  anything  in  his  own  right.^    He  falls  within 
the  meaning  of  the  code^  as  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another,  and  is  ex- 
pressly authorized  to  bring  the  action.    H0  is  more  than  a  mere 
.  mortgagee  holding  naked  legal  title  to  the  mortgaged  property. 
He  is  presumptively  clothed  with  requisite  power  to  act  for  the 
holders  of  the  note  in  an  action  to  collect  the  debt.     Whether 
or  not  the  beneficiaries  are  numerous,  he  may  nevertheless  sue 
without  uniting  those  for  whose  benefit  the  action  is  prosecuted.* 
See.  571.  Parties  defendant. —  All  persons  who  have  claims 
against  or  are  interested  in  the  mortgaged  premises  should 
be  made  parties  to  bar  the  liens  or  right  of  redemption.    Fore- 
closare  proceedings  being  adversary,  it  is  essential  that  juris- 
diction over  both  person  and  thing  be  acquired.    The  mort- 
gagor and  all  minor  defendants  must  be  personally  served. 
The  appointment  of  a  guardian  ad  litem  for  minor  defend- 
ants who  have  not  been  served  with  process  does  not  give 
jurisdiction  over  them.^    A  widow  is  entitled  to  dower,  even 
though  she  signs  a  mortgage,  where  her  husband's  assignee 
has  sold  the  mortgaged  premises  and  also  other  property,  the 
proceeds  of  which  pay  the  mortgage  debts  and  cancel  the 
mortgage  during  the  life-time  of  the  husband.    A  sale  under 
such  circumstances  does  not  bar  her  right  of  dower.*    So  a 
widow  who  united  with  her  husband  in  a  mortgage  upon  lands 
seized  by  him  during  coverture  should  be  made  a  party  so  as 
to  bar  her  right  of  redemption ;  and  foreclosure  before  her 
husband's  death  without  making  her  a  party  to  the  proceed- 
ings will  not  divest  her  of  that  right.^    The  dower  of  a  wife 
is  not  affected  in  foreclosure  proceedings  where  a  defendant 
files  an  answer  setting  up  a  mortgage  signed  by  her,  but  faUs 
to  make  her  a  party.*    The  wife  or  widow  is  not  entitled  to 

iBard  v.  Poole,   12   N.  Y.   495;       «Coe  v.  Bailroad  Ca,  10  O.  8.  872; 

Bloomer  v.  Stui^gees*  68  N.  Y.  168 ;  Pomeroy's  Code  Rem.,  sea  174 
Dalton  V.  Smith,  86  N.  Y.  176 ;  Wil-  •  Moore  v.  Starks,  1  O.  a  86ft. 
son  y.  GiddingpB.  88  a  a  654  «Eetcfaum  v.  Shaw,  88  O.  a  508L 

2Hay8v.  Coal  Co,  880.  a  88a  ^McArthur  ▼.  Franklin,  16  a  a 

9  Ante,  sea  a  198;  a  0, 16  O.  a  486. 

•  Parmenier  y.  Binkley,  88  a  a  tl 
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dower  in  premises  as  against  a  mortgage  or  lien  which  at- 
tached before  the  marriage,  and  in  an  action  against  the 
mortgagor  to  foreclose  such  a  mortgage  his  wife  is  not  a  neces- 
sary party.^  It  is  also  held  that  a  wife  of  a  guarantee  who  did 
not  sign  the  mortgage  is  not  a  necessary  party,  and  that  she 
need  not  be  made  a  party  where  the  mortgage  was  given  to 
secure  purchase-money.'  But  upon  the  whole  it  seems  that 
the  wife  should  be  made  a  party  in  any  case,  that  her  right 
of  redemption  may  be  cut  off.  Heirs  or  devisees  of  a  mort- 
gagor must  be  made  parties,'  and  a  judgment  against  a  de- 
ceased mortgagor  without  the  personal  representative  or  heirs 
being  made  parties  is  void.^  Where  the  defendants  are  in- 
fants, some  courts  hold  that  the  petition  should  state  what 
their  interest  is  —  whether  it  is  paramount  or  subordinate  to 
plaintiff's  mortgage.^ 

In  an  action  of  foreclosure  against  a  trustee,  the  beneficiary 
or  oeshti  que  trust  is  a  necessary  party ; '  though  it  has  been 
held  in  an  action  against  an  executor  and  trustee  of  a  will 
of  a  mortgagor  that  the  cesttns  que  trust  are  sufficiently  repre- 
sented by  the  executor  and  trustee.^  Where  a  trustee  brings 
an  action  to  foreclose  a  mortgage  given  for  the  benefit  of 
creditors,  the  beneficiaries  should  be  made  parties  thereto.' 
An  action  of  foreclosure  may  be  maintained  in  case  of  death 
of  the  mortgagor  before  the  expiration  of  the  time  or  the 
bringing  of  suits  against  the  estate  of  the  decedent,  in  which 
case  the  administrator  and  heirs  are  proper  parties.'  Bat  an 
administrator  of  a  mortgagor  is  not  a  proper  party  to  the  ac- 
tion, where  the  premises  passed  from  the  mortgagor  before 
his  death,  unless  a  personal  judgment  is  desired  against  the 
estate.*'     A  mortgagor   who,  subsequent  to  the  execution 

iWilson  V.  Bcot^  29  a  a  686;  SNev.OT;  Moorev.Pope^07Ala.4e8; 

PhilUppe  V.  Keel8»  4  O.  a  Q  8ia  11  Sa  Rep^  840  (189d). 

3Ruffner  v.  Evans,  2  O.  C  Q  70;  ^In  re  Booth,  62 14  J.  Ch.  40 ;  In  re 

Welch  ▼.  Buckins,  9  O.  a  881 ;  Folson  Mitchell,  66  L.  T.  (N.  a)  85t 

V.  Rhodes,  22  a  a  486.  •  Kloone  t.  Bradstreet,  2  Handy, 

SQreen  t.  Ulyat,  8  W.  U  H.  41  74;  &  a,  7  O.  a  822;  Bank y.  Bell,  14 

4  Craven  v.  Bradley,  51  Kan.  886 ;  O.  a  200. 

B.  a,  82  Vbc.  Rep.  1112  (1898>  •Hathaway  t.  Lewfa,  2  Disn.  260; 

*  Aldrich  t.  Lapham,  6  How.  Pr.  Hall  v.  Musler,  1  Disn.  86;  Cincii>- 
129.  nati  Savings  Ca  v.  Jones,  4  W.  L. 

•  Hamilton  t.  Jacobs.  10  Am.  Law.  B.  475 ;  Hall  v.  Hall,  3  W.  L.  G.  82 ; 
Rec  445  (Q  a  a);  Mavrich  t.  Grtar,  Bateman  v.  Morris,  7  Oh.  Dec.  287. 

"Puckett  ▼.  Reed,  22  8.  W.  Rep. 
516  (Tex.  1893). 
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of  the  mortgage,  oonveys  all  his  interest  in  the  premises  to 
another,  is  not  a  necessary  party  where  a  simple  decree  of 
foreclosure  and  sale  of  the  premises  is  sought ;  ^  nor  is  a  mort- 
gagor who  has  conveyed  the  premises  to  a  grantee  who  as- 
sumes the  payment  of  the  mortgage  indebtedness  a  necessary 
party,'  unless  it  is  desired  to  hold  him  personally  in  his  rela- 
tion of  surety  to  his  grantee.  Nor  is  a  mortgagee  who  as- 
signs the  mortgage  a  necessary  party.'  The  rights  of  a  junior 
mortgagee  are  not  affected,  even  though  not  a  party  defend- 
ant, in  an  action  by  a  senior  mortgagee,  and  he  may  therefore 
maintain  an  action  against  the  purchaser  to  foreclose  his 
mortgage.* 

To  bar  prior  lienholders  who  are  made  parties,  the  petition 
must  ask  that  they  be  required  to  set  up  their  claims  or  be 
barred,  which  must  be  followed  by  judgment  ordering  a  sale 
free  from  their  claims.*  Mortgagees  upon  a  railroad  represent- 
ing bondholders  are  not  necessary  parties.*  And  in  an  action 
against  a  railroad  company  to  foreclose  a  mortgage,  any  ma- 
terial-man not  an  original  contractor  cannot  come  in  as  a 
party  and  ask  relief  as  to  matters  independent  of  the  things 
in  litigation.^  Judgment  liens  acquired  during  the  pendency 
of  an  action  of  foreclosure,  though  the  holders  are  not  parties 
thereto,  are  divested  by  sale  of  the  mortgaged  premises  under 
decree  in  foreclosure.*    Where  property  is  sold  in  foreclosure 

616  (Tex.,  1898) ;  Roberts  v.  Platt^  48  due  on  a  prior  mortgage  does  not 

IlL  App.  608;  &  O,  88  N.  £.  Bep.  484;  prejudice  the   mortgagor  or   other 

United  States  Security  Life  Ins.  Ca  parties  standing  in  the  same  relation 

▼.  Vandergrift^  26  Atl.  Rep.  985  (N.  J.  to  the  mortgaged  property.  Stratton 

Ch.,  1893) :  Outzeit  y.  Pennie,  98  Cal.  v.  Reisdorph,  86  Neb.  814.    One  as- 

827;  a  a»  88  Paa  Rep.  199  (1893).  serting  a  right  under  a  mortgagor 

1  Jones  ▼.  Lapham,  15  Elan.  640;  prior  to  a  mortgage  involved  in  fore- 

Bigelow  v.  Bush,  6  Paige  Ch.  843^  closure  proceedings  should  be  made 

>  McArthur  v.  Franklin,  16  O.  S.  a  party  in  order  that  the  priorities 

486;  &  a,  16  0.  &  198L  may   be    determined      Brown     v. 

»  Grant  ▼.  Ludlow,  8  O.  a  1 ;  Mo-  Volkening,  64  N.  Y.  7a 

Quffey  ▼.  Finley,  20  O.  474.  ^  Emigrant,  eta  Bank  v.  Brown, 

«  Stewart  ▼.  Johnson,  80  O.  a  24 ;  76  N.  Y.  127.    See  sea  674,  post 

HoUiger  y.  Bates,  48  O.  a  487 ;  Childs  «  Ck)e  ▼.  Railroad  Ca,  10  O.  a  872. 

V.  ChUds,  10  O.  a  389 ;  Moulton  y.  ?  BartleU  y.  Patterson,  10  W.  L.  R 

Cornish,  188  N.  Y.  183;  Goodall  y.  867. 

Mopley,  46  Ind.  356.  A  late  Nebraska  «  Roberts  y.  Dorent^  20  W.  K  B 

case  holds  that  in  an  action  of  fore-  397  (Franklin  Ca  C.  P.X 
closure  a  failure  to  find  the  amount 
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prooeedings  against  several  persons  owning  land  as  tenants 
in  common,  each  of  whom  is  bound  to  pay  his  eqnal  pro- 
portion of  the  debt,  a  portion  of  whom  bay  the  same  and  exe- 
cute another  mortgage  to  a  third  person  for  money  borrowed 
for  the  purchase  of  the  premises,  the  latter  mortgage  may  be 
enforced  against  that  portion  of  the  original  owners  in  com- 
mon who  did  not  join  in  the  purchase  of  the  premises.^ 
Devisees  under  a  will  who  have  an  interest  in  the  property 
should  be  made  parties  defendant.'  A  purchaser  assuming 
payment  of  a  mortgage  is  a  necessary  party  if  the  mortgagee 
desires  to  take  personal  judgment  against  him.  And  where 
there  are  several  purchasers,  each  of  whom  has  assumed  the 
mortgage,  all  should  be  joined,  as  each  one,  together  with  the 
mortgagor,  stands  in  the  relation  of  principal  and  surety ;  * 
and  if  the  mortgagee  seeks  to  enforce  the  personal  liability 
existing  between  such  parties,  it  is  necessary,  as  matter  of 
course,  that  all  should  be  made  parties.  But  a  purchaser  who 
takes  property  subject  to  a  mortgage  merely  is  not  a  neces- 
sary party  if  he  has  parted  with  the  premises,  as  a  personal 
judgment  cannot  be  obtained  against  him.^  A  guarantee  of 
a  mortgagor  does  not  lose  his  right  to  redemption  even  though 
not  made  a  party  to  the  proceedings.*  Persons  claiming 
title  by  virtue  of  a  sheriff's  sale,  which  in  fact  does' not  pass 
title,  are  not  necessary  or  proper  parties  to  an  action  to 
foreclose.' 

See.  572.  Limitations  to  actions  to  foreelose  mortgages. 
A  rule  has  been  adopted  by  the  supreme  court  of  Ohio 
with  respect  to  the  nature  of  a  mortgage  making  a  radical 
change  in  what  has  been  for  many  years  the  established  prao* 
tice  as  to  the  time  within  which  a  proceeding  to  foreclose  shall 
be  brought.  The  court  holds  that  a  mortgage  is  a  specialty, 
and  hence  falls  within  the  Afteen-year  period  of  limitation 
prescribed  by  the  code.  This  doctrine  is  placed  upon  the 
theory  that,  as  between  mortgagee  and  mortgagor,  the  title, 
upon  condition  broken,  rests  in  the  former,  and  that  his  right 

1  Rhodes  ▼.  Raymer,  6  O.  GL  CL  6&  *  Farguaj  v.  Felthousen,  45  Wia 

s  Knierin  y.  Zaengerle,  10  W.  L.  B.  80. 

292  (Cuyahoga  Ckx  a  P.).  •  Childa  t.  Childa,  10  O.  a  8891 

s  Scarry  v.  Eldridge,  68  iDd.  44;  •  Hall  t.  Toellgp  45  CaL  684 
Hand  ▼.  HutchiDson,  18  J.  &  S.  383. 
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Btill  exists,  as  at  oommon  law,  to  recover  possession  of  the 
premises  as  by  the  old  form  of  action  in  ejectment ;  that  a 
sale  on  foreclosure  is  not  a  recovery  of  real  estate.'  That 
being  the  case,  it  cannot  be  governed  by  the  statute  of  limit- 
ation relating  to  recovery  of  real  estate  prescribing  twenty- 
one  years.  This  is  a  logical  evolution  of  the  law.  Where  the 
mortgagor  has  died,  the  action  may  be  maintained  against 
the  administrator  or  executor.  The  petition  in  such  a  case 
must  show  that  eighteen  months  have  elapsed  since  the  date 
of  the  administration  bond.'  An  action,  however,  against  the 
estate  on  the  notes  secured  by  the  mortgage  is  barred  in  four 
years,'  unless  it  has  been  presented  and  allowed  by  the  admin- 
istrator. But  the  provisions  under  which  an  action  on  the 
notes  are  barred  being  a  part  of  the  administration  law  are 
not  applicable  to  foreclosure  of  the  mortgage,  which  is  gov- 
erned by  the  more  general  act  concerning  the  limitation  of 
actions,  and  the  creditor  has  his  remedy  in  equity.^ 

Sec.  673.  Nature  of  the  action — Personal  Judgment^ 
etc. —  The  mortgagee  at  oommon  law  had  the  right  to  prose- 
cute three  actions  concurrently,  namely,  an  action  to  foreclose^ 
a  personal  action  on  the  debt,  and  an  action  in  ejectment  to 
recover  possession  of  the  mortgaged  property.*  The  mort- 
gagee may  still  pursue  any  of  the  remedies  which  existed 
prior  to  the  code,  such  as  ejectment,  now  recovery  of  real 
property,  against  one  claiming  to  have  purchased  the  premises 
from  the  mortgagor,'  or  an  action  of  forcible  entry  and  deten- 
tion, notwithstanding  the  pendency  of  foreclosure  proceedings.^ 
It  must  now  be  considered  settled  that  an  action  to  foreclose 
a  mortgage  cannot  be  maintained  after  the  note  which  it  se- 

iKerr  ▼.  Lydecker,  61  a  &  240;  Oh.  880;  Delahy  ▼.  Clement,  8  HL 

31  W.  L.  B.  290;  Heighway  t.  Pen-  201;  Joalyn  v.  Millspangh,  27  Mich, 

dleton,  16  O.  786 ;  Allen  ▼.  Everly,  24  617 ;  Spenoe  t.  Insurance  Ca,  40  O.  & 

Ol  S.  97 ;  Hibbs  t.  Insurance  Co.,  40  617-20.    See  chapter  on  Real  Actions. 

O.  a  648-669.  sec.  — . 

•Green  v.  Ulyatt,  8  W.  L.  M.  44  «  Kerr  v.  Lydecker,  61  O.  a   240; 

'Ra,  sec.61ia  81    W.    L.  R  290;    ante,  sea  672; 

«  Fisher  v.  Mossman,  11  O.  a  42 ;  Hart  v.  Blackington.  W.  8S6 ;  Robin- 

Belknapp  v.  Oleason,  11  Conn.  160;  son  v.  Fife,  8  O.  a  661. 

9  W.  Lb  R  220 ;  Robinson  v.  Fife,  8  ^  Brid  weU  y.  Bancroft^  4  W.  K  11 

O.  a  661 ;  Clark  ▼.  Potter,  82  O.  a  49.  617  (1863)i 

^Dunklpy  ▼•  Van  Bureo,  8  John. 
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cures  is  barred.^  An  action  in  forclosure  is  strictly  a  proceed- 
ing in  rsniy  although  the  plaintiff  may  proceed  against  the 
defendant  personally  if  more  desirable.  In  an  action  to  fore- 
close a  mortgage  given  to  secure  payment  of  money,  or  to 
enforce  a  specific  lien  for  money,  the  plaintiff  may  also  ask  in 
his  petition  a  judgment  for  the  money  claimed  to  be  due;  and 
sach  proceedings  shall  be  bad  and  judgment  rendered  thereon 
as  in  a  civil  action  for  the  recovery  of  money.'  This  necessarily 
applies  only  to  those  who  are  personally  liable  for  the  debt.' 
A  personal  judgment  cannot  be  had,  however,  unless  the  peti- 
tion contains  an  express  prayer  therefor.^  The  pendency  of 
an  action  to  foreclose  a  mortgage  in  which  personal  judgment 
is  not  demanded  will  not  bar  another  action  upon  the  note 
alone  for  personal  judgment.*  Even  where  the  petition  only 
asks  that  the  mortgage  be  foreclosed  and  the  property  be  sold, 
an  amendment  may  be  made  so  that  personal  judgment  may 
be  obtained.*  A  widow  cannot  ask  for  personal  judgment  in 
an  action  by  her  for  the  recovery  of  her  dower  in  premises 
which  were  secured  to  her  by  a  mortgage  executed  by  a  pur« 
chaser  from  her  husband,  based  upon  the  ordinary  defeasance 
clause  of  a  mortgage.''  Nor  can  personal  judgment  be  rendered 
against  a  non-resident  defendant  who  has  only  been  served  by 
publication ;  *  nor  can  a  mortgagee  defendant  obtain  a  personal 
judgment  against  another  co-defendant.*  The  fact  that  no 
indorsement  is  made  upon  the  summons  of  the  amount  of 
judgment  asked  for,  when  the  petition  contains  a  prayer  for 
personal  judgment,  will  not  render  the  proceedings  erroneous," 
as  it  is  not  necessary  to  indorse  thereon  the  amount  or  nature 
of  the  claim." 
It  is  necessary  to  allege  title  to  the  note  and  mortgage, 

iKerr  ▼•  Lydecker,  51  O.  &L  240;  *Spence  ▼.  Insurance  Co.,  40  O.  S. 

31  W.  L.  R  dOa  617. 

3  0.  Code,  sec.  5031.  <Foote  t.  Sprague,  18  Kan.  16& 

<  Fleming  v.  Kirkendall,  81  a  &  See  Stephenson  t.  Reider,  2  W.  L.  & 

56a  885. 

^GMddingB  ▼.  Barney,  81  O.  a  80.  ^Hardinger  y.  Zeigler,  6  W.  L.  B. 

For  form,  see  sees.  568,  584    The  92^ 

court  may  order  an  execution  for  any  ^  Wood  v.  Stanberry,  21  O.  S.  14dL 

deficiency  after  the  proper^  is  ex-  *  Bank  t.  Fisk,  2  W.  Lb  M.  548L 

hausted.   Qiddings  ▼.  Barney,  miprcu  i*  Conn  v.  Rhodes,  26  O.  &  644 

Personal  serTioe  must  be  bad.    Buck-  ii  Larimer  v.  Clemmer,  81  O.  S.  4ML 
heimer  v.  Alsdorf,  2  W.  L  R  20G. 
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although  an  averment  that  a  note  was  daly  execnted  and  de- 
livered by  the  defendant  to  plaintiff,  and  that  there  is   dae 
thereon  a  certain  amonnt,  is  a  sufficient  allegation  of  owner- 
ship.^   But  where  an  action  is  brought  by  one  who  has    ac- 
quired title  to  a  mortgage  by  virtue  of  attachment  proceedings, 
he  should  plead  iail  necessary  facts  showing  his  title.^  The  action 
partaking  of  the  nature  of  an  equitable  proceeding,  the  plaint- 
iff may  attach  interrogatories  to  his  petition.'    But  where  he 
desires  to  ascertain  the  rate  of  interest  on  a  claim  of  a  defend- 
ant prior  mortgagee,  the  petition  must  contain  an  allegation 
that  the  mortgaged  property  is  not  sufficient  to  pay  both  mort- 
gages before  he  can  interrogate  as  to  the  rate  of  interest.^ 
There  can  be  no  doubt  as  to  the  right  to  join  an  action  on  the 
note  with  an  action  to  foreclose.*  A  mortgage  cannot  be  fore- 
closed by  piece-meal  by  selling  only  a  portion  of  the  premises 
which  it  covers.    If  this  course  is  pursued  by  the  mortgag^ee, 
he  waives  the  lien  on  the  remaining  property.*    In  a  suit  by 
a  judgment  creditor  to  enforce  the  same  against  real  estate 
upon  which  there  is  a  mortgage,  the  holder  of  the  mortga^ 
being  a  party  defendant  who  sets  the  same  up  by  answer, 
the  suit  will  be  dismissed  if  it  appears  that  the  debtor  has 
other  property  out  of  which  the  judgment  can  be  had.^    The 
assignee  of  a  note  and  mortgage  cannot  maintain  a  personal 
action  on  the  assignor's  guaranty  of  the  collectibility  of  the 
note,  made  at  the  time  of  assigning  the  same,  without  resort- 
ing to  the  mortgage.'  The  petition  must  contain  an  averment 
that  the  debt  is  due  at  the  time  the  action  is  commenced.* 
And  it  must  also  be  averred  that  the  mortgage  was  duly  en- 
tered of  record,  although  it  is  said  that  such  an  allegation  is 
immaterial  as  between  the  mortgagor  and  mortgagee.'* 

Sec.  574.  Averments  as  to  liens. — It  has  been  held  that  an 
averment  that  a  defendant  has  or  claims  to  have  a  lien  upon 
or  interest  in  the  premises,  the  nature  of  which  is  not  known 

1  Sommers  v.  Hawkins,  1  Clev.  Rep.       ?  Lee  v.  Harback,  2  W.  L  11  537. 
210 ;  ante,  sec.  50,  p.  50,  n.  7.  ^  TimmermaQ  v.  HoweU,  2  Ol  CL  C. 

a  Alsdorf  V.  Reed,  45  O.  S.  65a  27. 

^Ante,  sec.  60.  » Smith  v.  Holmes,  19  N.  Y.  271 ; 

<  Devore  v.  Dinsraore,  4  W.  L.  M.  Wattson  v.  Thibou,  17  Abh.  Pr.  184. 
144    See  sec.  60,  ante,  ^^  SL  Mark's  Fire  Ins.  Ca  ▼.  Harris. 

6  Ante,  sea  24.  13  How.  Pr.  05;  Budd  ▼.  Ejramer,  14 

«  ^lascarel  v.  Raffour.  51  Cal.  242.  Kan.  101. 


§  575.]  F0SE0L08UBB   OF  HOSTOAOE8.  659 

5  to  plaintiff,  does  not  state  any  fact  which  a  defendant  lien- 

ji  holder  is  bonnd  to  answer,  and  in  the  absence  of  any  other 

i  averment  or  pleading  by  the  defendant,  a  conrt  cannot  render 

a  decree  quieting  or  barring  the  claim  of  sach  a  defendant ;  a 
,  decree  made  upon  snch  pleadings  would  be  a  nullity.'    With- 

.  out  an  allegation  in  the  petition  in  some  way  controverting 

or  denying  the  validity  of  the  claim  of  a  defendant,  such  de- 
^  fendant  may  assume  that  his  lien  is  paramount  to  plaintiff's, 

and  his  rights  are  not  therefore  affected  by  the  proceedings.' 
'  The  usual  allegation  made  in  such  cases,  which  has  been  ap- 

proved by  courts  and  writers  generally,  is :  "  That  the  def  end- 
\  ant  6.  H.  has  or  claims  to  have  some  interest  in  or  lien  upon 

the  said  real  property ;  but  the  same,  whatever  it  may  be,  is 
subject  to  the  lien  of  the  said  mortgage  of  plaintiff." '  There 
must  be  an  allegation  showing  that  the  defendant's  claim  is 
inferior  to  that  of  the  plaintiff.  The  most  usual  allegation  in 
Ohio  probably  is,  "  that  the  defendant  A.  B.  has  or  claims  to 
have  some  interest  or  lien  upon  the  property  hereinbefore  de- 
scribed, which  plaintiff  asks  he  may  be  required  to  set  forth 
or  be  forever  barred  from  asserting  the  same."^  The  su- 
preme court  has  recently  held,  however,  that  an  averment 
that  a  co-defendant  has  or  claims  to  have  some  interest  in 
or  claim  upon  the  mortgaged  premises,  and  advises  him  that 
his  claim  or  lien  will  be  barred  if  he  fails  to  appear  and  dis- 
close it,  is  sufficient  without  averring  the  character  of  the 
interest.*  The  doctrine  of  this  case,  which  was  a  well-consid- 
ered one,  is  not  in  entire  harmony  with  the  strict  riile  an- 
nounced by  other  cases  considered  in  this  section,  and  must 
necessarily  supersede  all  others. 

Sec.  575.  illegation  of  demand.—  Whether  or  not  a  peti- 
tion to  foreclose  a  mortgage  should  aver  a  demand  for  pay- 

iLanghlin  ▼.  VogelBong,  6  O.  a  G  ^The   form    in  Swan's  P.  ft  P., 
407;  Spoon  v.  Coen,  44  O.  a  497.  pp.  415,  416,  Na  142,  has  been  ex- 
Bee  Blandin  v.  Wade,  20  Kan.  254;  pressly  disapproved  by  courts  in  other 
Delahaj  v.  Ooldie,  17  Ean.  268 ;  Short  statea 
V.  Nooner,  16  Kan.  22a  *  Winemiller  ▼.  Langhlln,  61  a  a 

«Laughlinv.Vogel8ong;6  O.  GG    ;  81  W.  L.  R870;  Anthony  v. 

407;  Strobe  v.  Downer,  18  Wis.  11;  Nye,  80  Cal  401;  Poett v.  Steama^SS 

Lewis  ▼.  Smith,  9  N.  Y.  602.  Cal  266. 

•Drury  ▼.  Clark,  16  How.  Pr.  434; 
Frost  V  Koon,  80  N.  Y.  42a 
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ment  depends  entirely  upon  the  conditions  or  the  defeasance 
clause  of  the  mortgage.  If  it  provides  that  the  note  therebj 
secured  shall  be  paid  within  a  certain  time  after  demand  is 
made,  then  demand  becomes  a  condition  precedent  to  the 
right  to  foreclose,  and  the  petition  must,  therefore,  contain 
an  allegation  that  a  demand  has  been  duly  mada^  Bat  in  the 
absence  of  any  such  stipulation  in  the  mortgage  itself,  or  if  it 
be  provided  merely  that,  "  if  the  mortgagor  shall  pay  or  cause 
the  note  to  be  paid,"  then  a  demand  of  payment  is  not  a  nec- 
essary condition  to  a  right  of  action  upon  the  mortgage.*  A 
demand  in  such  a  case  which  is  made  by  an  agent  of  the 
owner  of  the  note,  whose  agency  is  denied,  cannot  be  estab- 
lished by  the  mere  possession  of  the  note  by  such  agent.' 
Where  the  provisions  of  the  note  secured  by  mortgage  are 
such  that  the  same  is  payable  within  a  certain  number  of  days 
after  demand,  the  mortgage  cannot  be  foreclosed  unless  a  de- 
mand of  payment  is  first  made. 

Sec.  576.  Stipulations  as  to  defaults  In  piqrnient  of  in- 
stalments and  interest. —  Interesting  questions  have  arisen 
upon  the  construction  of  stipulations  in  mortgages  which  are 
out  of  the  usual  form ;  as,  for  example,  stipulations  as  to  de- 
faults in  the  payment  of  notes,  taxes  and  other  conditions. 
These  stipulations  are  made  entirely  in  the  interest  of  the 
mortgagee  and  relate  solely  to  the  remedy  to  be  pursued  by 
him.^  Where  it  is  provided  in  a  mortgage  that  if  an  instal- 
ment of  interest  or  principal  is  not  paid  at  the  time  stipu- 
lated, the  holder  thereof  may  elect  to  declare  the  whole  debt 
due,  an  election  by  the  holder  must  precede  an  action  to  fore- 
close.* Or  if  the  mortgage  contain  a  condition  that,  in  case  of 
default  in  the  payment  of  any  one  instalment,  the  whole 
debt  shall  thereby  become  due,  the  right  to  foreclose  will  ac- 
crue at  once  upon  such  default  before  all  of  the  instalments 

1  Inaurance  Ca  v.  Curtis,  85  O.  S.  ▼.  Wooster,  9  O.  S.  617.    See  Bank  v. 

848 ;  Bolman  v.  Lohman,  79  Ala.  68 ;  Prioe,  8  O.  &  299. 

Insurance  Ca  v.  Jones,  85  0. 8.  851.  <  Insurance  Ca  v.  Jones,  85  O.  SL 

'Insurance  Ca  v.  Curtis,  85  O.  S.  851. 

857.    That  a  right  of  action  will  lie  « McClelland  ▼•  Bishop^  48  a  S 

on  a  note  without  demand  is  settled  lia 

in  Hill  ▼.  Henry,  17  a  9;  Darling  •Randolph  ▼.  Middleton,96  N.  J. 

Eq,54a 
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are  due.  This  is  the  well-settled  practice.^  Where  a  mort- 
gage  provides  that,  after  the  interest  thereon  falls  due  and  re- 
mains unpaid,  the  holder  may  elect  that  the  whole  debt  shall 
thereby  become  due,  he  cannot  be  compelled,  after  making 
such  an  election^  to  accept  the  interest  and  waive  the  stipula- 
tion.* It  may  be  provided  in  a  mortgage  that  the  same  shall 
become  due  upon  failure  to  pay  taxes  or  interest,  in  which 
case  the  right  to  foreclose  accrues  upon  a  breach  of  the  condi- 
tion.' A  right  to  foreclose  has  been  held  to  exist  where  there 
is  a  default  in  the  payment  of  interest,  even  before  the  prin- 
cipal becomes  due.^  Where  it  is  stipulated  that  the  mortgage 
is  not  to  be  foreclosed  until  the  property  of  the  makers  of  a 
note  is  exhausted,  and,  after  judgment  has  been  rendered  on 
the  note,  it  appears  that  they  have  no  property  subject  to 
execution,  it  cannot  be  said  that  the  creditor  is  then  bound  to 
exhaust  the  equities  of  the  judgment  debtors  before  foreclos- 
ing the  mortgage.*  In  stating  a  case  where  the  stipulation 
in  the  mortgage  is  that  the  mortgagee  may  elect  to  declare 
the  whole  debt  due  upon  default  \n  the  payment  of  an  instal- 
ment or  in  interest,  the  petition  should  set  forth  the  default, 
and  aver  that  in  consequence  thereof  the  plaintiff  elects  to 
declare  the  whole  debt  due.*  Where  the  action  is  to  foreclose 
a  mortgage  for  a  failure  to  pay  interest  on  a  note  where  the 
note  itself  is  not  due,  but  becomes  due  during  the  pendency 
of  the  action,  a  supplementary  petition  may  be  filed  to  have 
the  amount  due  on  the  subsequent  note  determined.^ 

iBushfield  ▼.  Meyer,  10  O.  a  884;  >  Poweshiek  Ca  ▼.    Dennison,  86 

King  V.  Longworth,  7  O.  (Pt  2X  580  la.  244;    &  a,  14    Am.  Repi    621; 

(1836);  McGlellaiidT.  Bishop,  42  0.  a  Bachannan  ▼.  L.  Ina  Ca,  96  Ind. 

ll8;GroodQianT.Raibx)adCk>..2Disii.  510;   SUncliff  v.  Norton,  11  Kan. 

180 ;  Lansing  ▼.  Oapron,  1  Johns.  Ch.  2ia 

017;  Bank  ▼.  Strong,  9  Paige,  808;  «  Butler  ▼.  Blackman,  45  Conn.  159 ; 

Fisher  v.  MUlmine.  94  UL  828 ;  Ester-  Dederick  v.  Barber,  44  Mich.  19.  See 

brook  ▼.  Moulton,  9  Ifass.  298 ;  Dean  Goodman  ▼.  Railroad  Ca,  2  Disn.  176. 

V.  Ridge  way,  82  la.  757;  Vieno  ▼.  •Riblet  ▼.  Davis,  24  O.  &  114 

Gibson,  20  S.  W.  Rep.  717  (Tex.,  1892) ;  •  Harper  v.  Ely,  56  Dl.  179.    Notioe 

Grattan  ▼.  Wiggins,  28  CaL  16.    In-  of  election  is  necessary.    Jones  on 

stalments  falling  due  subsequent  to  Mortgages,   sea    1182;  Johnson   ▼. 

the  suit  may  be  brought  in.    Hig-  Van  Velser,  48  Mich.  208. 

ginsv.  We8t,5  0.  554.  ^Qjenn  ▼.   Hoffman,  2  W.   L.  M. 

'Malcolm  ▼.  Allen,  49  N.  Y.  448;  599.  This  was  held  in  an  old  supreme 

Van  Doren  y.  Dickinson,  88  N.  J.  Eq.  court  case  to  be  unneoessaiy.  Drake 

88a  V.  Bracket,  1  W.  L.  J.  896. 
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Sec.  577.  Litigating  paramount  titles. —  In  states  where 
the  code  is  adopted,  the  old  practice  that  qaestions  of  para- 
mount or  adverse  title  cannot  properly  be  litigated  in  fore- 
closure proceedings  is  adopted.^  This  practice  has  been 
doubted,  on  the  other  hand,  in  a  state  whose  jurispradenoe  is 
similar  to  that  of  Ohio,  inclining  rather  to  the  view  that  the 
consideration  of  all  questions  of  adverse  titles  in  foreclosure 
proceedings  is  more  in  harmony  with  the  general  policy  of  the 
code,  whose  object  is  to  have  the  whole  subject  litigated  in  a 
single  action.' 

See.  578.  Petition  of  foreelosore  by  the  original  mort- 
gagee— Simple  form.— 

I.  The  plaintifiF,  S.  B.  W.,  for  a  cause  of  action  says  that  on  the 

day  of ,  18 — ,  the  said  defendants  made  and  delivered 

to  the  plaintiff  their  promissory  note  of  that  date,  a  copy  of 
which  IS  hereto  attached,  marked  ^'  Exhibit  A ''  [or,  a  copy  of 
which  with  all  the  indorsements  thereon  is  as  follows] : 

The  plaintiff  says  that  he  is  still  the  owner  and  holder  of 
said  note ;  that  there  are  no  indorsements  thereon ;  and  that 
there  is  due  him  from  said  defendants,  upon  said  note,  thesam 

of dollars  and cents,  which  he  claims  with  per 

cent,  interest  thereon  from  . 

IL  For  a  second  cause  of  action  the  plaintiff  adopts  so  much 
of  the  first  cause  of  action  as  is  contained  between  the  words, 

"— — "  in  the  first  line,  to  and  including  the  words  ** 

"  in  the line  thereof,  the  same  as  if  fuUv  rewritten 


herein,  and  says  that  said  defendants,  on  the day  of 

18 — ,  to  secure  the  payment  of  said  promissory  note  set  fortli 
in  the  first  cause  of  action  herein,  executed  and  delivered  to 
the  plaintiff  their  certain  mortga^  deed,  and  thereby  con- 
veyed to  the  plaintiff,  his  heirs  and  assigns,  the  following  de- 
scribed lands  and  tenements,  to  wit :  IDssoription  of  property.'} 

The  said  mortgage  deed  contained  a  condition,  in  substance, 
that  if  the  said  defendants  should  pay  or  cause  to  be  paid  the 
said  promissory  note  to  the  plaintiff,  his  heirs  or  assigns,  when 
the  same  became  due,  with  the  interest,  then  said  mortgage 
deed  should  become  void,  otherwise  to  be  and  remain  in  full 
force  and  virtue. 

The  plaintiff  says  that  by  reason  of  the  non-payment  of  said 

ifian  FranciBOO  v.  Lawton,  18  CaL  Pelton  v.  Ferrin,  18  WIb.  232;  Pome- 

465;  Cragan  ▼.  Miner,  6  G  L.  J.  854;  toy's  Code  Rem.,  sea  884 

Banoing  v.  Bradford,  21  Minn.  808 ;  3  Bradley  ▼.  Parkhant»  20  EaiL  462. 

McCormick  v.  Wilson,  25  lU.  274 ;  See^  also,  Bayer  v.  Cockerill,  8  Kan. 

Eagle  F.  Ina.  Co.  v.  Lent»  6  Paige,  282;  chapter  on  Joinder  of  ActioD& 
635 ;  Corning  ▼.  Smith,  6  N.  Y.  82 ; 
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promissory  note,  and  the  interest  dae  theieon,  the  said  mort- 
gage deed  has  become  absolute. 

That  on  the day  of ,  18 — ,  at o'clock  — .  M, 

the  said  mortgage  deed,  was  delivered  to  the  recorder  of  said 

coanty  for  record,  and  was  by  him  daly  recorded  on  the 

day  of  said  month  and  year,  in  volume of  the  record  of 

mortgages,  pages and ,  of  said  county. 

Wherefore  the  plaintiff  prays  that  the  court  may  deter- 
mine the  amount  due  him  upon  said  promissory  note  and 
render  judgment  therefor;  that  said  mortgage  deed  may  be 
foreclosed,  the  said  premises  ordered  to  be  sold,  and  the  pro- 
ceeds applied  in  payment  of  said  debt,  and  for  all  necessary 
equitable  relief.  E.  W.  T., 

Attorney  for  Plaintiff, 

Note.—  Adopted  from  Niles  ▼.  Parks,  49  O.  8,  870. 

appraisement  and  Sale, —  After  property  has  been  twice  offered  and  not 
soldT  a  new  appraisement  may  be  ordered,  upon  motion  of  either  party.  But 
after  it  has  been  three  times  offered,  the  court  is  not  autliorizeid  to  fix  an 
amount  for  which  it  can  be  sold.    Brown  v.  Insurance  Co.,  6  O.  C.  C.  82. 

Beoord. —  All  mortgages  take  effect  from  time  of  delivery  to  recorder. 
Magee  ▼.  Beatty,  8  0. 896 ;  May  ham  ▼.  Ck>mbs,  14  O.  428 ;  White  ▼.  Denman, 
1  O.  8.  110.  Mortgages  may  be  placed  on  record  after  death  of  mortgagor. 
Bank  ▼.  Dondna,  8  W.  L.  K  789;  Gill  v.  Pinney,  12  O.  a  Sa  Mistakes  of 
recording  officer  will  not  affect  the  validity  of  the  mortgage.  Stanbury  v. 
ONeil,  11  W.  Lu  a  260;  Brown  ▼.  Kirkman,  1  O.  a  116.  The  lien  of  a  sec- 
ond mortgage  first  recorded  is  preferred.  Stansell  v.  Roberts,  18  O.  148. 
An  unrecorded  mortgage  or  equitable  assignment  is  good  as  between  the 
parties,  but  as  to  third  parties  operates  only  from  date  of  record.  Fosdick 
V.  Barn  8  O.  &  471 ;  Sidle  ▼.  Maxwell,  4  O.  a  286 ;  Stewart  v.  Hopkins.  80  O.  a 
608 ;  Snyder  v.  Betz,  2  O.  CL  C  484.  Notice  of  prior  unrecoraed  mortgage 
will  not  postpone  the  second  raortgaga  Stansell  v.  Roberts,  18  O.  148; 
Mayhara  ▼.  Combs,  14  0. 428.  Mortgages  have  priority  of  lien  in  the  order 
of  delivery  to  recorder.  Bercow  v.  Cockrill,  20  O.  a  168.  A  mortgage  re- 
corded in  deed  record  is  operative  against  subsequent  porchaser  without 
actual  knowledge    Smith  v.  Smith,  18  O.  a  53a 

Sec.  579.  Petition  where  another  party  claims  to  own  a 

portion  of  the  premises^  and  against  other  mortgagees. — 

The  said  plaintiff,  M.  J.  8.,  complains  of  the  said  defendant, 

D.  S.  B.,  for  that  the  said  defendant,  on  the day  of , 

18 — ,  at  D.,  Ohio,  made  his  promissory  note  in  writing  of  that 
date,  and  then  and  there  delivered  the  same  to  the  plaintiff, 
and  thereby  promised  to  pay  to  the  said  M.  J.  8.,  or  order, 

dollars  and  cents,  one  year  after  tne  date  thereof, 

with  interest  at per  cent,  per  annum  from  date  until  paid, 

which  period  has  elapsed ;  yet  the  said  D.  8.  B.,  defendant,  has 
not  paid  said  note,  nor  the  interest  thereon,  nor  any  part 
thereof,  and  there  are  no  indorsements  thereon ;  a  copy  of 
which  note  is  hereto  attached  and  filed  as  an  exhibit  [or,  which 
is  as  follows,  to  wit].    There  is  now  due  to  the  plaintiff  from 

said  D.  8.  B.  thereon  the  sum  of  $ ,  with  interest  at 

per  cent,  from ,  18 — . 


\ 


664  FoaEOLoacBB  of  hobtoaobs.  [g  579. 

[£.  formal  avwmentt  for  aeoond  coum  qf  action  as  in  an£e, 
see.  678.] 

The  Baid  plaintiff  farther  complains  of  the  said  D.  S.  B.,  for 
that  the  said  defendant,  in  order  to  secure  the  payment  of 
said  note  and  the  interest  thereon,  according  to  the  tenor  and 
effect  thereof,  executed  and  delivered  to  plaintiff  his  certain 

mortgage  deed  on  the  said day  of ,  18 — .  and  thereby 

conveyed  to  the  said  plaintiff  in  fee-simple,  her  heirs  and  as- 
Biena,  the  foUowing described  premises,  to  wit:  [2?e8crij>tu?n 
^  property. 1 

Saia  mortgage  deed  had  a  condition  therenoder  written  as 
follows,  to  wit;  \Copy  condition  or  tuiiBianca.'] 

The  said  mortgage  deed  was  left  with  the  recorder  of  D. 

county,  Ohio,  to  Be  oy  hira  recorded,  at  o'clock  — .  it., 

,  18 — .  and  was  recorded ,  18 — ,  in coaaty,  rec- 
ord of  mortgages,  volume ,  page . 

There  is  due  the  said  plaintiff  from  the  said  defendant, 
D.  S.  B.,  on  the  note  and  mortgage  in  the  petition  described, 

the  sum  of  { ,  with  interest  at per  cent,  from , 

18 — ,  which  the  said  defendant  has  failed  to  pay  according  to 
the  tenor  and  effect  thereof,  by  reason  whereof  said  mort- 
gage deed  has  become  absolute. 

The  said  L.  B.,  defendant,  at  the  time  said  note  and  mort- 
gage were  giveo,  claimed  to  own  the  undivided  one-fourth  of 
said  premises,  and  now  claims  some  interest  in  said  premiBes 
by  way  of  mortgage,  the  exact  nature  of  which  plaintiff  is 
ignorant,  and  she  therefore  asks  that  he  be  required  to  answer 
and  set  forth  his  claim  or  be  forever  barred.' 

The  said  defendants,  A.  C.  and  N.  C,  his  wife,  claim  some 
interest  in  said  real  estate,  the  exact  nature  of  which  plaintiff 
is  ignorant,  and  she  therefore  asks  that  they  may  be  required 
to  answer  and  set  forth  their  claim  or  be  forever  barred. 

Wherefore  the  plaintiff  prays  that  an  account  may  be  taken 
by  the  court  of  the  amount  due  the  plaintiff  from  said  defend- 
ant, D.  S.  B.,  on  said  note  and  mortgage,  and  that  the  said 
D.  S.  B.  be  ordered  to  pay  the  amount  so  found  doe  by  the 
court  within  a  short  time  to  be  named  by  the  court,  and  in 
default  thereof  that  the  court  order  said  andivided  one-fourth 
of  said  premisesi)  or  such  part  thereof,  if  less  than  the  amount 
stated  in  said  mortgage  deed,  owned  by  said  D.  S.  B.,  to  be 
appraised,  advertised  and  sold  according  to  law,  and  the  pro- 
ceeds applied  to  the  payment  of  the  amount  8o  found  to  be 
doe  by  the  court,  and  for  such  other  and  further  relief  as  the 
equity  of  the  case  may  require.  J.  H., 

Attorney  for  Flaintifl. 

NoTK— fVom  Benton  v.  Shafer,  47  a  a  117 
1  See  ante,  sec.  571 


§  580.]  FOBECLOSUBB  OF  MOBTGAOES.  665 

Sec.  580.  Petitiou  by  executor  of  mortgagee  against 
widow  and  heirs  of  mortgagor  for  foreclosure  merely. — 

That  on  the  day  of ,  18 — ,  W.  B.  died  testate 

leaving  a  will  which  was  duly  probated  by  the  probate  ooart 

of county  on  the  day  of ,  18 — ,  and  the  said 

plaintiff  was  duly  appointed  and  qualified  as  the  executor  of 
the  said  last  will  and  testament  of  said  deceased,  and  is  still 
qualified  and  acting  as  said  executor. 

That  on  the day  of ,  18 — y  one  J.  W.  B.  executed 

and  delivered  to  the  said  W.  B.  his promissory  notes  of 

that  date,  being  for  a  balance  of  purchase-money  of  the  tract  of 
land  hereinafter  described,  each  of  said  notes  being  for  the 
sum  of  $ ,  copies  of  which  are  as  follows:  [Copy7\ 

2.  IJParmcU  av&nnents.]  Plaintiff  further  says  that,  to  se- 
cure the  payment  of  the  said  notes  and  the  interest  thereon 
as  it  should  become  due,  the  said  J.  W.  B.  and  the  defendant 

S.  F.  B.,  his  wife,  on  the  said day  of ,  18 — j  executed 

and  delivered  to  the  said  W.  B.  their  mortgage  deed,  and 
thereby  conveyed  to  the  plaintiff's  said  testator,  W.  B.,  his 
heirs  and  assigns,  the  following  described  lands  and  tenements 

situated  in  the  county  of and  state  of  Ohio,  to  wit :  [2?^ 

acription  of  premises.'] 

The  condition  contained  in  said  deed  was  in  substance  that 
if  the  said  J.  W.  B.  should  pay  the  notes  according  to  the 
tenor  thereof  the  said  deed  should  be  void,  otherwise  to  be 
and  remain  in  full  force  and  virtue  in  law. 

Plaintiff  further  says  that  since  the  execution  of  said  deed 
and  notes  the  said  J.  W.  B.  departed  this  life  intestate,  leav- 
ing as  his  sole  heirs  and  representatives  the  defendant  S.  F.  B., 
his  widow,  and  the  defendant  M.  B.,  an  infant  child  under  the 
age  of  twelve  years. 

On  the  day  of ,  18 — ,  at  —  o'clock  — .  M.,  the 

said  mortgage  was  delivered  to  the  recorder  of county 

to  be  by  him  entered  for  record  and  was  recorded  in  volume 
of  mortgages  at  pages and  following. 

The  said  deea  has  become  absolute.  There  is  due  and  un- 
paid on  the  second  of  said  notes  the  sum  of dollars  with  in- 
terest thereon  from  the  day  of ^  18 — .    The  third 

mentioned  note  is  due  and  unpaid,  to  wit,  the  sum  of 

dollars,  with  interest  thereon  from  the day  of ^  18— > 

at  the  rate  of per  cent,  per  annum  payable  annually. 

There  is  due  and  unpaid  for  annual  interest  on  the  whole  of 

said  notes  the  sum  of dollars  with  interest  thereon  from 

the day  of ,  18 — . 

There  is  also  due  as  the  annual  interest  on  the  sum  of 

dollars,  the  principal  sum  of  fourteen  of  said  notes,  the  sum 

of dollars,  with  interest  thereon  at  the  rate  of per 

cent,  from  the day  of ,  18 — .    There  is  also  due  on 
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said  principal  sum  the  interest  which  became  dae  on  the 


day  of J 18 — ,  to  wit,  the  sum  of  dollars,  together 

with  interest  thereon  at  the  rate  of per  cent,  per  anniim, 

less  what  interest  may  be  found  due  on  second  and  third  notes 
aforesaid. 

The  plaintiff  therefore  prays  that  there  be  an  account  of 
the  amount  due  upon  the  several  notes  mentioned  herein  and 
the  interest  accrued,  that  said  mortgage  be  foreclosed,  the 
said  premises  ordered  to  be  sold,  that  an  order  of  sale  issue 
to  the  sheriff  to  sell  the  said  premises  as  upon  execution,  and 
for  such  other  and  further  relief  as  may  be  Pf oper  in  the  prem- 
ises. B.  B.  K.,  Attorney. 

Sec.  581.  Petition  where  mortgage  was  taken  upon  fraud- 
ulent representations  that  there  were  no  other  mortgages.— 

The  plaintiff  says :  1st.  That  on  the day  of 


the  defendant  R  M.  executed  to  him  his  two  certain  promis- 
sory notes  of  that  date,  copies  of  each  of  which  are  hereto  at- 
tached, marked  Exhibits  A  and  B  respectively  lar^  a  copy  of 
which  notes  is  as  follows] :  ICqpy.'] 

There  is  due  plaintiff  upon  said  notes  the  sum  of  $ which 

he  claims  with  interest  from . 

[I^ormaZ  averments  as  in,  ante^  see,  678.'] 

2d.  On  the day  of ,  18 — ,  the  defendants  R  M.  and 

C.  M.,  his  wife,  to  secure  the  payment  of  said  two  notes  and 
interest  thereon,  executed  and  delivered  to  plaintiff  their 
mortgage  deed  and  thereby  conveyed  to  this  plaintiff,  his 
heirs  and  assigns,  the  following  lands  and  tenements,  situate  in 

the county  of and  state  of  Ohio,  and  described  as 

follows :  \_DesoripUon  of  lands.'] 

3d.  The  condition  contained  in  said  mortgage  deed  was  in 

substance  that  if  the  said should  well  and  truly  pay 

the  aforesaid  promissory  note  with  interest  thereon,  according 

to  the  tenor  and  effect  thereof,  to  the  said j  his  heirs 

and  assigns,  then  said  deed  to  be  void,  otherwise  to  be  and 
remain  in  full  force  and  virtue  in  law  forever. 

4th.  On  the day  of ,  18 — ,  at o'clock  —  M., 

said  mortgage  deed  was  filed  in  the  office  of  the  recorder 

of county,  Ohio,  to  be  by  him  entered  on  record,  and  on 

the day  of ,  18 — ,  the  same  was  recorded  as  required 

by  law. 

Plaintiff  says  that  as  between  him  and  all  the  defendants, 
except  B.,  B.  &  C,  his  is  the  first  mortgage  and  lien  upon  said 
described  premises  and  should  be  paid  out  of  the  proceeds 
arising  from  the  sale  of  the  same. 

That  sometime  in ,  18 — ,  the  defendant  J.  M.  executed 

and  delivered  to  the  defendants  R  and  C.  M.  a  warranty 
deed  for  said  described  premises,  and  at  the  time  the  plaintifr 
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took  his  said  mortgage  on  said  premises,  said  J.  M.  represented 
to  this  plaintiff  that  there  was  not  any  lien  or  mortage  on  the 
same,  and  plaintiff,  relying  on  the  statement  so  made  by  J.  M. 
with  reference  to  the'^same,  forbore  to  make  an  examination 
of  the  record,  and  was  indaced  to  take  his  said  mortgage  on 
said  premises  by  reason  of  said  J.  M.'s  said  representations 
that  said  premises  were  entirely  free  and  clear  of  all  incum- 
brances, when  in  fact,  plaintiff  says,  he  is  advised  and  believes 
that  there  was  then  and  still  is  a  mortgage  on  the  same  for 
a  boat  $— —  to  the  defendants  B.,  C.  &  0.,  and  plaintiff  says 
he  first  learned  that  said  representations  of  said  J.  M.  were 
untrue  on ,  18 — . 

Plaintiff  says  the  defendant  H.  S.  H.  has  a  mortgage  on 
said  premises,  or  a  note  secured  by  the  mortgage  held  by  the 
defendant  J.  M.,  but  he  says  that  said  note  and  the  security 
for  it  is  the  sole  and  separate  property  in  her  own  right  of  the 
said  H.  S.  H. 

The  defendants  E.  and  R  S.  W.  have  or  claim  to  have  some 
lien  in  or  upon  said  lands  and  tenements,  but  whatever  claim 
they  or  either  of  them  have  is  subsequent  .to  that  of  plaintiff, 
and  should  be  postponed  to  plaintiff's,  but  the  exact  nature  and 
amounts  of  their  claims  plaintiff  is  not  advised  of,  and  asks 
proof  of  the  same. 

Plaintiff  asks  that  his  said  mortgage  may  be  foreclosed,  the 
said  premises  ordered  to  be  sold,  and  tne  proceeds  arising  from 
such  sale  applied  to  the  payment  of  his  debt,  and  that  execn- 
cion  be  awarded  for  any  balance,  and  for  such  other  and  fur- 
cher  relief  as  he  may  be  entitled  to  in  the  premises. 

Sec.  582.  Petition  against  defendant  holding  tax-title 
Jeed  claimed  to  be  vold^  and  defendant  claiming  premises 
under  land  contract. — 

I^^rat  cause  of  action: 

I.  The  said  plaintiff  F.  J.  complains  of  the  said  defendant 
J.  n.  H.  for  this:  that  there  is  due  him  from  said  defendant 
on  a  promissory  note,  a  copy  whereof  with  all  in- 
dorsements thereon  is  hereto  attached,  marked  ^^  Exhibit  A," 

and  made  a  part  hereof,  the  sum  of  dollars,  which  sum 

plaintiff  claims  of  said  defendant  with  interest  thereon  at  the 

rate  of pei  cent,  per  annum  from  the day  of ^ 

18—. 

II.  That  to  secdre  said  promissory  note  the  said  defendant 
J.  H.  H.,  on  the  day  of  ,  18 — ,  executed  and  de- 
livered to  this  plaintiff  his  mortgage  deed  of  that  date  and 
thereby  conveyed  to  this  plaintiff  the  following  described 
premises,  lands  and  tenements,  to  wit:  Situated  in  the  city  of 

,  county  of ,  and  state  of  Ohio,  and  known  as  [describe 

propertyl* 
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On  the day  of  ,  18 — ,  at o'clock  — .  M.,  this 

plaintiff  duly  delivered  said  mortgage  deed  to  the  recorder  of 
said  county  of for  record,  and  the  same  was  by  said  re- 
corder duly  recorded  in  volume  at  page   of  the 

records  of  said county. 

Said  deed  had  a  condition  thereunder  written  that  if  said 

,  his  heirs,  assigns,  executors  or  administrators,  should 

well  and  truly  pay  said  promissory  note  according  to  the  tenor 
thereof  to  the  said  plaintifF,  bis  heirs  or  assigns,  then  said  deed 
to  be  void,  otherwise  to  remain  in  full  force  and  virtue  in  law. 

The  condition  of  said  mortgage  deed  hath  been  broken  and 

the  same  hath  become  absolute  for  this :  that  the  said 

and  his  assigns  have  failed  to  pav  said  note  according  to  the 
tenor  thereof,  but  so  to  do  have  tailed  and  refused,  and  there 
is  now  due  plaintifiF  on  said  note  and  mortgage  the  sum  of 

dollars,  which  sum  is  due  with  interest  at  the  rate  of 

per  cent,  per  annum  from  the day  of ^  18—,  and 

which  is  the  amount  due  after  giving  credit  for  all  payments 
and  the  proceeds  of  the  other  property  in  the  mortgage  de- 
scribed, and  is  the  first  lien  on  said  premises.  The  said  de- 
fendant M.  A.  H.,  wife  of  J.  SL  H.,  released  her  right  of 
dower  in  said  mortgage  deed. 

That  said ,  defendant,  claims  title  to  said  premises 

by  a  tax  deed,  but  plaintiff  says  that  the  sale  by  which  he  ac- 
quired title  was  defective  and  void;  that  the  advertisement  of 
the  property  for  sale  was  insufficient;  that  no  effort  was  made 
to  collect  said  tax  before  sale ;  that  no  suit  was  brought  to 
collect  said  tax,  and  that  the  tax  deed  is  thereby  defective 

and  void,  and  the  only  claim  that  the  said has  is  for 

the  sum  of  $ ,  with  interest  from ^  18 — ,  as  a  lien  upon 

said  premises. 

That  said  defendant claims  to  have  some  title  to 

said  premises  by  deed  from  J.  H.  H.,  but  the  same  is  subse- 
quent to  and  inferior  to  plaintiff's  claim. 

Wherefore  the  plaintiff  prays  that  said  [defendant  hamng 
tax  title']  and  [defendant  daiming  property  oy  land  oontract] 
may  be  required  to  set  up  their  claims  to  said  premises  or  be 
forever  barred,  and   plaintiff  prays  jud^ent  against  said 

for  the  sum  of dollars,  with  Interest  at  the 

rate  of per  cent,  per  annum  from ,  18 — . 

Plamtiff  prays  that  the  premises  in  the  petition  described 
may  be  ordered  to  be  sold  according  to  law  and  the  proceeds 
applied  to  the  payment  of  plaintiff's  claim  and  costs,  and  for 
such  other  and  further  relief  as  equity  may  require. 

W.  &  S., 
Attorneys  for  Plaintiif. 

NOTEL^From  Jaeger  v.  nar<ly.  4S  O.  S.  33"5. 
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See.  683.  Petition  by  assignee  of  notes  and  mortgage 
against  maimer  and  iadorser^  for  personal  Judgment  and 
foreclosure. — 

I.  PlaintifiTs  cause  of  action  is  founded  upon  a  promissory 
note  of  which  the  following  is  a  copy,  viz. :  [^S!^^  out  copy.] 

The  following  are  the  only  credits  and  indorsements  thereon, 
viz. :  [Set  out  orsdits  and  indorsements.'] 

On  the day  of ,  18 — ,  and  after  said  note  became 

dae,  the  said  W.  I),  indorsed  and  delivered  the  same  to  these 
plaintiffs. 

The  defendants  E.  S.  and  0.  0.  S.  are  liable  on  said  note  as 
makers,  and  the  defendant  W.  D.  as  indorser.  There  is  due 
from  the  defendants  to  the  plaintiffs  on  said  note  the  sum  of 

dollars,  which  he  claims  with  interest  from  the day 

of  ,  18—,  payable  annually. 

II.  These  plaintiffs  farther  say  that  at  the  time  of  the  exe- 
cution of  the  notes  above  set  forth  and  to  secure  the  payment 
of  the  same  and  the  money  stated  therein,  the  said  Cf.  0.  8. 
and  E.  8.,  his  wife,  did  by  their  mortgage  deed,  duly  executed 
and  delivered  to  the  said  W.  D.,  convey  to  the  said  defendant 
W.  D.,  his  heirs  and  assigns  forever,  the  following  real  estate 

situated  in  the  county  of ,  in  the  state  of  Ohio,  and  in 

the  city  of ,  and  iJbunded  and  described  as  follows,  viz. : 

[Set  out  description.']  To  have  and  to  hold  the  same  to  the 
said  W.  D.,  his  heirs  and  assigns,  and  to  his  and  their  own 
use  and  behoof  forever.  This  mortgage  deed  was  given  to 
secure  a  part  of  the  purchase-money  for  said  premises  as  is 
recited  therein  —  which  said  deed  of  conveyance  had  a  condi- 
tion thereunder  written  whereby  it  was  provided  that  if  the 
said  0.  0.  8.  and  E.  8.  shall  pay  or  cause  to  be  paid  unto  the 
said  W.  D.  their  seven  certain  promissory  notes  of  even  date 

herewith,  each  for  the  sum  of dollars,  payable  in 

years  respectively,  and  bearing  interest  at  the  rate  of per 

cent,  per  annum,  interest  payable  annually,  when  the  same 
became  doe  and  payable  according  to  their  tenor  and  effect, 
then  these  presents  to  be  void,  otherwise  to  be  and  remain  in 
full  force  and  virtue. 

The  said  mortgage  deed  was  duly  left  with  the  recorder  of 

said  county  of on  the  day  of ,  18 — ,  at 

o'clock  — .  M.,  for  record,  and  was  by  him  duly  recorded  in  the 

record  of  mortgages  in  volume ,  at  page ^  record  of 

mortgages  of  said county,  Ohio. 

That  when  said  promissory  notes  became  due  and  payable 
according  to  the  tenor  and  effect  thereof  as  set  forth  in  the 
first  and  second  cause  of  action  herein,  they  were  not  paid  or 
any  part  thereof,  except  the  interest  thereon  for  the  first  yeaf 
on  each  of  said  notes;  that  there  is  due  and  unpaid  on  each  of 
said  notes  all  interest  payable  annually  —  wnereby  the  con- 
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ant  files  an  answer  and  cross-petition  service  should  be  made  the 
same  as  upon  the  original  petition^  if  he  is  in  default.  Other- 
wise a  personal  judgment  cannot  bo  rendered  upon  a  cross- 
petition  without  a  summons  being  issued  thereon  when  the 
defendant  is  in  default  for  answer  to  the  original  petition.^ 
Where  a  judgment  is  rendered  on  a  note  and  mortgage  against 
the  maker  and  payee  as  an  indorser,  and  an  order  of  sale  has 
^been  made,  the  same  cannot  be  reversed  upon  the  ground  that 
such  payee  has  not  been  served  with  process.*  If  the  defend- 
ant is  a  non-resident,  service  must  be  made  as  in  other  cases 
by  publication.  A  judgment  in  foreclosure  against  a  non- 
resident mortgagor  without  constructive  service,  as  required 
by  the  code,*  will  not  bar  his  equity  of  redemption;*  nor  can 
a  personal  judgment  be  rendered  against  such  a  non-resident 
defendant  upon  constructive  service  merely.*  Where  the  affi- 
davit upon  which  service  by  publication  has  been  made  is  in 
proper  form,  the  jurisdiction  of  the  court  cannot  be  collater- 
ally assailed  upon  the  ground  that  it  is  false.* 

Sec.  586.  The  right  to  trial  by  jury. —  The  question  as  to 
whether  or  not  parties  in  foreclosure  have  a  right  to  demand 
trial  by  jury  is  often  a  perplexing  one,  and  has  troubled  both 

practioner  and  court.  There  is  no  difficulty  when  personal 
judgment  is  asked,  as  the  code  requires  the  same  proceedings  to 
be  had  as  in  a  civil  action  for  the  recovery  of  money  only,'  in 
which  case  issues  of  fact  must  be  tried  to  a  jury  unless  waived.* 
It  is  generally  conceded  that  where  questions  of  fact  are 
presented  which,  if  true,  will  extinguisn  the  right  to  fore- 
close, a  trial  by  jury  may  be  demanded.  This  doctrine  has 
been  expressly  laid  down,  and  followed  in  practice,  and  yet  re- 
cent adjudications  are  apparently  at  variance  with  it.  A  brief 
review  of  the  cases  is  made  here,  reference  being  made  to 
the  chapter  in  the  first  volume  on  the  Mode  of  Trial,  where 
the  question  is  solved.  As  a  legal  and  an  equitable  cause 
of  action  are  joined,  it  is  therefore  said  that,  where 
a  judgment  is  asked  upon  the  note  and  for  the  sale  of  the 

United  States  district  court  sitting  at  '  Thatcher  v.  Dickinson,  3  O.  C.  C. 

Columbus,  Ohio,  in  an  action  against  144. 

a  clerk  for  failure  to  issue  summons,  '  Larimer  v.  Olemmer,  31  O.  S.  499. 

decided  that  under  the  Ohio  statutes  ^  o.  Code,  sec.  6048. 

it  was  the  duty  of  the  attorney  to  see  *  Endell  v.  Leibrock,  33  O.  S.  254. 

that   the   summons  was   properly  s  Wood  v.  Stanberry,  21  O.  S.  142. 

placed  in  the  hand  of  the  sheriff,  and  ^  Laughlin  v.  Vogelsong,  5  O.  C.  C. 

that  there  was  no  liability  on  the  407 ;  Harris  v.  Hardeman,  14  How. 

part  of  the  clerk.    Reversed  by  U.S.  334 ;  Fowler  v.  Whitman,  2  O.  S.  271 ; 

Ct.  of  Appeals.    4  Oh.  Leg.  I^ews,  Buchannan  v.  Roy,  2  O.  S.  251. 

175 ;  B.  A  0.  R.  R.  Co,  v  Grubbs.  ^  0.  Code,  sec.  5021. 

» 0.  Code,  sec.  5021. 
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mortgaged  property,  any  issae  of  fact  which  affects  the  judg- 
ment upon  the  note  is  an  issue  which  either  party  has  a 
right  to  demand  shall  be  tried  to  a  jury.*    Yet  a  trial  by 
jury  was  denied  in  an  action  to  subject  the  estate  of  a  married 
woman  to  the  payment  of  a  note  and  for  foreclosure.'    Id 
another  instance,  in  an  action  against  a  defendant  grantee  who* 
had  assumed  payment  of  the  mortgage,  which  was  controi' 
verted,  a  demand  to  trial  by  jury  was  made,  which  the  trial  - 
court  refused.    In  9k per  curiam  report  it  was  stated  that  in 
taking  an  account  without  a  jury,  to  ascertain  how  much  ol 
the  mortgage  debt  remained  unpaid,  and  in  allowing  ezecu*- 
tion  against  the  mortgagor,  the  trial  court  did  not  err.'    Im 
another  case,  decided  by  the  circuit  court  of  Ohio,  upon  the* 
same  question,  in  which  a  defendant  mortgagor  answered  Bet>- 
ting  up  a  defense  that  the  mortgage  given  to  the  plaintiff^  to 
secure  a  balance  of  unpaid  purchase-money,  upon  certain  mis* 
representations  for  which  he  claimed  damages,  the  rule  was 
adopted  that,  where  new  matter  is  set  up  in   an  answer 
which  states  a  legal  cause  of  action,  which,  if  established,  ex- 
tinguishes the  cause  of  action  set  forth  in  the  petition,  a  right 
of  trial  by  jury  exists.*    The  converse  of  this  arises  where 
new  matter  is  set  up  in  an  action  constituting  an  equitable 
case,  extinguishing  a  legal  cause  of  action  contained  in  the 
petition.*    In  still  another  case,  where  the  prayer  was  for  an 
ordinary  decree  of  foreclosure,  and  the  answer  of  the  defend* 
ant  was  that  he  had  paid  the  mortgage  indebtedness,  the  right 
to  trial  by  jury  was  held  not  to  exist.* 

1  Ladd  V.  Jones,  10  O.  a  487  (1859) ;  case  in  which  it  was  held  that  if  the 

Brundridge  ▼.  Goodlove,  80  O.  S.  874  legal  defense  set  up  were  such  that,  if 

(1876) ;  Kellar  v.  Wenzell,  33  O.  a  established,  it  would  extinguish  the 

579l  equitable  cause  of  action,  is  expressljr 

*  A  very  v.  Van  Sickle,  85  O.  &  270.  disapproved.  The  defease  made  Id 
This  action  would  be  inapplicable  this  case  was,  that  the  mortgage^ 
under  the  present  state  of  the  law.  indebtedness  had  been  paid,  which,, 

<  G  &  &  Lu  Ass^n  V.  Kreitz»  ^1  O.  &  if  true,  necessarily  ended  the  whole- 

148  (1884).  proceeding.    The  issues  raised  by  the 

«8allady  v.  Webb^  2  O.  G  G  558  defendant  were  in  fact  submitted  U^ 

(1887,  Bradbury,  Z,\  a  jury,  which  found  in  favor  of  the 

*  Buckoer  v.  Mear,  26  O.  S.  514  defendant,  thereby  extinguishing  the 
•Alsdorf  V.  Reed,450.  &658(1888).  equitable  cause  of  action,  and  the 

Following  this  case  it  would  seem    plain tilTs    petition   was    dismissed*, 
that  the  doctrine  of  the  circuit  court    The  plaintiff  thereupon  appealed  th»/ 
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A  distinction  upon  this  question  is  clearly  drawn,  that  if 
a  money  judgment  will  answer  the  demand,  or,  in  other 
words,  is  the  principal  relief  sought,  then  either  party  is  enti- 
tled to  trial  by  jury.*  But  where  the  relief  sought  is  para- 
mount or  goes  beyond  a  mere  money  judgment,  such  as  sale 
and  distribution  of  the  funds  as  in  foreclosure  of  a  mortgage, 
^  then  no  right  of  trial  by  jury  exists.  Such  seems  to  be  the 
tenor  of  the  more  recent  decisions  upon  this  question.* 

These  principles  do  not  conflict  with  those  announced  by 
other  cases  where  the  defendant  controverts  the  debt  in  sach 
a  manner  that,  if  he  is  right  in  his  contention,  it  completely 
extinguishes  the  right  or  necessity  for  foreclosure.  If  there 
is  no  debt  there  can  be  no  foreclosure.  This  has  been  so  de- 
cided by  the  supreme  court  of  Ohio  in  an  unreported  case.* 

This  is  an  illustration  of  the  confusion  caused  by  the  union 
of  legal  and  equitable  causes  of  action.  There  are  other  cases 
of  similar  nature,  as  where  an  accounting  and  a  money  judg- 
ment is  asked,  or  where  a  reformation  of  an  instrument  is 
asked  and  a  money  judgment  thereon.  It  will  probably  al- 
ways be  a  bone  of  contention  until  some  radical  change  is 
made.  It  cannot  reasonably  be  expected  that  courts  can 
foresee  how  decisions  will  operate  upon  future  cases.  Cases 
may  be  peculiar  and  of  such  a  nature  that  it  would  be  ad- 
visable to  try  the  whole  case  to  the  chancellor.  On  the 
other  hand,  the  questions  raised  by  the  answer  of  the  defend- 
ant may  demand  that  the  questions  going  to  the  money  judg- 

case,  the  only  question  there  reviewed  the  Bupreme  court  of  Ohio  June  5^ 

being  as  to  the  right  of  appeal  on  the  1894,  Black  ▼.  Herbert,  81  W.  Lu  R 

part  of  the  defeated  plaintiff.    But  848,  No.  2921,  the  defendant  in  the 

the  court  held  that  neither  party  had  trial  court  set  forth  a  claim  by  way 

the  right  to  a  jury  trial.    In  the  opiu-  of  set-off  consisting  of  rent  which 

ion  of  Minshall,  J.,  the  difference  be-  he  claimed  compensated  the  amount 

tween  these  cases,  hinging  on  the  due  upon  the  note  secured  while  in 

prayer  is  pointed  out,  as  shown  in  the  hands  of  an  intermediate  holder, 

text.    45  O.  S.  653.  The  case  was  tried  to  a  jury,  verdict 

1  Dunn  V.  Kanmacher,  26  O.  S.  497 ;  in  favor  of  defendant    The  plaintiff 

Chapman  v.  Lee,  45  O.  8.  856 ;  Brund-  appealed  the  case  to  the  circuit  court* 

ridge  v.  Goodlove,  30  O.  a  874 ;  Aver-  which  court  dismissed  the  appeal, 

ill  Coal  &  Oil  Co.  v.  Verner,  22  O.  S.  whose   judgment  waa  affirmed  by 

^a.  the  supreme  court,  thus  holding  that 

SAlsdorf  V.  Reed,  45  O.  &  658;  a  right  of  trial  by  jury  existed  in  i| 

Black  V.  Boyd,  60  O.  &  46.  case  of  this  character. 

'In  an  unreported  case  decided  by 
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ment  would  better  be  submitted  to  the  jury,  that  it  may  first 
be  determined  whether  the  plaintiff  will  be  entitled  to  any  equi- 
table relief;  and  if  the  answer  discloses  such  a  state  of  facts 
that  the  right  of  equitable  relief  will  not  be  completely 
barred,  then  the  case  may  properly  be  tried  without  the  in* 
tervention  of  a  jury. 

It  is  held  in  other  code  states  that  a  jury  trial  may  be  had 
in  foreclosure  proceedings,  upon  the  theory  that  it  is  an  action 
for  the  recovery  of  money,  though  not  one  for  money  only.* 

See.  587.  Sale  of  mortgaged  property. — When  a  mortgage 
is  foreclosed  the  sale  of  premises  shall  be  ordered ;  and  when 
the  same  are  to  be  sold  in  one  or  more  tracts,  the  court  may 
direct  that  they  be  sold  in  parcels  or  in  one  of  the  tracts  as  a 
whole.*  As  between  successive  purchasers  in  fee  and  for  full 
value  of  separate  parcels  of  land  incumbered  by  a  prior  mort- 
gage on  the  whole,  a  sale  of  the  same  to  satisfy  a  mortgage 
will  be  made  in  the  inverse  order  of  alienation.'  When  the 
mortgaged  property  is  situated  in  more  than  one  county/tho 
pourt  may  order  the  oflScer  in  the  county  where  the  laud  is 
situated  to  make  the  sale,  or  may  direct  one  ofiScer  to  sell  the 
whole.^  An  order  to  sell  cannot  be  made  subject  to  any  un- 
determined indebtedness  set  forth  in  the  answer  and  cross- 
petition  of  a  defendant  lienholder.^  A  judgment  creditor 
who  has  obtained  judgment  against  a  husband  cannot  enforce 
the  sale  of  premises  upon  which  the  husband  and  wife  have 
executed  a  mortgage  in  order  to  cut  off  a  right  of  homestead.* 
A  judicial  sale  ordered  and  made  in  foreclosure  proceedings 
instituted  by  a  mortgagee  against  the  mortgagor  alone,  after 
the  mortgagor  has  conveyed  his  equity  of  redemption,  is  not 
void.^ 

1  ClemensoD  v.  Ohandler,  4  Kan.  '  R  S.,  sec.  5816. 

558;  Bradley  T.Parkhurst,  20  id.  470.  '  Sternberger  y.  Hanna,  43  O.  SL 

In  the  case  of  FlemiDg  v.  Kirkendal,  80). 

12  W.  Lb  B.  26,  the  defense  was  made  «  R.  S.,  sec.  5317. 

that  the  debt  had  been  paid.    The  ^  Thatcher  v.  Dickinson,  8  O.  Q  <jL 

Pickaway  county  district   court   in  144. 

this  case  held  that  the  question  of  ^  Bernsee  v.  Hamilton,  6  O.  GL  G. 

payment  oould  be  submitted  to  a  487. 

jury.    This  case  was  affirmed  upon  ^  Childs  t.  Childs,  10  CX  SL  889. 
other  questions  in  5l  O.  &  568L 
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'Sec.  588.  Motion  to  modify  and  set  aside  in  part  decree 

t)f  confirmation. — 

Now  comes  L.  N.  P.,  the  purchaser  of  the  property  hereto- 
fore sold  in  the  above-entitled  caase  by  the  sheriff  of  said 
county,  and  moves  the  court  to  modify  the  order  of  confirma- 
tion heretofore  made  in  this  respect,  to  wit:  That  the  con- 
firmation of  the  sale  of  the  property  described  as  being  in 

section  twenty-one  (21),  town  nine  (9),  range  nine  (9),  in 

county,  Ohio,  be  set  aside. 

NOTK^  From  Niles  y.  Parks,  49  O.  &  870.  The  coart  has  complete  powei 
or  control  over  its  own  ordera  during  the  terra  at  which  they  are  entered 
and  may  set  them  aside  at  its  discretion.  Id. ;  Huntington  v.  Finch,  3  O.  & 
445.  This  is  not  lost  by  a  continuance  to  another  term.  Niles  y.  Parka^ 
supra;  Bank  v.  Doty,  9  O.  a  50a  See  6  O.  a  22S ;  35  O.  a  177.  Purchaser 
may  make  motion  to  set  aside  or  confirm  a  sala  Reed  y.  Radigan,  43  O.  a 
294  See  11  O.  a  516-20 ;  25  O.  a  270.  All j^rties— defendants,  plaintiff 
and  purchaser  —  may  be  heard.  Fideldy  y.  Diserens»  20  O.  a  814;  10  O.  & 
^7. 

Sec,  5S9.  Defenses  in  foreclosare  proceedings. —  Defenses 
to  an  action  in  foreclosure,  to  be  available,  must  be  set  forth 
in  the  answer  in  such  a  way  as  to  constitute  a  complete  de- 
fense, and  none  are  available  which  are  not  so  pleaded.^  Where 
the  mortgaged  premises  are  sold  to  a  person  holding  a  mort- 
gage thereon  for  purchase-money,  in  satisfaction  of  a'  judg- 
ment for  a  portion  of  the  ])urchase-money  notes  which  had 
become  due,  a  sale  thereunder  cannot  be  urged  as  a  defense 
to  an  action  by  the  assignee  of  the  mortgage  for  the  foreclos- 
ure of  the  same  for  the  remaining  notes  against  the  mort- 
gagor and  his  grantees.'  If  a  mortgagor  has  sold  mortgaged 
premises  to  another  who  has  assumed  and  agreed  to  pay  the 
mortgage  as  part  of  the  consideration,  and  the  premises  are 
transferred  by  such  person  to  still  another  grantee,  upon  an 
agreement  that  the  intermediate  grantee  will  pay  off  and 
discharge  such  indebtedness,  the  last  grantee,  in  an  action  by 
XL  mortgagee  to  foreclose,  cannot  avail  himself  of  a  defense 
that  the  loan  was  originally  given  for  a  usurious  rate  of  in- 
terest, as  he  was  not  a  party  thereto,  and  does  not  stand  in 
any  relation  to  the  borrower  entitling  him  to  make  such  a 
defense.*  In  an  action  by  a  prior  mortgagee  to  foreclose  a 
mortgage  on  premises  which  have  been  conveyed  in  trust  for 

1  Higman  v.  Stewart;  88  Mich.  513;        ^Hollister  v.  Dillon,  4  O.  a  197. 
Mann  v.  State.  116  Ind.  883;  19  N.  K       'Jones  v.  Insurance  Oa,  40  O.  a 
Rep.  181  (1888).  68a 
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the  benefit  of  creditors,  the  beneficiaries  m*ay  set  up  a  defense 
of  usury  against  such  mortgage,  even  though  the  trustees 
under  such  conveyance  fail  so  to  do.*  Where  the  petition 
contains  the  ordinary  allegation  with  respect  to  a  defendant 
lienholder,  that  he  claims  some  lien  on  the  mortgaged  prem- 
ises, and  asking  that  he  be  required  to  answer  the  same,  such 
a  defendant  cannot,  after  he  has  failed  to  answer,  object  to  a 
decree  in  a  proceeding  in  error  because  it  includes  usurious 
interest.'  In  ease  the  note  stipulates  that  the  personal  prop- 
erty of  the  maker  must  be  exhausted  before  foreclosure,  the 
property  of  the  debtor  is  regarded  as  exhausted  when  he  has 
nothing  which  can  be  reached ;  the  creditor  is  not  then  bound 
to  bring  suit  to  exhaust  the  equities  of  the  judgment  debtors 
before  foreclosing  the  mortgage,  and  no  such  defense  can 
bo  made  in  the  action.'  As  stated  in  a  preceding  section,  a 
demand  is  not  necessary  where  the  conditions  are  that  the 
mortgagor  shall  pay  or  cause  the  note  to  be  paid  at  maturity. 
It  is  therefore  no  defense  that  the  mortgagee  did  not  make  a 
demand  and  give  notice  of  non-payment  in  order  to  charge 
the  indorser  personally.^  Where  a  person  has  taken  a  mort- 
gage of  indemnity  upon  which  a  judgment  has  been  rendered 
against  such  mortgagee  on  his  indorsement  in  foreclosure 
proceedings  against  the  lands  brought  by  others,  such  in- 
demnity mortgagee  may,  where  all  parties  interested  are  be- 
fore the  court,  require  the  proceeds  of  such  sale  to  be  applied 
to  the  payment  of  the  judgment  against  him.* 

It  is  no  defense  on  the  part  of  a  mortgagor  that  a  third 
party  has  also  brought  a  similar  action  against  him  in  a  court 
of  concurrent  jurisdiction  founded  upon  the  same  claims  set 
up  in  plaintifiPs  petition.'  The  fact  that  no  written  assign- 
ment of  a  junior  mortgage  has  been  taken  or  recorded  will 
not  defeat  an  action  by  such  mortgagee  to  foreclose  the  same.^ 
It  is  a  rule  that  usury  may  be  available  as  a  defense  between 
the  immediate  parties  to  a  mortgage,  but,  being  personal  to 
the  mortgagor,  it  cannot  be  set  up  by  one  who  purchases 

1  Bank  v.  Bell,  14  O.  a  200.  <  Hilton  v.  Catherwood,  10  O.  & 

2  Hubbell  v.*  Mansfield,  4  Am.  Law    109.    See  ante,  sec.  675. 

Eec.  619  (C.  S.  C.  1875).  » Kramer  v.  Bank,  15  O.  25a 

3  Riblet  ▼.  DaTifl,  24  O.  &  114  •  West  t.  Morris,  2  Disn.  415^ 

7  Holliger  v.  Bates,  48  O.  S.  487. 
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property  subject  tb  the  mortgage  lien  tainted  with  usary,  as 
it  is  thereby  waived.^    Bat  a  defendant  mortgagor  may  set 
up  as  a  defense,  by  way  of  counter-claim,  damages  olaimed 
by  him  arising  upon  a  contract  in  part  performance  of  which 
the  mortgage  was  executed  by  him;'  or  he  may  set  up  an 
illegality  in  the  consideration  of  the  mortgage  as  forbearance 
to  prosecute  a  criminal  prosecution.'    A  court  will  never  aid 
in  the  foreclosure  of  a  mortgage  founded  upon  an  illegal  con- 
sideration.   This  defense  may  not  only  be  made  by  the  mort- 
gagor, but  by  any  one  succeeding  to  his  interest  as  well/    Ii» 
an  action  by  the  vendor  against  the  vendee  for  the  balance  of 
purchase-money,  the  vendee  by  way  of  counter-claim  may  set 
up  a  defense  for  an  unpaid  assessment  which  was  a  lien  on 
the  premises  at  the  time  of  the  conveyance.*    A  mortgagor 
may  claim  as  against  an  assignee  of  a  note  and  mortgage  a 
defense  that  the  same  was  procured  by  fraud;'  and  he  may 
also  claim  damages  as  against  the  mortgagee  for  any  fraud 
practiced  by  him  in  the  sale  of  the  premises.^    When  fraud  is 
claimed  as  a  defense  the  answer  must  clearly  set  forth  the 
facts  constituting  the  same,  and  the  burden  of  proof  is  upon 
the  defendant.'    Damages  may  also  be  olaimed  by  the  mort- 
gagor for  fraud  on  the  part  of  the  mortgagee  in  concealing 
from  him  material  facts  as  to  the  situation  and  extent  of  the 
premises.'    An  alteration  made  by  a  recording  officer  is  in  it- 
self harmless,  and  cannot  therefore  be  urged  as  a  defense  to  an 
action  to  foreclose.^'    Where  a  demurrer  has  been  sustained  to 
a  petition,  and  an  answer  and  cross-petition  with  proper  aver- 
ments and  prayer  have  been  filed  in  the  same  case  by  other 


1  Cramer  v.  Lepper,  26  O.  S.  59; 
Bank  v.  Bell,  14  O.  a  201 ;  Qreen  v. 
Kemp,  13  Mass.  616;  Jones  v.  losur- 
aoce  Co.,  40  O.  &  583;  Loomis  v. 
Eaton,  82  Conn.  550;  Austin  v.  Chit- 
tenden, 88  Vt  553;  Stiidebaker  v. 
Marquardt,  55  Ind.  341 ;  Shufelt  v. 
Shufelt,  9  Paige,  137.  See  sec.  2, 
Jones  on  Mortgages,  sec.  1494 

SBurckhardt  y.  Burckbardt^  36  O. 
S.  261. 

»  Raquet  v.  Roll,  7  O.  (Part  1),  76. 

^McQuade  v.  Roeecrans,  86  O.  & 
442. 


s  Craig  V.  Heis,  80  O.  &  550. 

•Bally  ▼.  Smith,  14  O.  &  896; 
Palmer  v.  Yates,  8  Sandf.  187;  Allen 
T.  Shackleton,  15  O.  a  145. 

7  Allen  V.  Shackleton,  supra;  Cor- 
nell V.  Corbett,  64  Cal  197;  Wimer 
Y.  Smith,  22  Oreg.  469. 

s  Sloan  Y.  Holcomb,  29  Mich.  158; 
Elphick  Y.  Hofifman,  49  Cono.  881. 

•Pierce  y.  Tiersch,  40  O.  a  168; 
Allen  Y.  Shackleton,  16  O.  a  146  ^ 
Baughman  y.  Gould,  46  Mich.  481. 

10  Henistreet  y.  Kutzner,  58  Ind.  819w 
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mortgage  lienholders,  the  court  may  prooeed  to  determine 
the  rights  of  the  latter,  and  render  judgment,  even  though  the 
plaintiff  does  not  amend  his  petition.  The  court  will  treat 
the  answer  as  a  cross- petition  if  not  so  denominated.* 

Sec.  590.  Ansvrer  that  defendant  holds  premises  under 
laud  contract^  and  that  mortgage  was  given  after  execu- 
tion of  contract* — 

That  on  or  about  the da^  of ,  18 — ,  defendant  pur- 
chased the  promises  in  the  plaintiff's  petition  described  by  a 
land  contract  of  the  defendant  J.  H.  H.,  and  this  defendant  at 
once  went  into  possession  of  said  premises  and  has  remained 
in  possession  thereof  ever  since  and  is  still  in  possession  thereof. 
That  said  purchase  by  the  defendant  of  said  H.  of  said  prem- 
ises was  lon^  before  the  plaintiff's  mortage  was  executed 
and  delivered  to  him,  and  ne  avers  that  said  plaintiff  had  full 
knowledge  of  the  fact  that  this  defendant  had  purchased  said 
premises  of  said  H.,  and  that  this  defendant  was  in  actual 
possession  thereof,  and  that  he  has  ever  since  been  in  actual 

possession  of  the  same.    That  afterwards  on,  to  wit,  the 

day  of ,  18 — ,  the  defendant  H.  and  his  wife  executed  a^ 

deed  to  this  defendant  for  said  premises  in  accordance  with 
the  terms  of  said  contract,  which  deed  was  duly  recorded  by 
the  defendant.  He  further  said  that  he  had  no  knowledge 
whatever  of  the  giving  of  said  mortgage  by  said  H.  to  the 
plaintiff  at  the  time  said  mortgage  was  given  until  long  after. 
He  further  says  that  said  premises  were  sold  for  taxes  to  the 

defendant  C.  on  or  about  the day  of ,  18 — ,  and  that 

afterwards,  on  the day  of ,  18 — ,  a  deed  was  made 

and  executed  by  the  auditor  of  said  county  to  said 

for  said  premises,  thereby  conveying  the  same  to  said 

y  who  afterwards,  on  the day  of ,  18 — ,  conveyed 

the  same  by  deed  to .  this  defendant's  wife,  who 

caused  said  deed  to  be  recorded  in  the  proper  office  in  said 

county  of ,  state  of  Ohio,  and  who  now  holds  the  legal 

title  to  said  premises.  He  further  says  that  said  premises  are 
now  in  the  actual  possession  of  himself  and  wife,  and  have 
been  ever  since  he  purchased  said  premises  of  said  H.  as  afore- 
said. 

The  defendant,  further  answering,  says  that  he  paid  upon 
said  contract  for  said  land  to  said  H.,  before  he  had  knowl- 
edge that  said  mortgage  was  placed  on  said  property,  the 

sum  of  $ ,  and  interest,  which  amount  he  is  entitled  to 

have  paid  back  to  him  before  said  mortgage  shall  be  paid ; 
and  he  avers  that  said  sum  so  paid  is  a  iirst  lien  upon  said 
property  and  superior  to  the  lien  or  pretended  lien  of  the 
plaintiff. 

1  Kloone  v.  Bradstreet,  7  0.  S.  822. 
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"Wherefore,  and  by  reason  of  the  premises,  this  defendant 
says  that  the  plaintiff  has  lost  whatever  interest  it  had  by 
virtue  of  said  pretended  mortgage,  that  the  plaintiff  is  not 
entitled  to  the  relief  prayed  for  by  him,  and  he  prays  judg- 
ment against  the  plaintiff  and  for  ail  proper  relief. 

G.  A.  G.,  Attorney. 

Note. —  From  Jap^er  v.  Hardy,  48  O.  S  837.  Possession  of  lands  by 
▼endee  under  contract  to  purchase  is  constructive  notice  of  contract,  and  a 
mort<^age  placed  thereon  subsequent  thereto  by  the  vendor  is  subordinate 
to  tlie  vendee's  equity.  Id.  Payments  made  by  the  vendee  with  knowl- 
edge of  the  mortgage,  however,  are  made  at  his  peril  Id. :  20  O.  S.  68 ;  1 
Sandf.  Ch.  244;  87  N.  Y.  467;  16  S.  &  R  266;  1  Warvelle  on  Vendora,  ISa 
Such  purchaser  might  continue  to  make  payments  on  purchase-money 
until  the  holder  of  the  mortgage  asserts  his  claim ;  and,  before  this  waa 
done,  complete  hia  payments  and  receive  his  deed.    48  O.  S.  S41 ;  48  O.  &  157. 

Sec.  591.  Answer  asking  to  have  mortgaged  premises 
sold  in  inverse  order  of  alienation. — 

That  after  the  making  of  the  raortgao:e  set  forth  in  said 

petition,  to  wit,  on  the day  of ,  18 — ^  [the  mortgagor] 

sold  and  conveyed  to  the  defendant  a  portion  of  said  mort- 
gaged premises,  described  as  follows:  [Describe property  con- 
veyed,'] 

That  on  the day  of ,  18 — ,  after  the  sale  and  con- 
veyance of  the  above-described  real  estate  to  this  defendant, 
«aid  [mortgagor']  also  sold  and  conveyed  an  undivided  half  of 
•the  residue  of  said  premises  to  one  E.  F. 

The  defendant  therefore  prays  that  the  premises  still  re- 
maining in  the  name  of  the  mortgagor  be  first  sold  under  the 
decree  of  foreclosure,  to  satisfy  said  mortgage  indebtedness, 
and  that  if  the  proceeds  derived  from  the  sale  of  such  portion 
remaining  in  said  mortgagor  be  not  sufficient  to  satisfy  said 
mortgage  indebtedness,  that  the  part  of  said  premises  sold 
and  convoyed  by  said  mortgagor  to  E.  F.  be  next  sold,  and 
that  the  premises  conveyed  to  this  defendant  be  not  sold 
unless  a  deficiency  exists  after  said  sales,  and  said  mortgage 
indebtedness  remains  unsatisfied. 

Note.-  -  See  ante,  sea  587,  p.  641,  note  a 

Sec.  503.  Answer  that  note  bears  nsnrions  interest  and 
that  payments  made  thereunder  reduce  amount  due. — 

Defendant  admits  the  making  and  delivery  of  the  note  set 
forth  in  plaintiff's  petition.  That  at  the  time  of  the  execution 
of  said  note  the  defendant  agreed  to  pay,  and  the  said  plaintifif 
agreed  to  receive,  for  the  use  of  the  money  which  forms  the 
consideration  of  said  note,  a  higher  rate  of  interest  than  eight 
per  cent,  per  annum,  as  is  expressed  in  said  note. 

The  defendant  further  avers  paj^ment  upon  said  note  on  the 

day  of ,  18 — ,  as  interest,  the  sum  of  $ over  and 

above  the  eight  per  cent,  expressed  in  said  aote,  all  of  which 
was  usurious. 
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That  on  the day  of ^  18 — ,  this  defendant  paid 

to  said  plaintiff  as  interest  on  said  note  the  sum  of  $ ,  of 

which  $ was  usurious.    The  defendant  further  avers  that 

on  the day  of ,  18 — ,  this  defendant  paid  upon  said 

note,  from  the  proceeds  of  sale  of  a  portion  of  said  mortgage 

security,  the  sum  of  $ .    This  clefendant  therefore  says 

that  by  reason  of  said  agreement  to  pay  and  said  plaintiff's 
agreement  to  receive  usurious  interest,  and  the  payment  of 

xisurious  interest  on  the day  of ,  18 — ,  above  set  forth, 

there  is  not  due  from  this  defendant  to  the  plaintiff  upon  said 

note  any  greater  sum  than  $ with per  cent,  interest 

from  the day  of ,  18 — . 

Sec.  593.  Answer  that  notes  were  without  consideration 

And  were  purchased  after  maturity. — 

And  now  comes  C.  0.  S.,  one  of  the  defendants  herein,  and 
for  separate  answer  to  the  plaintiff's  petition  says  that  he  ad- 
mits the  execution  of  said  notes  at  the  time  and  for  the 
amount  claimed  in  plaintiff's  petition,  but  denies  that  there  is 
anv  money  due  or  to  become  due  on  said  notes. 

That  as  a  defense  to  plaintiff's  petition  this  defendant  says 
that  said  notes  were  given  entirely  without  consideration,  and 
that  this  defendant  is  the  husband  of  £.  S.,  and  that  he  signed 
said  notes  entirely  without  consideration,  and  that  this  de- 
fendant ought  not  to  be  compelled  to  pay  same. 

That  as  a  further  defense  this  defendant  says  that  the 
plaintiff  purchased  said  notes  after  same  became  due  and 
payable.  The  defendant  therefore  prays  to  be  dismissed  from 
this  suit,  with  his  costs. 

Sec.  594.  Answer  and  cross-petition  setting  up  Judgment 

lien, — 

[Caption.'] 

And  this  defendant,  by  way  of  cross-petition  against  said 
plaintiff,  says: 

1.  That  on  the day  of ,  18 — ,  this  defendant,  in  a 

•certain  action  in  this  court,  duly  and  legally  recovered  a  judg- 
ment in  this  court  against  the  defendants  J.  W.  G.,  H.  B.  and 

W.  A.  C,  for  the  sum  of dollars,  and  dollars  and 

cents  costs  of  suit. 

2.  That  on  the day  of ,  18 — ,  this  defendant  caused 

an  execution  to  be  issued  upon  said  judgment,  by  the  clerk  of 

this  court,  directed  to  the  sheriff  of  county,  who,  for 

want  of  goods  and  chattels  whereon  to  levy,  on  the day 

of ,  18 — ,  levied  the  same  upon  the  lands  and  tenements 

and  real  estate  in  the  petition  described,  which  said  execution 

was  returned  by  the  sheriff  of  said  county  on  the dav  of 

,  18 — ,  for  want  of  time  to  advertise  and  sell  said  real  es- 
tate ;  all  of  which  will  more  fully  appear,  reference  being  had 
to  the  records  of  this  court  in  said  case. 
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3.  That  costs  have  accrued  on  said  judgment  and  execution 
to  the  amount  of dollars. 

4.  On  the day  of ^  18 — ,  the  defendant  H.  B.  paid 

to  this  defendant  the  sum  of dollars  and cents,  being' 

the  one-third  of  the  amount  of  said  judgment  above  men- 
tioned; that  no  other  payment  has  been  made  on  said  judg* 
ment,  and  that  said  judgment  and  said  levy  remain  in  full 
force,  unreversed  and  unsatisfied  (except  as  to  the  amount 
paid  by  H.  B.  as  above  stated),  and  that  said  judgment  and 
costs  and  levy  is  a  legal,  valid  and  subsisting,  and  the  oldest 
and  prior  lien,  on  the  real  estate  in  the  petition  described,  and 
should  be  first  paid  out  of  the  proceeds  of  the  sale  thereof. 
This  defendant  is  willing  that  said  real  estate  may  be  sold  as- 
this  court  may  order  and  direct. 

Sec.  595.  Answer  that  note  and  mortgage  was  made  to 

cheat  and  defraud  creditors^  and  without  consideration. — 

t  Caption.'] 
>erendant  says  that  at  the  time  of  the  execution  and  de- 
livery of  the  $ note  and  mortgage  mentioned  in  said  peti- 
tion by  the  defendant  J.  W.  G.  to  the  said  plaintiff  K  M.  Q., 
he,  the  said  J.  W.  G.,  was  insolvent  and  largely  indebted  to 

this  defendant  upon  a  certain  claim,  to  wit,  the  sum  of  $ ^ 

and  largely  indebted  to  others,  all  of  which  the  said  E.  M.  G. 
then  well  knew ;  and  defendant  avers  that  the  said  note  and 
mortgage  mentioned  in  said  petition  of  plaintiff  was  executed 
and  delivered  to  the  said  E.  M.  G.  by  the  said  J.  W.  G.  for 
the  purpose  of  cheating  and  defrauding  this  defendant  and 
others,  the  creditors  of  the  said  J.  W.  G.,  and  for  the  purpose- 
of  hindering  and  delaying  said  creditors  in  the  collection  of 
their  said  claims,  all  of  \vhich  the  said  E.  M.  G.  then  and  at 
all  times  well  knew;  and  the  said  note  and  mortgage  was  so- 
executed  and  delivered  without  any  consideration  whatever, 
and  the  said  E.  M.  G.  took  said  note  and  mortgage  for  the 
purpose  of  aiding  the  said  J.  W.  G.  in  cheating  and  defraud- 
ing his  creditors,  and  in  hindering  and  delaying  them  in  the 
collection  of  their  claims,  and  all  of  which  was  done  by  and 
between  the  said  J.  W.  G.  and  E.  M.  G.  in  pursuance  of  a  com- 
bination and  confederation  between  them  for  the  express  pur- 
pose of  so  cheating,  defrauding,  hindering  and  delaying  said 
creditors. 

This  plaintiff  therefore  says  that  the  said  £.  M.  G.  is  not 
entitled  to  anything  by  reason  of  said  note  and  mortgage,  and 
the  plaintiff  asks  that  said  note  and  mortgage  be  adjudged 
fraudulent  and  void. 

See.  596.  Answer  and  cross-petition  by  defendant  after 

proceeds  are  in  court,  contesting  co-defeifdant's  mortgage. — 

1.  Now  comes  C.  M.  O.  and  by  leave  of  court  files  his  an- 
swer and  cross-petition  herein,  and  says  that  on  the day 
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of ,  18 — ,  J.  M.  P.  made,  executed  and  delivered  to  the  said 

'O.  M.  O.  his  promissory  note  of  that  date,  of  which  the  fol- 
lowing is  a  copy:  [ClM?y.] 

No  payments  have  oeen  made  on  said  note  and  there  is  dae 

iihereon  to  said  0.  M.  O.  the  sum  of  $ with per  cent 

interest  from ,  18—. 

2.  [I^armal  avermeiita.']  At  the  time  of  the  execution  and 
delivery  of  said  note  by  said  J.  M.  P.,  and  to  secure  the  pay- 
ment of  the  same,  said  J.  M.  P.  and  his  wife,  0.  P.,who  thereby 
released  her  right  and  expectancy  of  dower  in  said  premises, 
made,  executed  and  delivered  to  said  C.  M.  O.  their  mortgage 
deed  upon  the  premises  set  forth  and  described  in  plaintiff's 
petition  and  thereby  conveyed  to  defendant  said  premises. 
Said  mortgage  deed  had  a^  condition  written  therein  as  fol- 
lows: That  if  said  note  should  be  paid,  then  said  mortgage 
•deed  to  be  void.  The  said  mortgage  deed  has  become  abso- 
lute; the  conditions  thereof  have  been  broken.  Said  mort- 
gage deed  was  filed  with  the  recorder  of county,  Jhio,  for 

record  on  the day  of ,  18 — ,  and  was  recorded  in  vol- 
ume   ,  page ,  of  record  of  mortgages  for county, 

Ohio.  This  defendant  further  says  that  said  property  has 
been  sold  by  the  former  order  of  tnis  court  and  defendant's 
lien  transferred  to  the  fund  now  in  court,  the  proceeds  of  such 

sale.    Defendant  f  urtiier  says  that  the  co-defendant,  the , 

filed  its  mortgage  on  the  day  of  ,  18 — ^  at  

-o'clock  . — .  M.    Said  mortgage  was  made  and  delivered  to 

said on  the day  of ,  18 — ,  and  at  said  time  no 

deed  or  conveyance  of  said  property  had  ever  been  made  to 

said  P.,  and  no  conveyance  was  made  to  said  P.  until  the 

day  of  ,  18 — ;   that  the  mortgage  of  the  plaintiff  was 

made  as  alleged  in  said  petition. 

Defendant  therefore  prays  that  the  court  order  his  claim 
paid  out  of  the  proceeds  of  such  sale,  subject  only  to  the 
•claim  of  the  plaintiff  that  the  amount  due  him  upon  his  mort- 
gage may  be  found  and  declared,  and  for  such  other  relief  as 
he  may  be  entitled  to. 

Sec.  597.  Answer  and  cross-petition  of  building  associa- 
tion in  foreclosure  proceedings. — 

And  now  comes  the  defendant,  the  II Building  and 

Loan  Association,  and  for  its  answer  and  cross-petition  says 
that  it  is  a  corporation  dulv  incorporated  under  the  laws  of 

Ohio.     On  the  day  of  ,  18 — ,  the  said  defendant, 

J.  M.  P.,  executed  and  delivered  to  this  defendant  his  certain 
written  obligation,  of  which  the  following  is  a  true  copy, 
to  wit:  [C(9/>y.] 

The  said  defendant,  J.  M.  P.,  has  not  paid  the  weekly  instal- 
ments of  dues  and  the  monthly  instalments  of  interest  as  re- 
quired by  the  terms  of  the  aforesaid  note,  and  there  is  due 
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and  unpaid  thereon  at  this  date  ( ,  18—),  for  dues  % y 

and  for  interest  $ y  making  in  all  the  sura  of dollars 

and cents. 

Section  I  of  article  11  of  the  constitution  of  The  H 

Building  and  Loan  Association  provides  as  follows:  "Any 
member  who  neglects  to  pay  his  weekly  dues  shall  be  fined 
five  (5)  cents  for  every  default  on  each  and  every  share.  When 
the  fines  of  a  share  equal  the  paid  weekly  instalments  on  tho 
same  it  shall  be  forfeited  by  its  owner  to  the  association." 

The  defendant  further  says  that  said  J.  M.  P.  has  failed 
and  neglected  to  pay  his  weekly  dues  as  required  by  said  note 
for  the  forty-two  weeks  last  past,  whereby  the  said  J.  M.  P. 
is  indebted  to  this  defendant  for  fines  in  the  sum  of dol- 
lars and cents.     Whereupon  this  defendant  says  that  the 

said  defendant,  J.  M.  P.,  is  at  this  time  indebted  to  it  in  the 

sum  of dollars  and cents  for  dues,  interest  and  fines 

called  for  by  said  note,  and  for  which  amount  this  defendant 
asks  judgment. 

And  the  said  H Buildinof  and  Loan  Association  for 

a  second  cause  of  action  says:  It  embodies  in  this  its  sec- 
ond cause  of  action  all  the  allegations  of  its  first  cause  of  ac- 
tion herein,  and  further  savs.  That  in  order  to  secure  the 
Jayment  of  the  above  note  according  to  its  terms,  the  said 
.  M.  P.  and  0.  P.,  his  wife,  executed  and  delivered  to  this  de- 
fendant their  certain  mortgage  deed  on  the day  of , 

18 — ,  and  thereby  conveyed  to  this  said  defendant  the  real 
estate  described  in  the  petition  of  the  plaintiff. 

On  the day  of  ,  18 — ,  at o'clock  — .  M.,  said 

mortgage  deed  was  received  by  the  recorder  of county, 

Ohio,  to  be  by  him  entered  of  record,  and  was  recorded  by 

him  on  the day  of ,  18 — ,  in  volume ,  page , 

of  the  records  of  mortgages  of  said  county.  Said  mortgage 
deed*contains  a  condition,  the  substance  of  which  is  that  if 
the  said  J.  M.  P.  should  pay  the  above-described  note  accord- 
ing to  its  terms  and  the  constitution  of  said  The  H Build- 
ing and  Loan  Association,  then  said  conveyance  should  be  void. 
Said  mortgage  deed  has  become  absolute.  The  said  defend- 
ant further  says  that  said  mortgage  deed  is  the  first  and  best 
lien  on  said  premises,  and  it  denies  the  allegation  of  plaintiff's 
petition  that  said  lien  is  subordinate  to  the  lien  of  plaintiff's 
mortgage.  Wherefore  the  said  defendant,  the  H Build- 
ing and  Loan  Association,  prays  the  court  to  find  the  amount 
due  it  from  the  said  defendant  J.  M.  P.,  and  that  unless  the 
said  J.  M.  P.  pay  or  cause  to  be  paid  to  it  the  amount  so 
found  to  be  due,  an  order  of  sale  issue  directed  to  the  sheriff 
of  this  county,  commanding  him  to  appraise,  advertise  and 
sell  said  premises  ax^cording  to  law,  and  apply  the  proceeds  of 
such  sale  to  the  payment  of  its  claim  against  said  J.  M*  P., 
and  for  all  such  further  relief  as  it  may  be  entitled  to. 

N.  &  M.,  Attorneys,  eta 
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Sec,  598.  Actions  to  foreclose  chattel  mortgages.— It 

is  not  neces^\\y  here  to  discass  at  length  the  law  upon  the 
subject  of  ct^t;»el  mortgages,  but  only  a  few  incidental  mat- 
ters which  m^y  seem  pertinent  to  proceedings  in  foreclosure. 
In  Ohio  a  mortgagee  of  chattels  becomes  the  general  owner 
thereof.  Where  the  mortgaged  property  is  left  in  the  pos- 
session of  the  mortgagor  under  a  power  of  sale,  the  trans- 
action is  looked  upon  with  suspicion,  and  is  considered  void 
as  against  Ob^editors.^  This  has  been  modified,  however,  to 
the  extent  tLat  such  a  stipulation  in  a  mortgage  is  not  re- 
garded SiSjpe7  9^  fraudulent  and  void,  the  question  of  the  good 
faith  of  the  mortgagor  being  left  to  the  determination  of  a 
jury.*  There  wve  certain  statutory  provisions  which  must  be 
observed  to  ma.;e  a  valid  chattel  mortgage,  such  as  filing  and 
verifying.'  Tht  mortgage  must  have  indorsed  upon  it  a  state- 
ment under  oath  of  the  amount  of  the  claim,  that  it  is  just, 
and  given  to  secure  the  payment  of  money,  or,  if  an  indem- 
nity mortgage,  the  liability  which  it  is  given  to  secure  must 
be  set  forth,*  A  mortgage  given  to  indemnify  the  mortgagee 
against  any  liability  is  void  as  against  creditors  of  the  mort- 
gagor, if  it  does  not  contain  a  true  statement  under  oath  of 
the  liability.*  A  defect  in  the  statement  cannot  be  cured  by 
any  conditions  contained  in  the  mortgage,  unless  reference 
thereto  is  made.'  It  has  been  held  that  an  unrecorded  mort- 
gage, where  recording  is  necessary,  which  is  free  from  fraud, 
creates  a  valid  lien  after  the  death  of  the  mortgagor,  as  against 
the  administrator,  heirs  or  general  creditors.''  And  so  a  mort- 
gage is  void  as  against  execution  creditors  who  have  levied  an 
execution  before  the  mortgage  is  filed,  although  the  mortgage 
was  executed  before  the  levy  of  the  execution.®  A  joint  mort- 
gage given  by  several  persons,  living  in  difl^erent  townships, 

1  Brown  v,  Webb,  20  O.  889;  Free-  ^R.  a,  sea  4154;  In  re  Brocamp, 

man  ▼.  Rawsoo,  5  O.  a  1 ;  Harraau  2  O.  G.  a  872. 

V.   Abbey,  7  O.  a  218 ;   Collins  v.  » Blandy  v.  Benedict,  43  O.  a  295. 

Meyer,  16  O.  a  547.  «  Blandy  y.  Benedict,  42  O.  a  295 ; 

2Kleine  v.  Katzenberger,  20  O.  a  Gardiner  v.  Parmalee,  81  O.  a  551 ; 

1 10  (1870)i  Hanes  v.  Tiffany,  25  O.  a  549. 

•'  R  a,  flea  4154.  ^  Martin  t.  Ogden,  41  Ark.  im. 

<Ca8s  V.  Roth. nan,  42  O.  a  38a 
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must  be  filed  in  all  the  townships  where  the  several  owners 
reside.^    The  mortgage  to  be  valid  must  necessarily  bo  filed 
with  the  proper  oflBcer.*    It  must  be  filed  with  the  clerk  of 
the  township  where  the  mortgagor  resides  at  the  time  of  the 
execution.    If  a  resident  of  the  township  where  the  office  of 
the  recorder  of  the  countv  is,  then  it  should  be  filed  with  the 
recorder.    If  a  non-resident  of  the  state,  then  it  should  be 
filed  with  the  township  clerk  of  the  township  where  the  prop- 
erty is  situated.'    To  preserve  the  lien  the  statutory  require- 
ment^ must  be  complied  with,  and  the  same  must  be  refiled 
within  thirty  days  next  preceding  the  expiration  of  one  year. 
A  refiling  before  the  commencement  of  the  thirty  days  men- 
tioned in  the  statute  will  not  be  sufficient.*    The  validity  of 
a  mortgage  is  not  revived  by  having  it  re  verified  and  refiled 
after  the  expiration  of  the  year  as  against  creditors  who  have 
taken  liens  in  the  meantime.* 

Other  questions  as  to  the  right  of  different  mortgagees  arise 
where  there  has  been  some  defective  filing  or  refiling,  which 
depend  entirely  upon  notice.  The  lien  of  a  defectively  filed 
mortgage  is  prior  to  a  mortgage  which  has  been  subsequenth' 
filed  with  actual  knowledge  of  the  former  mortgage.^  If  a 
mortgagee  fails  to  refile  his  mortgage  within  the  time  pre- 
scribed by  statute,  and  another  person  files  a  mortgage  before 
the  prior  mortgage  is  filed,  actual  notice  by  such  subsequent 
mortgagee  is  necessary  to  defeat  his  mortgage.*  The  rem- 
edy which  a  mortgagee  may  pursue  for  the  enforcement  of 
his  rights  is  optional.  He  may  prosecute  an  action  at  law 
for  the  recovery  of  the  debt,  or  where  the  mortgage  so  pro 
vides  he  may,  if  no  objections  are  made  by  the  mortgagor, 
enter  and  take  possession  of  the  property  and  sell  the  same, 
applying  the  proceeds  to  the  payment  of  the  debt;*  or  if  pos- 
session of  the  goods  is  not  yielded  by  the  mortgagor,  the 
mortgagee  may  prosecute  an  action  in  replevin  for  the  recov- 

1  Aultman  v.  Guy,  41  O.  S.  59a  »  Biteler  v.  Baldwin.  42  O.  &  IS."). 

2  R.  S.,  sec.  4150 ;  Wilson  v.  Lesslie,        *  Cooper  v.  Koppes.  45  O.  S.  625. 
20  O.  101 ;  Houk  v.  Condon,  40  O.  &        7  Whittnker  v.  Wostfall,  2  O.  C.  C 
569.  821. 

»R  S.,  sec.  4151;   Curtis  v.  Mc-  »  Paine  v.  Mason,  7  O.  ai98;  Day 

Dougal,  26  O.  S.  66 ;  Houk  v.  Condon,  v.  Munson,  14  O.  a  488. 

supra,  9  Tyson  v.  Weber,  81  Ala.  4T0 ;  Bar- 

<  R  a,  sec.  4155.  rett  v.  Hart,  42  O.  a  41. 
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erj  of  the  same ; '  or  he  may  prosecute  an  action  to  f oreolo8# 
the  mortgage  as  an  ordinary  real-estate  mortgage.  The  latter 
is  the  more  appropriate  remedy,  and  avoids  many  difSculties 
which  may  arise  in  the  action  of  replevin.  It  is  said  that  he 
may  pursue  all  civil  remedies  at  the  same  time.*  The  remedy 
by  iforeclosure  does  not  seem  to  have  been  pursued  to  any  very 
great  extent  in  Ohio,  but  rather  the  action  of  replevin  has 
been  adopted.  For  that  reason  we  are  not  aided  by  decisions 
in  Ohio  as  to  the  method  of  procedure  in  foreclosing  a  mort- 
gage, with  which  remedy  only  we  are  here  concerned.  The 
reason  for  the  scarcity  of  decisions,  however,  may  be  the 
fact  that  the  power  of  sale  given  in  the  mortgage  has  proven 
a  more  speedy  means  of  effecting  the  mortgagee's  rights  bar- 
ring  the  mortgagor's  equity  of  redemption,  which  has  to  a 
great  extent  superseded  the  action  to  foreclose.'  The  power 
to  sell  being  uppermost  in  the  mind  when  the  mortgagor  re- 
fuses possession,  the  mortgagee  knowing  that  he  is  a  general 
owner  naturally  resorts  to  replevin.  In  view  of  a  most  excel- 
lent chapter  upon  foreclosure  of  chattel  mortgages  in  a  recent 
work/  and  of  the  scarcity  of  material  in  Ohio,  any  extended 
discussion  here  seems  unnecessary.  Where  a  mortgagor  dies 
after  the  expiration  of  the  time  for  tiling  a  mortgage  and  the 
property  is  taken  possession  of  and  sold  by  the  administrator, 
the  remedy  of  the  mortgagee  is  to  assert  a  lien  against  the 
fund  arising  from  the  sale  in  the  hands  of  the  administrator 
and  not  an  action  to  foreclose.* 

In  Iowa,  where  the  mortgagor  of  chattels  dies,  the  mort- 
gagee may,  for  a  breach  of  its  conditions,  proceed  to  fore- 
close notwithstanding  the  debt,  and  is  not  required  to  submit 
to  the  request  of  the  administrator  to  adjust  and  determine 
his  rights.*  A  court  of  equity  has  power  to  decree  the  fore- 
closure of  chattel  mortgages  where  it  has  jurisdiction  over 
the  parties  and  of  the  subject-matter,  even  though  no  provis- 
ion is  made  therefor  by  statute.^    It  is  not  necessary  to  make 

1  See  chapter  on  Replevin,  sec.  1078.  *  Cocke  v.  Montgomery,  75  Iowa» 

>  Cobbey  on  Chattel  Mor1;gage8,  sea  269. 

«47.  7  Bank  v.  Davidson,  18  Oreg.  67; 

<  Briggs  V.  Oliver,  68  N.  Y.  836.  &  c.,  22  Pac.  Rep.  517 ;  McCaaley  ▼. 

^Cobbey  on   Chattel    Mortgages,  Rogers,  104  III.  578 ;  Briggs  v.  Oliver, 

£b.  86.  68  N.  T.  836 ;  Charter  v.  Steveiu^  • 

»  Whitely  ▼.  Weber,  2  O.  C.  C.  386.  Denio,  85. 
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any  demand  upon  tho  mortgagor  or  purchaser,^  nor  apon  a 
Babsequent  mortgagee,  before  bringing  a  suit  to  foreclose.^ 
The  petition  must  contain  an  averment  that  at  the  time  the 
mortgage  was  executed  the  chattels  mortgaged  were  the  prop- 
erty of  the  mortgagor.'    A  petition  asking  judgment  upon  a 
note,  sale  of  the  chattel  property  mortgaged,  and  the  applicar 
tion  of  the  proceeds  to  the  payment  of  the  debt,  sufficiently 
shows  that  foreclosure  is  asked  for  although  the  word  fore- 
closure is  not  used/    Mistakes  may,  by  proper  allegations  in 
the  petition,  be  corrected  as  in  other  cases,  and  the  mortgage 
foreclosed  as  reformed.    The  right  to  foreclose  a  mortgage  ex- 
ists where  there  is  a  breach  of  covenant  to  insure.'    In  case 
of  failure  of  the  mortgagee  to  establish  his  right  to  equitable 
relief  he  cannot  have  a  judgment  for  the  payment  of  the 
debt.     A  release,  however,  of  the  mortgage  by  the  mortgagee 
will  not  deprive  him  of  his  right  to  sue  for  and  collect  the 
debt.^    An  action  of  debt  will  not  lie  on  an  ordinary  chattel 
mortgage  which  does  not  contain  any  promise,  undertaking- 
or  covenant  to  pay  the  money .^    A  decree  of  foreclosure  may 
be  had  when  the  court  has  jurisdiction  of  the  parties,  even 
though  the  mortgaged  property  should  not  be  within  the 
jurisdiction.    In  ordering  the  sale  of  the  property  the  rules 
governing  ordinary  sales  will  be  observed;  but  where  these 
rules  cannot  be  applied  without  defeating  the  ends  of  jus- 
tice they  will  be  disregarded.*    The  court  in  such  a  case  will 
require  the  defendant  to  pay  the  value  of  the  property.*  There 
can  be  no  warranty  of  title  where  the  sale  of  the  property  is 
made  by  the  mortgagor  by  virtue  of  the  power  given  him  in 
the  mortgage.^®    The  same  rule  prevails  as  to  foreclosure  of 
chattel  as  in  real-estate  mortgages,  where  the  debt  is  payable 
in  instalments.    Upon  default  of  payment  of  one  instalment 
the  right  to  foreclose  for  the  whole  debt  accrues;  nor  is  de- 
mand for  the  instalment  due  a  prerequisite  to  the  action."    A 
creditor  of  the  mortgagor  may  seize  by  legal  process  the  in- 

1  Zchner  v.  Aultmun,  74  Ind.  24  >  Rawson  v.  Taylor,  80  O.  &  889. 

3  Means  v.  Worthington,  22  O.  S.  TLarmon  v.  Carpenter,  70  111.  649. 

622.  s  Means  v.  Worthington,  23  O.  & 

*  Edwards  t.  Trittipo,  62  Ind.  121.  622. 

« Qraham   v.    Biein,  3  Wya  746  »  Qaar  v.  Hurd,  92  HI  81S. 

(1892).  10  Harris  y.  Lynn,  25  Kan.  281. 

•Leiand  v.  Collver,  34  Mich.  418.  ii  Maddox  ▼.  Wyman,  92  OaL  674 
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terest  of  such  mortgagor  in  the  property,  and  may  then  sus- 
tain an  action  against  the  mortgagee  to  redeem  the  property. 
In  an  action  of  replevin  by  such  mortgagor  against  the  officer 
holding  the  property,  such  creditor  may  set  up  his  claim  by 
way  of  cross-petition.* 
Sec.  599.  Petition  to  foreclose  chattel  mortgage. — 

1.  Plaintiff  says  that  there  is  due  him  from  said  defendant 

on  a  promissory  note  the  sum  of dollars,  with  interest 

from  the day  of ,  18 — ,  a  copy  of  which  note  with 

all  credits  and  indorsements  thereon  is  as  follows:  {Copy  of 
note.] 

2.  For  a  second  cause  of  action  plaintiff  adopts  so  much  of 
the  first  cause  of  action  hereinbefore  set  forth,  beginning  with 

the  word  " ^"  in  the  first  line  thereof,  ending  with  the 

word  " "  in  the line  thereof,  the  same  as  if  fully 

here  rewritten,  and  says  that  on  the day  of ,  18 — , 

in  order  to  secure  the  payment  of  the  said  promissory  note 
set  forth  in  the  first  cause  of  action,  the  said  defendant  G.  W. 
duly  executed  and  delivered  to  this  plaintiff  his  chattel  mort- 
gage, thereby  conveying  to  plaintiff  the  following  chattel 
property,  to  wit:  [Desonption  of  property,] 

The  said  chattel  mortgage  provided  that  if  the  said  G.  W, 
should  well  and  fully  pay  to his  certain  promis- 
sory notes  for  the  sum  of dollars,  dated ,  due , 

payable  to ,  with  interest  at  ■> ,  then  the  said 

chattel  mortgage  to  be  void;  otherwise  to  be  and  remain  in 
full  force  and  virtue  in  law. 

The  said  chattel  mortgage  was  on  the day  of ,  18 — , 

at o'clock  —  M.,  duly  deposited  and  filed  in  the  office  of 

the  recorder  of county,  tne  said  mortgagor  being  a  resi- 
dent of  township,  where  the  office  of  the  county  re- 
corder is  kept. 

The  defendant  has  wholly  failed  to  pay  the  said  promis- 
sory note  set  forth  in  said  first  cause  of  action,  or  any  part 
theVeof,  and  by  reason  whereof  the  condition  of  s^id  mortage 
chattel  has  been  broken. 

Wherefore  plaintiff  asks  judgment  against  the  said  defend- 
ant in  the  sum  of  dollars,  with  interest  at ,  from 

,  and  that  said  property  may  be  ordered  sold  and  the 

proceeds  thereof  applied  to  payment  of  said  plaintiff's  claim, 
and  for  such  other  relief  as  is  equitable. 

DEED  DECLARED  A  MORTGAGE. 

Sec.  600.  Action  to  declare  a  deed  a  mortgage.—  A  deed 

absolute  in  form  which  is  in  fact  intended  to  secure  the  pay- 
ment of  money  due  from  the  maker  to  the  grantee,  in  which 

» Morgan  v.  Spangler.  20  O.  S.  88. 
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there  is  an  agreement  by  the  grantee  to  reconvey  property  to 
the  grantor,  is  considered  an  equitable  and  not  a  legal  mort- 
gage, and  the  statute  as  to  the  recording  of  mortgages  ^  does 
not  govern  its  validity.'    The  intention  of  the  parties  is  the 
criterion  in  the  determination  of  this  question,  and  if  the 
deed,  though  absolute  in  form,  is  intended  to  secure  pay- 
ment of  money,  and  the  relation  of  debtor  and  creditor 
exists  between  the  grantor  and  grantee  at  the  time  of  its  exe- 
cution, it  will  be  treated  as  a  mortgage.'    It  may  be  shown 
by  the  grantee  that,  although  originally  a  mortgage,  the  equity 
of  redemption  has  been  released  by  a  parol  agreement.*     A. 
deed  conveying  land  to  a  trustee  as  collateral  security  for  the 
payment  of  a  debt,  with  a  condition  that  it  shall  be  void  on 
the  payment,  with  power  in  the  trustee  to  sell  the  land  and 
pay  the  debt  in  case  of  failure  to  pay  the  indebtedness,  is  a 
mortgage.'^    Where  a  contract  is  made  and  delivered  at  the 
time  of  execution  and  delivery  of  a  deed,  which  provides  that 
the  grantee  will  reconvey  the  premises  within  a  specified  time 
upon  repayment  of  the  purchase-money  with  interest,  the  deed 
will  be  declared  a  mortgage.'    An  action  may  be  maintained 
to  declare  a  deed  a  mortgage,  both  against  the  grantee  and 
parties  who  have  purchased  the  premises  from  him.^ 

Sec.  601.  Petition  to  declare  deed  absolate  on  its  face  a 
mortgage^  where  there  was  a  verbal  agreement  to  recon- 
vey.— 

That  plaintiff  on  the day  of ,  18 — ,  was  the  owner 

in  fee-simple  of  the  premises  hereinafter  described. 

^     That  on  or  about ,  18—,  the  said  E.  D.  D.,  deceased, 

signed  a  note  with  this  plaintiff,  as  surety,  payable  to  one  F.  E., 

I R  a,  sec.  4133.  Harrison  ▼.  Trustees,  12  Mass.  456 ; 

s  Kemper  y.  Campbell,  44  O.  a  210 ;  Trull  v.  Skinner,  17  Pick.  213 ;  Green 

B.  a,  sec.  4134.  ▼.  Butler.  '26  Cal.  596. 

»  Slutz  ▼.  Desenberg,  28  O.  a  871 ;  «  Woodruflf  ▼.  Robb,  19  O.  2ia 

Woodruflf  V.  Robb,  19  O.  212.  Where  ^  Marshall  v.  Stewart,  17  O.  356. 

mortgages  are  in  effect  and  form  7  Kuhn  t.  Rumpp,  46  Cal.  299.  And 

converted  into  deeds  absolute,  the  a  purchaser  assuming  payment  of  a 

form   of  the  conveyance  will    not  mortgage  is  a  proper  party  to  such 

change  their  nature  in  equity.    Wil-  action.    C.  a  &  Lb  Ass'n  v.  Kreitz^  4t 

son  V.  Giddings,  28  O.  a  554.    As  to  O.  a  148.  Under  what  circamstanceR 

•ale  of  grantor's  equity,  see  Baird  v.  a  deed  will  be  declared  a  mortgage. 

Kirkland,  8  O.  21.  see  Coleman  v.  Miller,  6  W.  L.  B.  199. 

*Shaw  V.  Walridge,  83  O.  a  1; 


§  602.]  FDRECLOSURK   OF  MOBTOAOES.  691 

which  said  note  was  for  an  indebtedness  dae  from  plaintiff  to 
said  E.  That  in  order  to  secure  the  said  £.  D.  D.,  and  to 
save  him  harmless  against  any  loss  that  might  or  could  occur 
to  him  by  reason  of  his  having  signed  said  note  as  aforesaid, 

this  plaintiff,  on  the day  of ,  18 — ,  executed  and  do- 

livered  to  the  said  E.  D.  D.,  deceased,  a  deed  absolute  upon 
its  face,  for  a  pretended  consideration  therein  expressed  of 

the  sum  of  $ ,  and  thereby  conveyed  to  the  said  E.  D.  D. 

the  following  real  estate  situate  in  the  county  of ,  in  the 

state  of ,  and  in  the  city  of ,  bounded  and  described 

as  follows:  [Desoription,'] 

That  said  deed  was  intended  as,  was  and  is  in  fact,  a  mort- 
gage; that  the  consideration  therefor  was,  as  hereinbefore^ 
stated,  to  indemnify  the  said  E.  D.  D.,  deceased,  against  any 
loss  that  micfht  or  could  occur  to  him  bv  reason  of  nis  becomr- 
ing  surety  on  the  note  aforesaid. 

That  at  the  time  of  the  making  and  delivery  of  said  deed  to 
the  said  E.  D.  D.,  deceased,  this  plaintiff  and  the  said  E.  D.  D. 
entered  into  an  agreement  and  contract,  not  in  writing,  to 
the  effect  that  if  this  plaintiff  should  pay  the  note  so  as 
aforesaid  made  by  him  to  the  said  F.  E.,  upon  which  the  said 
E.  D.  D.  became  surety,  then  the  said  E.  D.  D.,  deceased, 
should  thereupon  reconvey  to  this  plaintiff  the  aforesaid 
premises,  which  said  verbal  agreement  and  said  deed  were  a 
part  of  the  same  transaction,  (a) 

Plaintiff  further  says  that  he  paid  the  said  note  and  indebt- 
edness so  as  aforesaid  due  from  him  to  the  said  F.  £.,  upon 
which  the  said  R  D.  D.  became  surety,  and  thereby  no  loss  or 
damage  occurred  to  the  said  E.  D.  D.,  deceased,  and  that 
plaintiff  is  therefore  entitled  to  have  said  deed  canceled  and 
said  premises  reconveyed  to  him. 

Plaintiff  further  says  that  on  the dav  of ,  18 — ^ 

and  at  divers  other  times,  he  applied  to  said  f!.  D.  D.  for  a  ro- 
conveyance  to  him  of  said  premises,  which  said  defendant 
failed  and  refused  to  make. 

Plaintiff  further  prays  that  said  deed  of  conveyance  may  be 
declared  to  be  a  mortgage,  that  the  same  may  be  canceled 
and  held  for  naught,  and  that  the  ownership  of  said  premises 
may  be  declared  to  be  in  this  plaintiff  [or,  that  said  defendant 
be  ordered  to  reconvey  said  premises  to  this  plaintiff],  and 
for  such  other  relief  as  is  proper. 

Note. —  The  decree  may  operate  as  a  oonveyanoe.    R  S.,  sec.  5318L 
(a)  This  may  be  changed  where  there  is  an  agreement  in  writings  or  where 
defendant  has  received  rents  and  profits. 

8ec.  602.  Reformation  of  mortgages. —  Any  mistake  ia 
description  or  execution  of  a  mortgage  may  be  corrected  in 
actions  to  foreclose,  and  the  lien  will  attach  as  of  the  date  ol^ 
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the  execution,  and  not  from  the  date  of  reformation.^  Such 
a  description  will  be  corrected  not  only  against  the  mortgagor, 
but  also  as  against  attaching  judgment  creditors  of  the  mort- 
gagee and  purchasers  under  them  with  notice  of  such  mistake.' 
A  mistake  in  the  name  of  a  party  in  the  mortgage  does  not 
^affect  its  validity.'  A  mistake  in  the  execution  of  a  mortgage 
by  having  only  one  subscribing  witness  thereto  does  not  render 
the  same  invalid  between  the  parties.  It  may  be  reformed 
in  equity,  but  not  so  as  to  defeat  a  judgment  lien.^  A  mort- 
gage which  fails  to  describe  the  land  intended  to  be  mort- 
gaged may  be  reformed  at  any  time  while  the  title  remains 
in  the  hands  of  the  mortgagor,*  but  it  cannot  be  reformed 
and  foreclosed  against  a  subsequent  bona  fide  purchaser,  unless 
he  has  notice  of  the  mistake.*  Attaching  creditors  of  the  mort- 
gagor cannot  successfully  object  to  reformation.^  In  fore- 
closure proceedings,  where  reformation  is  sought  upon  any 
ground,  the  evidence  should  clearly  show  that  a  mistake  was 
made.' 

Sec.  603.  Action  to  redeem  mortgage. —  The  right  of  a 
mortgagor  or  those  claiming  under  him  to  compel  a  redemp- 
tion of  the  mortgage  exists  now  as  formerly.  Where  the 
mortgage  is  given  to  secure  purchase-money,  the  mortgagor 
has  the  same  time  within  which  to  redeem  as  if  it  were 
given  for  some  other  consideration.'  A  guarantee  who  has 
not  been  made  a  party  to  proceedings  in  foreclosure  does  not 
lose  his  right  to  redeem.^*  A  wife  signing  with  her  husband 
may  upon  the  death  of  her  husband  redeem  the  mortgage,  and 


i  Adams  v.  Stutznian,  7  Am.  Law 
Rec.  76  (Holmes  Co.  C.  P.,  1878); 
Davenport  t.  Sovil,  6  O.  S.  459. 

s  Strang  t.  Beach,  11  O.  a  288; 
Timmerman  v.  Howell,  2  O.  C.  Q  27 ; 
Wall  V.  Arlington,  18  Ga,  88;  White- 
head V.  Brown,  18  Ala.  683. 

>Dodd  V.  Bartholomew,  44  O.  S. 
171. 

*  White  V.  Denmau,  16  0. 59 ;  1 0.  a 
ilO. 

ft  Bush  V.  Bush,  83  Kan.  656. 

<  Pence  V.  Armstrong,  95  Ind.  191. 

iBuah  y.  Bush,  mprou 


<  Bartlett  v.  Patterson,  10  W.  L.  R 
867. 

•  Robinson  ▼.  Fife,  8  O.  a  551  (1854) ; 
Kerr  v.  Lydecker,  51  O.  a  — ;  81 
W.  L.  R  290.    See  ante,  sea  572. 

lOChilds  y.  Childs,  10  O.  a  889 
(1859);  Hess  y.  Feldkamp,  2  Disn. 
882  (1858);  Stover  y.  Bounds,  1  a  a 
107(1858).  And  the  right  may  be  ezer* 
cised  notwithstanding  the  considera- 
tion of  the  note  was  illegal  Ck>w]80D 
y.  Raget^  14  O.  88.  It  may  be  c>zer- 
oised  at  any  time  before  foreclosurek 
Frischee  y.  Kramer*  16  a  125  (1847X 
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18  not  barred  by  a  foreclosure  against  her  husband  during  his 
life-time  to  which  she  was  not  a  party .^  An  heir  of  an  owner 
of  redemption,  after  an  action  has  been  revived  against  him 
and  decree  of  foreclosure  and  sale  had,  cannot  maintain  an 
.action  against  the  purchaser  to  compel  the  allowance  of  re- 
demption.' A  subsequent  purchaser  from  a  mortgagor  can- 
not be  allowed  to  redeem  against  a  purchaser  under  a  judg- 
ment on  an  older  mortgage,  even  though  made  a  party  to  the 
proceeding.'  A  petition  to  redeem  mortgaged  premises,  charg- 
ing that  the  mortgagor  fraudulently  stood  by  and  witnessed 
a  purchaser  from  a  mortgagee  making  improvements,  and  con- 
<;ealed  his  lien,  is  good  as  against  a  demurrer.^  Time  may  be 
given  a  mortgagor  in  a  decree  of  foreclosure  within  which  to 
redeem,  which  is  within  the  discretion  of  the  court.* 

iMcArthur  v.  Franklin,   15    O.  S.     « Carter  v.  Longworth,  4  O.  884 
485;  16  O.  8.  VY^.  *  West  ▼.  Morris,  3  Disn.416^  And 

'Hentz  y.  Ward,  1  a  &  C  R  387    this  time  may  be  extended.    Stagg 
(1871).  ▼.  HarbesoD,  2  Q  &  Q  &  23  (1870> 

<  Denni30Q  t.  Allen,  4  a  405 
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See.  604.  Parties  to  actions  for  fraud. —  A  person  who  is 
not  a  party  to  an  instrument  cannot  assail  it  on  the  ground 
of  fraud  and  recover  money  paid  thereon,  although  he  may 
have  caused  the  same  to  have  been  executed  between  others.^ 
4  corporation  is  liable  for  fraudulent  conduct  of  its  agents 
in  the  same  manner  as  if  such  agents  had  been  acting  for 
private  persons.'  A  trustee  cannot  maintain  an  action  for 
deceit  practiced  upon  his  cestui  que  trustetU^  nor  can  he  sus- 

1  Insurance  Ca  T.  Wright  88  0.  &    118;  2  Disn.  802;  Bartholomew  ▼. 
SSa  Bcntlej,  16  O.  6591 

'Nugent  V.  Railroad  Ck>.,  8  W.  L  Q. 
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tain  an  equitable  action  on  the  ground  of  fraud.^  In  every 
suoh  case  the  person  defrauded  is  the  proper  party  plaintiff.' 
A  wife  who  executes  a  deed  with  her  husband  which  is  after- 
wards fraudulently  changed  into  a  mortgage  without  her 
knowledge,  not  being  a  party  to  such  fraud,  may  still  assert 
her  right  of  dower  in  the  premises.'  One  giving  credit  to  an- 
other on  the  faith  of  a  letter  of  credit  directed  to  a  person 
other  than  the  one  giving  credit  cannot  maintain  an  action 
for  deceit,  though  the  representations  in  the  letter  are  false.* 
Where  two  persons  are  induced  by  false  representations  to 
make  a  purchase  of  hogs  which  they  divide  between  them  im- 
mediately upon  purchase,  either  purchaser  may  maintain  an 
action  for  the  fraud  and  deceit  against  the  vendor  without 
joining  or  making  his  co-purchaser  a  party.*  The  interest  or 
cause  of  action  of  such  purchasers  is  several,  even  though  the 
representations  were  made  to  them  jointly,  thus  enabling 
them  to  bring  separate  actions.*  It  was  not  proper  at  com- 
mon law,  nor  is  it  under  the  code,  to  join  a  party  who  has 
neither  legal  nor  beneficial  interest  in  the  subject-matter  of 
the  suit.^  If  such  a  vendor  has  the  misfortune  to  be  com- 
pelled to  answer  a  claim  for  damages  at  the  suit  of  the  other 
injured  purchaser,  the  former  is  himself  responsible  for  this 
result.  Whatever  the  ancient  rules  were,  the  law  in  this  class 
of  actions  has  been  modified  by  modern  decisions.^ 

Sec.  605.  Limitations  to  actions  for  fraad. —  An  action 
for  relief  on  the  ground  of  fraud  must  be  prosecuted  within 
four  years  from  its  commission,  though  the  right  does  not 
accrue  until  the  fraud  has  Been  actually  discovered.*  Lapse 
of  time  is  not  available  where  a  person  has  been  misled  by 
misrepresentations,  or  kept  in  ignorance  of  rights  by  one 
who  ought  to  have  disclosed  the  same.'*    Nor  will  it  bar  the 

1  Raymond  ▼.  Railway  Co,  21  W.  *  Eccleston   v.  Clipeham,  1  Sand. 

Lb  K  103.  154 ;  Duncan  v.  WiUis,  auprcu 

'Raymond  ▼.  Railway  Ca,  supra;  ^ Duncan  v.  Willis,  supra;  O.  Code, 

Bigelow  (2d  ed.\  214 ;  Dickinson  t.  sec.  5007. 

SeaTer,   44   Mich.    624;    Foster   v.  *  Duncan  t.  Willis,  supra 

Wightman,  128  Mass.  lOa  ^  O.  Code,  sec.  4082.    This  applies 

s  Conover  ▼.  Porter,  14  O.  S.  450.  to  all  classes  of  actions  for  fraud. 

4  McCracken  v.  West,  17  O.  Id  i*  Williams  t.  Presbyterian  Boo,  I 

ft  Duncan  t.  Willis,  51  O.  a  433 ;  82  O.  Q.  47a 
W.  L  R  102.    See^  also,  Wells  t. 
Cook.  16  O.  S.  67. 
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rights  of  an  infant  or  a  cestui  que  trust,  against  whom  the 
statute  does  not  begin  to  run  until  his  discovery  of  the 
fraud. ^  If  it  appears  from  the  face  of  the  petition  that  the 
cause  of  action  accrued  more  than  four  years  before  the  action 
was  commenced,  it  must  be  averred  that  the  fraud  was  not 
discovered  until  a  time  within  four  years  before  the  action  is 
commenced.  Such  a  general  averment  is  sufficient  to  bring  the 
case  within  the  saving  clause  of  the  statute.*  If  the  petition 
states  a  cause  of  action,  and  contains  an  averment  that  the 
fraud  was  not  discovered  until  within  four  years  before  the  suit 
was  begun,  an  answer  charging  that  the  cause  of  action  did  not 
accrue  within  four  years  before  suit  because  the  same  was.  not 
committed  within  that  time  is  insufficient.'^  It  has  been  held 
that  a  petition  which  alleges  that  plaintiff  did  not  discover  the 
alleged  fraud  until  within  four  years  before  suit  brought,  as 
against  a  demurrer,  states  in  fact  that  the  same  could  not  have 
been  discovered  by  the  exercise  of  reasonable  diligence.  Such  a 
petition,  if  controverted,  ought  to  be  met  by  an  answer  denying 
plaintiff's  ignorance  of  the  facts  constituting  fraud.  It  is  the 
actual  discovery  of  fraud,  or  what  might  by  the  exercise  of  due 
diligence  have  been  discovered,  which  puts  the  statute  in  opera- 
tion.^ 

Sec.  606.  Kemedy  and  action  for  fraud  and  deceit. — Fraud 
consists  of  any  misrepresentation  or  concealment  of  a  material 
fact/  The  forms  adopted  in  its  commission  are  not  impor- 
tant. Schemes  of  fraud  may  be  so  cunningly  devised  as  to 
blind  the  eye  of  justice,  but  when  discovered  should  not  es- 
cape condemnation  and  reprobation.  It  is  therefore  neces- 
sary to  look  beneath  the  surface,  and,  no  matter  in  what  form 
the  same  may  appear,  grant  relief*  One  who  has  been 
defrauded  may  elect  to  pursue  one  of  three  remedies.  He 
may  restore  or  offer  to  restore  what  he  has  received,  elect  tc 
rescind  the  contract,  and  sue  at  law  for  whatever  he  haxj 
parted  with;  or  he  may,  without  restoring  what  he  has  re- 
ceived, sue  for  a  rescission,  in  which  case  he  must  allege  that 
he  is  willing  and  ready  to  restore ;  or,  he  may  elect  to  stand 
upon  the  contract  and  sue  for  damages  suffered  by  reason 
thereof.*  An  action  for  fraud  and  deceit  may  be  brought, 
notwithstanding  the  death  of  the   person   liable  therefor.' 

I  Long  v.  Malford,  17  O.  S.  485;  »Rice  v.  Manley.  06  N.  Y.  87;  Beet- 
Carlisle  V.  Foster,  10  O.  S.  198.  hoven,  etc.  Co.  v.  McEweu,  59  N.  Y. 

« Maple  V.  Railroad  Co.,  40  O.  S.  318.  Super.  7  (1892). 

sStcpheDsoQ  V.  Reeder.  2  W.  L.  R  « Thomas  v.  Dickinson.  23  N.  Y.  a 

335  (Cin.  Super.  Court,  1878);  Piatt  v.  260;  s.  a,  67  Hun,  850;  Railroad  Co. 

Longworth,  27  O.  8.  198.  v.  Steinfeld.  42  O.  &  455-6. 

♦  Griel  v.  Lomax,  94  Ala.  641.  '  R  S.,  sec.  4975. 

*  Zeverink  v.  Kemper,  50  O.  S.  208. 
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There  cannot  be  both  an  affirmance  and  a  disaffirmance  of  a 
^contract.  A  vendor  cannot  rescind  a  contract  for  the  sale  of 
real  estate  on  the  ground  of  fraud  of  the  vendee,  and  retain 
the  property,  and  then  maintain  an  action  for  deceit  against 
the  vendee.^  Having  once  made  an  election  between  alterna- 
tive remedies  he  cannot  revoke  the  same.'  An  action  for 
fraud  and  deceit  must  be  founded  upon  an  existing  fact,  and 
cannot  be  based  upon  any  future  occurrence,  or  upon  an  act 
to  be  done;  and  the  party  charged  therewith  must  have  had 
knowledge  at  the  time.'  Where  a  vendor  fraudulently  aids 
one  of  several  purchasers  to  buy,  such  purchasers  may,  on  dis- 
covering the  fraud,  elect  to  rescind  and  tender  a  reconvey- 
ance.^ To  set  aside  an  executed  agreement  there  must  be 
actual  fraud,*  and  in  order  to  give  rise  to  a  cause  of  action 
on  account  of  fraud  there  must  be  actual  damages.*  An  act 
maliciously  or  fraudulently  committed  will  not  furnish  a  ground 
ot  action  if  it  be  not  of  itself  unlawful.^ 

A  judgment  against  one  of  two  persons  who  have  fraudu- 
lently procured  a  lien  upon  a  worthless  security  is  not  a  bar  to 
.an  action  against  the  other  for  damages  sustained  by  reason  of 
his  participation  in  the  fraud.*  An  action  may  be  maintained 
against  a  debtor  who  fraudulently  represents  himself  insolvent, 
thereby  inducing  a  creditor  to  release  an  indebtedness  for 
a  sum  less  than  its  real  value.*  The  liability  of  one  commit- 
ting fraud  by  representation  is  measured  by  his  knowledge  of 
the  same.  If  he  makes  a  statement  which  he  does  not  know 
to  be  true,  and  which  influences  another  to  his  disadvantage, 
it  is  nevertheless  a  fraud.^*  But  if  the  representations  are  be- 
lieved to  be  true  and  there  is  reasonable  ground  for  such 

1  Roome  t.  JeoDings,  21  N.  Y.  S.  *  Yeoman  v.  Lasley,  40  O.  S.  190. 

988.  B  Nugent  t.  Railroad  Co.,  2  Disn. 

«Degraw  v.  Elmore^  50  N.  Y.  1-8;  808, 

Kinney  v.  Keirnan,  49  N.  Y.   164 ;  ^  Roome  t.  Jennings,  21    N.  Y.  S. 

Miller   v.    Barber,    66   N.    Y.    558;  OSa 

Schiffer  v.  Dietz,  88  N.  Y.  300 ;  Strong  ^  Smith  v.  Bowler,  2  Disn.  158. 

▼.  Strong,  102  N.  Y.  69.  ^  Insurance  Ca  v.  Schidler,  180  Ind. 

s  Smith    V.   Bowler,  1    Disn.  520.  214. 

A  statement  or  representation  made  *  Edwards  v.  Owen,  15  O.  500. 

eubeeqaent  to  the  execution  of  a  deed  ^^  Nugent  ▼.  Railroad  Co.,  2  Disn. 

«annot   afiPect   the   title    conveyed.  802;  Bullitt  v.   Farrar,  42  Minn.  8; 

Williams  ▼.  Meara,  2  Disn.  604.  a  a,  48  N.  W.  Rep.  56& 
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belief,  there  can  be  no  fraud  and  hence  no  recovery.*    And 
where  representations  are  not  made  for  the  purpose  of  in- 
ducing another  to  act  upon  them  in  any  matter  affecting  his 
own  interest,  an  action  for  fraud  may  be  maintained  thereja.^ 
Proof  of  general  representations  by  which  others  than  plain^ 
iff  were  defrauded  may  be  given  in  evidence.'    Where  a  pci 
son  merely  undertakes  to  repeat  what  others  have  told  him 
it  does  not  ordinarily  constitute  deceit  for  which  an  actioE 
will  lie.     So  where  representations  are  made  in  reference  to 
lands,  with  the  understanding  that  the  same  are  made  only 
upon  information  by  others,  there  is  no  liability  incurred  for 
a  loss  occasioned  to  the  party  relying  upon  them.*    A  trans- 
action with  a  person  who  is  either  an  imbecile  or  possessed 
of  a  weak  mind,  and  which  has  been  induced  by  fraud,  im- 
position or  undue  influence,  will  be  set  aside.*    The  collec- 
tion of  a  note  executed  by  reason  of  threats  of  a  groundless 
prosecution  will  be  restrained.'     A  combination  made  by  par- 
ties to  prevent  competition  at  a  sale  of  land  for  taxes,  with 
the  understanding  that  the  land  purchased  is  to  be  afterwards 
divided,  is  fraudulent  and  will  be  set  aside.^    If  a  person  pur- 
chases goods  with  no  expectation  of  paying  for  them,  or  hav- 
ing no  reasonable  expectations  of  being  able  so  to  do,  the 
purchase  is  fraudulent,  and  the  goods  may  be  recovered  in 
proper  proceedings  by  the  seller.® 

Sec.  607.  Principles  of  pleading. —  A  general  averment  of 
fraud  is  not  sufficient.  Facts  must  be  set  forth  showing  what 
the  fraud  and  representation  consists  of,  to  enable  the  court  to 
determine  whether  or  not  there  is  any  legal  fraud  or  misrep- 
resentation such  as  will  constitute  a  cause  of  action.  A  sim- 
ple plea  that  an  act  was  committed  by  fraud  and  misrepre- 
sentation is  a  mere  legal  conclusion  and  not  the  statement  of 
a  fact.*    While  the  rule  requires  that  facts  constituting  fraud 

1  Taylor  ▼.  Leitl),  26  O.  a  42a  <  Talcott  v.  Henderson,  81  O.  a  162 ; 

»  Wells  ▼.  CJook,  16  O.  a  67.  WUmot  v.  Lyon,  49  O.  a  296. 

»  Edwards  v.  Owen,  15  O.  60a  •  Derby  t.  Corlett,  1  Qev.  Kept  210 ; 

4  Foreman  t.  Compton,  4  W.  Lb  K  Williams  ▼.  Church,   1  O.  &  478 ; 

489  (Cuyahoga  Co.  Dist  Court,  1879).  Great  Western  Despatch  v.  Qlenney, 

*TraceyT.  Sackett  10.  a54'9.  10  Am.  Law  Rea  672;   Butler   v. 

•James  v.  Roberts,  18  O.  54a  Viele,  44  Barb.  166;  Libby  t.  Rose* 

7  Ludlow  V,  Little,  2  a  504.  krans^  55  Barb.  202 ;  West  t.  Wrighu 
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mast  be  set  forth,  yet  it  is  held  that  a  minute,  detailed  state- 
ment  is  not  required.^  It  is  not  necessary  to  employ  the 
words  "fraud"  or  *' fraudulent"  to  characterize  a  transaction 
or  specify  the  ground  of  belief.*  The  rule  allowing  what  is 
known  as  alternative  pleading  may  be  followed  in  cases  of 
fraud  where  the  plaintiff  is  not  certain  in  what  manner  the 
same  was  committed.'  To  maintain  an  action  for  deceit,  the 
plaintiff  must  allege  with  reasonable  certainty,  and  be  pre- 
pared to  prove,  that  the  defendant  made  a  representation  to 
the  plaintiff  intending  that  he  should  act  upon  it;  that  the 
same  was  false;  that  the  defendant,  when  he  made  it,  knew 
it  to  be  false,  and  that  the  plaintiff,  believing  such  represen- 
tation to  be  true,  acted  upon  it,  and  was  injured  thereby/ 
Where  the  injury  complained  of  is  the  result  of  actual  com- 
bination and  fraud,  the  same  should  be  so  averred,  not  in  a 
general  manner,  but  with  the  same  precision  that  is  required 
in  other  averments  of  fact.*  It  is  also  said  to  be  the  well-set- 
tled rule  that  a  pleading  on  demurrer  is  deemed  to  allege 
what  may  be  implied  from  the  allegation  by  reasonable  and 
fair  intendme^t,  and  facts  impliedly  averred  are  traversable  in 
the  same  manner  as  though  directly  averred.  This  has  been 
held  applicable  to  allegations  of  fraud.*  The  petition  must 
oharge  the  fraudulent  intent  in  positive  terms,  that  is,  that 
the  intention  was  to  deceive,  and  not  leave  it  to  be  inferred 
from  the  falsity  of  the  facts  alleged.^ 

Sec.  608.  Action  for  deceit  or  false  representation. — 
There  is  a  broad  distinction  between  fraud  for  which  a  con- 
tract will  be  set  aside,  and  fraud  which  will  sustain  an  action 

98  Ind.  385 ;  Bailey  v.  Ryder,  10  N.  Y.  >  Whitelsey    ▼.     Delaney,    supra; 

363;  Fry  ▼.  Day,  97  Ind.  348;  Kraus  Maher  v.  Insurance  Co.,  67  N.  Y.  283. 

V.  Thompson,  80  Minn.  04 ;  Humph-  *  Rassussen  v.  McKnight,  3  Utah, 

rey  t.  Mattoon,  43  la.  556.    A  simple  815. 

Allegation  of  fraud  is  not  sufficient  *  Byard  v.  Holmes,  34  N.  J.  L.  290, 

Hailroad  Co.  t.   Commissioners,  IS  •Williams  v.  Presbyterian  Society, 

Kan.   169 ;    Norris  v.  Scott,  6  Ind.  1  O.  a  47a 

App.  18;   83  N.  R  Rep.  103  (1892).  •Beethoven,  etc.   Co.  ▼.  McEwen 

Fraud  is  not  presumed;  it  must  be  Co.,  59  N.  Y.  Super.  7;  Marie  v.  Gar* 

proved  by  the  one  setting  it  up.  Stitt  rison,  83  N.  Y.  23. 

^.  Wilson,  W.  505.  '  Barlholomew  v.   Bentley,  15  (X 

1  Whitelsey  v.  Delaney,  73  N.  Y.  659;  Williams  v.  Presby.  Soa,«fpra; 

•571 ;  Maxwell  on  Code  Pldg.,  p.  193:  Bank  v.  Beebe,  6  O.  497. 
Cumminc^s  v.  Thompson.  18  Minn. 
240;  Fox  v.  Webster,  40  Mo.  1«1. 
See  Rote  v.  Stratton,  2  0.  N.  P.  27. 
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for  deceit.    To  recover  in  an  action  for  deceit  there  must  be 
either  a  false  representation  of  a  material  matter,  which  in- 
duces  the  party  to  make  a  contract,  or  there  must  have 
been  some  device  for  the  purpose  of  inducing  the  same.^     To 
constitute  fraudulent  or  false  representations  so  as  to  furnish 
ground  for  the  rescission  of  a  contract,  they  must  be  both  false^ 
and  fraudulent.     If  made  under  an  honest  belief  that  they 
are  true,  they  are  not  fraudulent ;  but  if  untrue  statements^ 
are  made  recklessly,  without  knowledge,  they  are  fraudulent. 
The  principle  that  a  party  is  liable  for  a  false  representation 
of  material  facts  applies  to  all  those  cases  where  influence  is- 
acquired  and  abused,  or  confidence  is  reposed  and  betrayed.    If 
a  person  occupying  confidential  relations  to  another,  knowing 
that  he  is  trusted,  makes  a  false  representation  of  a  material 
fact,  he  is  responsible  for  any  loss  resulting  therefrom.'    The 
petition  should  show  that  the  representations  were  upon  some 
material  fact,  which  if  relied  upon  would  mislead  the  party. 
It  is  not  essential  to  maintain  the  action  that  the  party  mak-- 
ing  the  representations  should  know  the  falsity  of  his  state- 
ments, as  he  will  be  held  liable  if  he  had  no  reason  to  believe 
the  same  were  true  when  he  made  them,  and  that  thev  were 
intentionally  made  for  the  purpose  of  inducing  the  one  icy 
whom  they  were  made  to  act  upon  them.'    Representations 
based  merely  upon  opinion,  however,  of  a  fact  clearly  within 
the  knowledge  of  both  parties,  are  representations  upon  which 
a  person  has  no  right  to  rely,  and  therefore  do  not  fall  within 
the  rule.*    Although  the  rule  is  well  settled  that  where  the 
representations  are  merely  expressions  of  opinion  there  can 
be  no  liability,  yet  where  they  go  beyond  this,  relief  may  be 
had.*    Whether  or  not  representations  are  expressions  of 

1  CroweU  v.  JacksoD,  15  N.  J.  L^  J.  that  he  had   actual   knowledge  of 

28;  37  W.  Lb  B.  26;  Cowley  v.  Smith,  their  truth.    Marsh  v.  Falker,  40  N. 

17  Vroom,  883.  Y.  563;  Chester  t.  Comstock,  40  N, 

s  Smith  V.  Patterson,  83  O.  S.  70.  T.  576 ;  Hubble  ▼.  Meigs,  50  N.  Y. 

See  Miller  y.  Barber,  66  N.  Y.  558 ;  480 ;  Babcock  v.  Sibley.  82  N.  Y.  144, 

Thomas  ▼.  Beebe,  25  N.  Y.  244.  *  ^tna  Ins.  Ca  v.  Reed,  S8  O.  a 

sjStna  In&  Ca  t.  Reed,  83  O.  a  283;    Salem    India   Rubber   Ca   v^ 

388.    Other  cases  hold  that  the  party  Adams,  28  Pick.  256. 

making   the    representations    must  ^  Ketcham  v.  Phillips,  1  Cler.  Rep^ 

have  known  at  the  time  that  they  9;  Scrogin  v.Wood,54N.W.  Repk487 

were  false,  or  he  must  have  assumed  (Iowa,  1893) ;    Sheldon  v.  Davidsoc^. 

or  intended  to  convey  the  impression  85  Wis.  138 ;  55  N.  W.  Rep^  16L 
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opinion,  or  the  statement  of  a  fact  to  be  relied  upon,  !s  a  ques- 
tion for  the  juryj  A  person  is  clearly  liable  for  representa- 
tions made  upon  information  received  from  another  person.*^ 
An  action  for  a  false  representation  cannot  be  founded  upon 
a  future  occurrence,  but  must  be  made  in  reference  to  an 
existing  fact.' 

A  person  is  not  justified  in  relying  upon  representations 
made  by  an  agent  of  an  insurance  company  to  one  holding  a 
claim  for  a  loss.*  But  a  member  of  a  corporation  who  makes 
a  false  representation  as  to  the  financial  condition  of  the  com- 
pany in  order  to  sell  its  stock  is  liable  therefor  even  though- 
the  purchaser  could  have  discovered  the  same  by  an  investiga- 
tion.^ And  an  action  may  be  maintained  against  a  corpora- 
tion for  the  recovery  of  money  obtained  by  its  agents  by 
false  representations,  and  the  letters  written  by  a  general 
agent  of  such  company  to  a  local  agent  may  be  received  as 
evidence.*  An  action  may  be  maintained  for  false  representa- 
tions, although  there  may  have  been  other  co-operative  in- 
ducements which  caused  the  loss.^  A  special  action  on  the 
case  may  be  sustained  against  a  debtor  for  fraudulently  repre- 
senting himself  insolvent,  thereby  inducing  a  creditor  to  dis- 
charge a  claim  against  him.'  An  action  may  be  maintained 
for  damages  for  false  representations  as  to  title  in  the  sale  of 
lands,  even  though  the  deed  does  not  contain  any  covenants 
in  this  respect*  A  grantor  who  induces  another  to  purchase 
real  estate  by  means  of  false  representations  as  to  title,  and 
covenants  against  all  persons  claiming  under  him,  is  liable 
where  the  loss  occurs  to  the  grantee  by  reason  of  no  title 
being  in  the  grantor.'®  A  person  seeking  a  loan,  who  falsely 
represents  that  there  are  no  liens  upon  the  premises  and 
thereby  prevents  another  from  making  an  investigation,  when 

1  Floyd  ▼.  Paul,  10  W.  L  R  14.  ^Bank  ▼.  Bank.  56  Fed,  Repi  139; 

SForemanT.ComptOD,2Cler.  Rep.  Safford  ▼.  Oiout    120   Mass.  20-5; 

2ia  Matthews  v.  Bliss,  22  Pick.  48;  Coo- 

s  Smith  V.  Bowler,  1  Disn.  540 ;  Mo-  ley  on  Torts  (2d  ed.),  587. 

Cracken  v.  West,  17  O.  16.  «  Edwards  v.  Owen.  16  O.  500. 

*MtntL  In&  Ca  v.  Reed,  83  O.  a  *  Barnes  ▼.  Railroad  Ca,  54  Fed. 

288;  Swimm  t.  Bush,  23  Mich.  09.  Rep.  87  (Iowa,  1893). 

s  Redding  v.  Wright^  49  Minn.  823.  losa^^uinn  t.  Liedentopf,  54  N.  W. 

<n.  a  Home  &  Dower   Ass^n  v.  Rep.  480. 
Kirk,  9  W.  L.  R  4a 
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thore  is  in  fact  an  incumbrance,  is  responsible  for  anv  dam- 
ages arising  therefrom.^  And  although  false  representations 
made  with  reference  to  value  of  land  may  not  sustain  an 
action  for  damages,  yet  when  there  are  other  and  additional 
representations  made  in  that  connection  as  to  other  material 
matters,  an  action  will  lie.'  A  person  is  also  liable  for  false 
representations  made  with  respect  to  quality  or  other  mat- 
ters affecting  the  value  of  real  estate,'  especially  when  the 
value  is  less  than  the  land  is  actually  worth.^  A  false  rep- 
resentation may  consist  as  well  in  the  concealment  of  what 
is  true  as  in  the  assertion  of  what  is  false.'  In  order  to 
create  a  liability  the  representations  must  have  been  made  for 
the  purpose  of  inducing  another  to  act  upon  them  in  some 
matter  affecting  his  own  interests.*  A  deed  obtained  under 
false  representations  will  be  set  aside  as  fraudulent.^  At  com- 
mon law,  false  representations  made  prior  to  the  execution  of 
A  deed  did  not  avoid  it,  but  relief  could  be  had  in  equity.' 
Where  a  false  representation  as  to  age  is  made  by  a  party 
seeking  insurance,  the  insured  cannot  take  advantage  of  his 
own  false  representations,  and  claim  that  the  policy  of  in- 
surance was  void,  in  an  action  by  him  for  the  recovery  of 
premiums  paid,  upon  the  company  declaring  the  policy  for- 
feited.' A  rescission  of  a  contract  made  or  obtained  by  false 
representation  can  have  no  effect  whatever.*'  And  where  a 
person  seeks  to  rescind  a  contract  on  the  ground  of  false  repre- 
sentation, he  must  first  offer  to  rescind  promptly  upon  discov- 
'Cring  the  fraud." 

Sec.  609.  Petition  for  fraud  in  obtaining  goods  under  con- 
tract induced  by  fraudulent  representations.— 

[Caption,! 

That  on  the day  of ,  18 — ,  the  said  defendants  fraud- 
ulently combined  and  confederated  together  to  cheat  and  de- 

1  Jenkioson  v.  Stonenian,  1  Clev.        >  Nairn  y.  Ewalt,  51  Kan.  355 ;  a  a« 

Rep.  2ia  tf2  Paa  Rep.  lllO  (1893). 

»  Griffing  v.  Diller,  21  N.  Y.  a  407 ;        «  Wells  v.  Cook,  16  O.  a  67. 
66  Hun,  63a  ^  Long  v.  Mulford,  17  O.  S.  485. 

*  Stevens  v.  Allen,  51  Elan.  144;  82       <  Williams  ▼.  Hears,  2  Disn.  604. 
Pac.  Rep.  923  (1893).  «  Low  t.  Insurance  (^,  6  W.  L.  B. 

♦Williamson  v.  Woten,   132  Ind.  666. 
202 ;  a  OL,  81  N.  E.  Rep.  791  (1892).       w  Jones  v.  Booth,  88  O.  a  405. 

^i  Parmele  y.  Adolph,  28  O.  a  10. 
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fraud  the  plaintiff,  and  thereby  then  and  there  did,  in  parsuanoe 
of  said  combination  and  confederation  between  them,  fraadu- 
lently  obtain  from  the  plaintiff  goods  and  chattels  enumer- 
ated, as  follows :  [Set  them  out]  xhat  at  the  time  said  goods 
and  chattels  were  so  fraudulently  obtained,  plaintiff  was  a 

merchant  at ,  Ohio,  and  on  or  about  the  said day  of 

,  18—9  said  defendant  K.,  with  full  knowledge  on  the  part 

of  said  defendant  D.,  and  acting  at  his  suggestion  and  instiga< 

tion,  came  to  plaintiff^s  store  in ^  and  then  and  there,  in 

order  to  obtain  said  goods  and  chattels,  fraudulently  and 
falsely  represented  to  plaintiff  that  he,  said  K.,  the  defend- 
ant, was  a  son  of  0.  H.  K.,  of ,  and  was  a  partner  of  said 

0.  H.  SL,  as  merchants  at ,  in  the  firm  name  of  0.  H.  E. 

&  Son,  said  0.  H.  K.  then  being  known  to  plaintiff  to  be  re- 
sponsible [or  whatever  the/alee  repreeentoitiana  may  he^  all  of 
which  representations  were  wholly  false,  and  were  known  by 
said  defendants,  at  the  time  they  were  made,  to  be  false. 
That  it  was  not  true  that  said  defendant  K.  was  a  son  of 

0.  H.  £L  of ^  nor  was  it  true  that  said  defendant  was  then, 

or  eyer  had  been,  a  partner  of  said  0.  H.  E.,  by  means  of  which 
false  and  fraudulent  representations  the  said  defendant  ob- 
tained from  plaintiff  the  goods  and  merchandise  hereinbefore 

specified,  which  were  of  the  value  of dollars,  and  have,  by 

reason  of  their  said  frauds,  subjected  said  plaintiff  to  damages, 

expense,  cost  and  charges,  in  the  sum  of dollars.   In  aadi- 

tion  thereto  that  said  goods  and  merchandise  were,  after  being 

so  fraudulently  obtained  from  plaintiff,  shipped  to  y  and 

there  received  by  said  D.,  and  by  him,  as  well  as  by  the  said 
E.,  immediately  thereafter  exposed  to  sale  at  publfc  auction, 
and  some  portions  thereof,  as  well  as  other  goods  obtained  in 
the  same  manner,  sold  at  such  public  auction  as  rapidly  as 

possible,  but  before  all  were  sold  both  defendants  left y 

and  neither  one  has  returned. 

The  plaintiff  avers  that  the  obtaining  of  said  goods  in  the 
manner  and  upon  the  representations  aforesaid  was  a  scheme 
to  defraud  plaintiff  and  others,  concocted  and  carried  out  by 
the  defendants,  and  for  the  pecuniary  benefit  of  both,  and  that 
both  participated  in  the  proceedings  of  the  fraud,  whereby, 
and  by  reason  of  the  premises,  plaintiff  says  that  he  has 
sustained  damages,  and  that  the  defendants  have  damaged 

him  in  the  sum  of  dollars,  and  that  by  reason  of  the 

premises  aforesaid  an  action  has  accrued  to  him  therefor 
against  the  said  defendant. 

Wherefore  he  prays  judgment,  etc. 

Note.— From  Dean  t.  Tates,  33  O.  a  8Sa 
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Sec.  610.  Petition  for  fraaduleut  concealment  in  sale  of 
property. — 

[I^ormal  avermenisJ] 

That  on  the  day  of ,  18 — ,  the  plaintiff  booght 

of  the  defendant  a  certain  horse  for  the  sum  of dollars. 

At  the  time  of  said  sale  said  horse  was  not  sound,  bat  had  the 
heaves,  which  fact  was  at  that  time  well  known  to  the  defend- 
ant and  was  then  unknown  to  plaintiff,  but  that  said  defend- 
ant then  intentionally,  falsely  and  fraudulently  concealed  said 
fact  from  plaintiff,  and  thereby  sold  the  said  horse  to  him  for 
the  price  aforesaid.  That  said  horse,  at  the  time  of  the  said 
sale  thereof,  had  the  heaves,  to  the  knowledge  of  the  said  de- 
fendant, and  was  thereby  rendered,  and  has  ever  since  so 
continued,  utterly  unfit  for  use. 

Wherefore  the  plaintiff  alleges  that  he  has  been  damaged 

in  the  amount  of dollars,  for  which  amount  he  demands 

judgment  against  the  defendant. 

Sec.  611.  Petition  to  declare  subscription  to  capital  stock 

of  corporation  null  and  void^  because  of  its  being  procured 

by  false  representations;  and  for  the  recovery  of  the  amount 

paid  thereon. — 

The  plaintiff,  for  his  cause  of  action  against  said  defendant, 
says: 

That  the  defendant  is  a  corporation  created  and  organized 
under  the  laws  of  the  state  of  Ohio. 

That  on  and  prior  to  the day  of ,  18 — j  the  plaint- 
iff was  a  resiaent  of  P.,  in  the  state  of  P.,  and  was  em- 
ployed as  a  steel  melter;  that  a  short  time  previous  to  said 
day  of ,  18 — ,  the  plaintiff,  at  the  request  of  defend- 
ant, came  to  0.,  Ohio,  for  the  purpose  of  seeine  the  works  of 
defendant,  with  a  view  to  investing  in  the  stock  of  said  com- 
pany. 

That  plaintiff  was  shown  through  said  works  by  the  presi- 
dent and  the  secretary  and  treasurer  of  said  defendant  com- 
pany, and  the  said  works  consisted  of  certain  large  and  con- 
venient lots  of  ground  situated  in  the  city  of  C,  on  the  line  of 
the  0.  &  P.  Eauroad,  in  a  convenient  and  desirable  place  for 
such  business,  and  of  buildings  thereon,  and  engine,  roller, 
machinery,  etc.,  for  the  melting  and  manufacture  of  steeL 

That  on  the  said day  of ,  18 — ,  the  said  defendant, 

for  the  purpose  of  inducing  the  plaintiff  to  invest  in  said  com- 
pany by  purchasing  $ of  its  stock,  and  to  come  to  0.  and 

employ  his  time  in  said  business,  made  the  following  repre- 
sentations to  plaintiff:  [Specify  representations,] 

And  the  plaintiff  says  that  he  relied  upon  each  of  the  rep- 
resentations above  stated  and  believed  tnem  to  be  true,  and 
without  said  representations  he  would  not  have  invested  in 
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said  company  or  pnrchased  any  of  its  stook ;  but  believing  and 
relyinfi^  on  said  representations  and  npon  the  faith  of  them, 

the  plaintiff  did  purchase shares  of  $ each  of  the 

capital  stock  of  said  company,  and  paid  therefor  the  face  value 

thereof  in  money,  to  wit,  the  sum  of  $ ^  to  the  defendant 

on  the of ,  18 — . 

And  plaintiff  avers  that  the  representations  aforesaid  were 
wholly  lalse  and  were  so  known  to  be  by  the  defendant  when 
made,  and  that  they  were  falsely  and  fraadalently  made  for 
the  purpose  of  inducing  him  to  make  said  purchase  of  stock. 

That  in  truth  and  in  fact  the  defendant  did  not  own  the 
works  referred  to,  but  merely  rented  the  land  by  the  year, 
without  any  lease  in  writing  or  right  to  remain  there  longer 
than  a  few  months,  and  that  said  new  buildings,  engine,  rolls, 
etc.,  had  not  been  in  fact  fully  paid  for;  that  said  company 
was  largely  in  debt,  and  in  its  then  condition  and  with  its 
capital  and  resources,  and  burdened  and  incumbered  with  debts 
as  heretofore  alleged,  said  company  could  not  and  did  not  pay 

per  cent,  dividends  or  any  dividends  whatever;  and 

plaintiff  avers  that  as  soon  as  he  learned  of  the  falsity  of  the 
above  representations  he  complained  to  the  said  defendant, 
demanded  the  return  of  his  said  money,  and  offered  to  sur- 
render up  his  stock  for  cancellation ;  bat  the  said  defendant, 
notwithstanding  the  premises,  refused  and  still  does  refuse  to 
cancel  said  stocK  or  pay  back  to  the  plaintiff  his  money  afore- 
said, though  often  requested  by  plaintiff  so  to  do. 

Wherefore  the  said  plaintiff  prays  that  the  court  will  be 
pleased  to  decree  that  the  aforesaid  subscription  of  plaintiff 
to  the  capital  stock  of  said  defendant  company  was  obtained 
by  fraud,  and  by  means  of  material  false  and  fraudulent  rep- 
resentations, and  declare  the  same  null  and  void,  and  require 

the  defendant  to  pay  to  plaintiff  the  said  sum  of  $ ,  for 

which  said  sum  he  asks  judgment  against  the  said  defendant, 

with  interest  thereon  from ,  18—,  and  for  such  other  and 

further  relief  as  plaintiff  may  be  entitled  to  receive. 

NoTB.—  From  Cleveland  Crucible  Steel  Oa  v.  Murdock,  Supreme  Court* 
unreported,  Na  161d. 

Sec.  612.  Petition  for  false  repregentation  to  purchaser 
of  real  estate. — 

[Formal  avermefUs.'] 

That  the  defendant,  on  or  about  the day  of ^  18 — , 

in  consideration  that  the  plaintiff  would  buy  of  him  a  farm 

situated  in  the  township  of j  in  the  county  of y  and 

state  of  ,  and  pay  i^nto  him  the  sum  of   $ ,  by 

transfer  of  other  real  estate  and  other  securities  for  the  same, 
falsely  and  fraudulently  represented  and  alleged  that  the  said 
farm  contained acres  of  land. 

Plaintiff  says  that  he  relied  upon  said  representations  and 
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allegations  of  the  defendant,  and  believed  them  to  be  true,  and 
did,  upon  the  faith  of  said  representations,  purchase  and  pay 
for  the  said  farm  at  the  price  above  specified.  That  such 
representations  and  allegations  were  in  fact  untrue,  and  that 

said  farm  contained  only  about acres  of  land,  and  that 

N,     said  plaintiff  has  sustained  damages  to  the  amount  of  $ 

Wherefore  he  demands  judgment  against  the  defendant  for 
the  sum  of  $ ,  and  for  all  other  proper  relief. 

Sec.  613.  Petition  for  false  representations  as  to  qualify 

in  sale  of  goods. — 

^       IFbnncU  averments.] 

That  on  the dav  of ,  1&— ,  plaintiff,  at  defendant's 

request,  bargained  witli  said  defendant  to  purchase  from  him 
the  following  goods,  to  wit :  [Speoify.] 

That  said  defendant,  to  induce  the  plaintiff  to  make  such 
purchase,  falsely  and  fraudulently  represented  said  ^oods  to 
be  of  the  best  quality  of  [specify  gooas]^  and  the  plaintiff,  re- 
lying upon  said  representations  of  the  defendant,  believing 
tnem  to  be  true,  thereupon  purchased  said  goods  for  the  sam 
of  $ . 

That  said  [speotfv  goods']  was  not  the  best  quality  of  [speeify 
goods],  and  was  falsely  represented  by  the  doiendant,  bat 
was  made  from  an  inferior  variety  of  {specify]^  and  was  of 
but  little  value,  all  of  which  the  defendant  tnen  well  kne^, 
but  falsely  and  fraudulently  deceived  the  plaintiff  in  the  sale 
thereof,  to  his  damage  in  the  sum  of  $ w 

[Prayer.] 

Sec.  614.  Petition  to  have  Judgment  by  Justice  of  peace 
for  property  fraudulently  obtained  declared  a  charge  upon 
real  estate. — 

That  on  the day  of ,  18 — ,  by  the  consideration  of 

W.  B.,  a  duly  elected  and  qualified  justice  of  the  peace  of 

township, county,  Ohio,  he  duly  recovered  a  judgment 

against  said  H.  T.  forthe  sum  of dollars,  and dollars 

costs  of  suit,  which  said  judgment  is  unappealed  from,  unre- 
versed, unsatisfied  and  unpaid,  and  there  is  now  due  thereon 

the  sum  of  dollars  with  interest  from  the  day  of 

,  18 — ,  and  said  costs. 

Plaintiff  says  the  consideration  of  said  debt  was  the  furnish- 
ing b}^  him  to  said  H.  T.  of  lumber  and  timber  for  the  con- 
struction of  a  dwelling-house  upon  a  lot  of  land  which  was, 
and  to  this  date  has  been,  and  still  is,  owned  by  E.  W.  T.,  wife 
of  said  H.  T.,  and  is  described  as  follows:  [Desoribe  ji?remiss8.] 

Plaintiff  says  that  said  H.  T.  obtained  said  lumber  and  tim- 
ber bjr  representing  to  plaintiff  that  he  was  the  owner  in  his 
own  right  of  said  premises,  which  was  then  and  there  relied 
upon  by  plaintiff  in  parting  with  his  property ;  that  said  state- 
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ment  was  made  with  the  intent  and  for  the  purpose  of  deceiv- 
ing plaintiff ;  that  said  statement  was  antrae;  tnat  in  fact  said 
H.  T.  had  no  personal  property  or  real  estate  except  some 
articles  of  personal  property  specifically  exempt  from  execu- 
tion, and  has  so  remained  to' this  date. 

Said  H.  T.  having  so  obtained  said  lumber  and  timber  used 
the  same  in  building  said  house  on  said  land  without  consider- 
ation as  between  him  and  his  said  wife,  E.  W.  T.,  and  with 
the  intent  and  purpose  of  defrauding  plaintiff  of  his  said  claim, 
and  his  wife,  tne  said  E.  W.  T.,  participated  in  said  fraud. 

Wherefore  plaintiff  prays  that  the  amount  justly  due  him, 
having  been  determined  by  the  court,  the  payment  of  the  same 
and  interest  and  costs  of  suit  may  b^  the  order  of  the  court  be 
made  a  charge  upon  said  premises  m  the  petition  described, 
and  said  premises,  in  default  of  the  payment  of  the  amount  so 
found  due,  may  be  ordered  sold  as  upon  execution  at  law,  and 
other  relief  as  equity  and  the  case  may  require. 

Sec.  615.  Petition  for  false  representations  in  exchange 

of  property. — 

On  the day  of ,  18 — ^  plaintiff  was  the  owner  and 

possessed  of  an  equitable  interest  m  and  of  the  following  de- 
scribed real  estate,  situate  in,  etc.:  [Desoription.] 

That  plaintiff  on  the  date  aforesaid,  was  also  the  owner  and 
possessed  of  the  following  personal  property,  to  wit  [desorip- 
tion\y  which  said  personal  property  he  had  bought  and  grown 

on  said acres  of  land,  and  was  in  the  full  enjoyment 

thereof  when  approached  by  the  said  defendant  as  herein- 
after set  forth. 

Plaintiff  says  that  said  defendant,  L.  8.  H.,  on  or  about  the 

said day  of ,  18*—,  with  corrupt  and  wicked  designs, 

and  with  intent  to  cheat,  swindle  and  defraud  this  plaintiff 
out  of  the  personal  property  aforesaid,  as  well  as  plaintiff's 
equitable  interest  in  said  — "—  acres  of  land,  did  falsely  and 
fraudulently  represent  to  this    plaintiff  that  he,  the  said 

defendant,  was  possessed  of  a  quantity  of  land  situate.in 

county,  Tenn.,  consisting  of acres.    That  said  land  was 

improved,  had  on  it  a  log  house,  good  spring  water,  good 
peach  and  apple  orchard,  and  was  good  soil  and  susceptible 
of  a  high  decree  of  cultivation,  and  was  well  worth dol- 
lars per  acre ;  that  the  said  defendant,  desiring  to  get  rid  of 
this  lot  of  land  —  it  being  the  only  remaining  lot  of  a  lar^e 
quantity  that  he  had  owned  in  Tennessee,  undisposed  of — in 
order  that  he  might  have  his  property  nearer  home,  offered  to 
exchange  the  same  with  plaintiff,  so  as  to  give  plaintiff  a  good 
bargain  and  enable  him  to  thus  obtain  a  good  home,  all  paid 
for  and  unincumbered,  that  he  would  make  plaintiff  a TOod  and 

vidid  deed  of  said acres  of  land,  and  pay  plaintiff  f for 

plaintiff's  said  interest  in  said acres  and  the  personal 
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property  aforesaid.  Plaintiff  says  that  he,  relying  and  confid- 
ing in  tne  s^id  false  and  fraudulent  representations  of  defend- 
ant and  believing  them  to  be  true,  did  then  and  there  assiga 

all  of  his  said  interest  in  said acres  to  defendant,  and  did 

then  and  there  deliver  to  said  defendant  all  of  said  personal 
property.  Whereupon  said  defendant  agreed  to  fidve  plaint- 
iff his  said  deed  of  said  land,  and  said  he  woald  send  it  to 

county,  Tenn.,  and  have  the  same  recorded  for  plaintiff. 
Plaintiff  avers  that  said  defendant  never  intended  to  and 

never  did  convey  said acres  or  any  other  land  to  this 

plaintiff;  that  in  truth  and  in  fact,  when  said  defendant  made 
said  representations  as  aforesaid,  he  did  not  own,  nor  was  he 

possessed  of, acres  of  land  in  said  county  in  Tennessee, 

whereon  was  a  log  bouse,  good  spring  water,  good  peach  and 
apple  orchard,  improved  and  susceptible  of  a  high  degree  of 
cultivation,  or  worth  $ per  acre,  all  of  which  said  defend- 
ant at  the  time  he  made  said  representations  well  knew. 

Plaintiff  further  says  that  said  defendant,  immediately  on 
becoming  possessed  of  the  property  of  plaintiff  as  aforesaid, 
sold  the  same  and  converted  the  proceeds  to  his  own  use, 

and  has  paid  said  plaintiff  but  $ of  the  $ — - —  in  money 

which  he  agreed  to  pay.  Plaintiff  says  that  by  reason  of 
the  fraudulent,  wicked  and  wrongful  acts  of  said  defendant 
as  aforesaid,  he  and  his  family  were  robbed  and  defrauded  oat 
of  all  their  property,  and  that  by  reason  of  the  wrongs  and 
fraudulent  acts  of  said  defendant  as  aforesaid,  plaintiff  has  sus- 
tained damages  in  the  sum  of  $ ,  for  which  amount  he 

prays  judgment  against  defendant.  W.  C.  B., 

Attorney. for  Plaintiff. 

Note.— Taken  from  Holden  v.  Belmont,  82  O.  a  585. 

Sec.  616,  Petition  for  false  representations  made  to  in- 
duce credit.— 

That  on  or  about  the day  of ,  18 — ^  the  defendant 

to  induce  the  plaintiff  to  sell  to  him  on  credit  certain  goods 
and  chattels  [or,  wares  and  merchandise!,  to  wit :  [atcUs  nature 

of  goods\  of  the  value  of dollars,  falsely  and  fraudulently 

represented  to  plaintiff  that  \9tate  ths  repreaentatians  made]. 

That  the  plaintiff,  reiving  upon  these  representations  of  de- 
fendant, and  believing  them  to  be  true,  sold  and  delivered  the 
said  good  and  chattels  to  the  defendant,  for  which  the  defend- 
ant agreed  to  pay dollars. 

That  the  said  representations  so  made  by  defendant  were 
untrue,  and  that  in  truth  and  in  fact  [stats  in  what  respect]. 

That  no  part  of  the  price  of  said  goods  and  chattels  has 
been  paid.  That  by  reason  of  said  false  and  fraudulent  rep- 
resentations the  plaintiff  has  been  put  to  great  trouble  and 
expense,  to  wit :  [State  damagee.] 

Wherefore  the  plaintiff  demands  judgment  against  the  de 
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fendant  for dollars  and cents,  with  interest  from 

the day  of ,  18 — ,  and  prays  for  all  other  proper 

relief. 

Sec.  617.  Attacking  Jadgments  and  decree  for  fraad. — 

The  statutes  of  Ohio  provide  that  a  judgment  may  be  vacated 
or  modified  by  a  court  of  common  pleas  or  circuit  court  after 
the  term  at  which  it  was  rendered  for  any  fraud  practiced  by 
the  successful  party  in  obtaining  the  same.^  This  provision, 
iiowever,  is  merely  a  cumulative  remedy,  and  does  not  include 
or  limit  the  right  of  a  party  to  prosecute  an  original  action  to 
impeach  a  judgment  or  enjoin  its  collection  upon  the  ground 
of  fraud.'  A  petition  to  vacate  a  judgment  under  the  statute 
which  alleges  that  a  judgment  was  rendered  by  default  or 
answer  without  defense,  upon  a  demand  not  based  upon  con- 
tract, discloses  fraud  upon  the  part  of  the  prevailing  party 
sufl9cient  to  vacate  the  judgment.'  When  a  petition  is  filed 
to  impeach  a  judgment  it  must  particularly  set  forth  the  facts 
and  circumstances  which  it  is  claimed  constitutes  the  fraud.* 
A  decree  from  the  bonds  of  matrimony,  although  obtained  by 
fraud  and  false  testimony,  cannot  be  set  aside  on  an  original 
bill  filed  at  a  subsequent  term.^  Whore  a  case  is  submitted 
to  arbitrators,  their  finding  cannot  be  vacated  except  on  the 
ground  of  fraud.*  An  action  for  damages  cannot  be  main- 
tained against  one  on  the  ground  that  a  judgment  was  ob- 
tained by  fraud.^ 

See.  618.  Defenses  to  actions  for  fraad.—  The  same  rules 
as  to  pleading  facts  constituting  fraud  when  affirmative  re- 
lief is  sought  in  a  petition  are  equally  applicable  when  set  up 
by  way  of  defense.'  Where  the  charge  of  fraud  consists  in 
representing  another  worthy  of  credit,  the  defendant  may 
prove  what  in  his  opinion  he  said  the  plaintiff  was  worth  prior 

1  a  Code»  sea  6854    See  Fackler  •Parish  v.  Parish,  9  O.  a  584. 

T.  Relief  Society,  6  W.  L.  K  868;  •Ormbsy  v.  Bakewell,  7  O.  (Pt  IX 

Baldwin  v.  Sheets,  89  O.  a  624.  9a 

sDaret  T.  Phillips,  41  O.  a  614;  ^McCafferly  v.  O'Brien,  1  Q  a  Q 

Coates  V.  Bank,  28  O.  a  416;  Lieby  B.  64. 

V.  Pock,  4  O.  469;  Long  v.  Mulford,  >See    ante,  sea    607;   Tucker  y. 

17  O.  a  484.  Parks*  7  Cola  62;  Gifford  v.  CarriU, 

'Pollock  V.  Pollock,  2  O.  a  C  14&  29  GaL  589;  People  v.  San  Francisoob 

«  Reeder  y.  Stephenson,  8  W.  L.  B.  27  CaL  666. 
1120,  1121  (Ham.  Ca  Dist  Court); 
PendleUm  y.  Galloway,  9  0. 179. 
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to  the  time  of  making  the  statement  charged,  in  order  to 
repel  the  imputation  of  fraud.^    The  law  will  not  permit  any 
one  to  set  up  his  own  iniquity  to  defeat  an  innocent  person ; 
nor  will  it  grant  relief  between  two  persons  who  are  guilty  of 
fraud  to  aid  either  to  disturb  a  contract  which  has  beea  ex- 
ecuted, or  to  perform  any  part  of  the  transaction  remaining.' 
Where  a  petition  avers  that  fraud  was  not  discovered  until 
^within  four  years  before  the  commencement  of  the  action,  an 
answer  charging  that  the  cause  of  action  did  not  accrue  within 
four  years  before  suit  because  the  same  was  not  committed 
within  that  time  is   not  a  good  defense.'    An  answer  to  an 
action  upon  a  note  that  the  same  was  procured  by  fraud  and 
without  consideration,  when  it  appears  from  the  petition  that 
the  note  was  transferred  long  before  due,  the  answer  not 
containing  an  averment  of  knowledge  on  the  part  of  the 
plaintiff  of  the  existence  of  such  fraud,  or  of  want  of  con- 
sideration, is  subject  to  demurrer.*    It  is  no  defense  to  an 
action  for  fraud  resulting  in  damages  that  the  fraudulent 
acts  were  committed  in  the  capacity  of  a  corporation.*    A 
judgment  against  an  agent  for  fraud  committed  while  act- 
ing in  the  scope  of  his  agency,  on  which  collection  or  pay- 
ment has  been  made,  is  not  a  bar  to  an  action  against  the 
principal  for  the  same  fraud.    The  fact  that  the  principal  was 
wholly  ignorant  of  the  fraud  is  immaterial.*    A  creditor  hav- 
ing dealt  with  parties  to  a  conveyance  regarding  it  as  valid, 
cannot  afterwards  impeach  the  same  for  fraud.^    The  rule  is 
well  settled  that  fraud  cannot  be  urged  as  a  defense  under  a 
general  denial.* 

Sec.  619.  Defenses  to  actions  fbr  false  representations. — 
It  is  not  a  good  defense  to  an  action  for  false  representations 
that  the  same  were  made  in  good  faith  and  that  the  plaintiff 
bad  a  reasonable  opportunity  to  ascertain  their  truth.*  In  an 
action  to  recover  upon  a  contract  for  the  sale  of  land,  a  de- 

1  McCracken  v.  West,  17  O.  1ft.  <  Maple  y.  Railroad  Ca,  40  a  a  81& 

SQoudy  V.  Oebhart^  1  O.  a  262;  7 Bennick  t. Bennick,  8  O.  664 

Nellis  ▼.  Clark,  20  Wend.  24  •  Great     Western     Dispatch 

*  Maple  y.  Railroad  Ckx,  40  O.  a  Sia  Glenny,  10  Am.  Law  Reo.  67a 

^  Wisenogle  y.  Powen,  1  Cley.  Rept       *  Benjamin  y.  Mattler,  S8  Pia  Rep 
141.  887  (CoL,  18MX 

*  Bartholomew  y.  Bentley,  16  (X 
659;  10.  a  8a 
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fense  that  the  sale  was  induced  by  false  representation  with 
respect  to  the  property  is  good. 

Sec.  620.  Answer  of  frand  in  procnrlng  a  contract. — 

[Caption.'^ 

That  the  instrument  set  forth  in  the  complaint  upon  which 
this  action  is  founded  was  procured  from  the  defendant  by 
the  plaintiff  by  fraud  and  misrepresentation  in  this :  [State  the 
partioidar  circumstanoee  constituting  the  fraud,']  That  said 
representations  made  by  the  plaintiff  were  false  and  untrue, 
as  he  then  well  knew/but  tne  defendant,  relying  upon  the 
same,  executed  and  delivered  said  instrument  to  the  plaintiff. 

The  defendant  therefore  prays  that  said  instrument  may  be 
declared  void  and  be  delivered  up  and  canceled. 


CHAPTER  89. 


FRAUDULENT  CONVEYANCEa 


Sea  631.  PftrtieB  to  actions  to  set 
aside  fraudulent  oonyey- 
anoea. 

6891  Limitation  in  actions  to  set 
aside  fraudulent  conyey- 
anoes. 

628k  Action  for  relief  against 
fraudulent  oonveyaDces. 

624  Petition  by  judgment  cred- 
itor to  set  aside  fraudulent 
mortgage  and  to  deter- 
mine priorities  of  liens. 

625.  Petition  to  set  aside  fraudu- 
lent conveyance  and  for 
sale  of  premise& 

620.  Petition  to  set  aside  fraudu- 
lent deeds  and  mortgagee 
and  for  sale  of  premises. 


Sec.  627.  Petition  to  set  aside  « 
fraudulently  confessed 
judgment  and  sale  there- 
under. 

628.  Petition  to  set  aside  a  pre- 

tended sale  in  fraud  of 
creditors. 

629.  Petition  to  set  aside  fraudu- 

lent assignment 

680.  Petition    to    set  aside   a 

fraudulent  deed. 

681.  Defenses  to  actions  to  set 

aside  fraudulent  conTcy- 
ances. 

682.  Answer  by  innocent  pur- 

chaser of   mortgage  at* 
tackedjis  fraudulent 


See.  621.  Parties  to  actions  to  set  aside  firandnient  i^Mr 
yeyances. —  By  statute  a  creditor  has  a  right  to  institute  an 
action  to  set  aside  any  conveyance  made  by  a  debtor  to  delay, 
hinder  or  defraud  his  creditor,  whether  actually  or  only  con- 
structivelv  fraudulent.^  An  execution  debtor  who  has  levied 
on  land  which  the  judgment  debtor  has  fraudulently  conveyed 
may  maintain  an  action  to  set  the  same  aside.*  And  in  an 
action  against  a  vendor  and  vendee  to  set  aside  and  cancel 
a  deed  for  fraud,  though  both  are  necessary  parties,  yet  where 
the  relief  sought  is  a  cancellation  they  are  not  so  united  in 
interest  as  to  bring  them  within  the  meaning  of  the  code.' 
A  party  to  a  fraudulent  conveyance  cannot  set  up  his  own 
fraud  to  avoid  the  same,  nor  can  bis  grantors  or  his  heirs  be 


1  Stephenson  v.  Reeder,  2  W.  L,  R 
885;  Comha  ▼.  Watson,  2  Q  a  C.  R 
623;  Jamison  y.  McNally^  21  O.  a 


«  Gormley  v.  Potter,  29  O.  a  5OT. 
s  Moore  v.  Chittenden,  89  a  a  66a 
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beard  to  aver  the  existence  of  fraud  to  prevent  the  operation 
of  the  doctrine  of  estoppel.^  A  judgment  creditor  of  an  in- 
solvent corporation  may  maintain  an  action  to  set  aside  a  sale 
made  in  fraud  of  creditors,  even  though  the  corporation  has 
been  dissolved  and  a  receiver  appointed.' 

Sec.  62!i!«  Limitation  in  actions  to  set  aside  frandalent 
conveyances. —  The  same  rules  as  to  the  limitation  of  actions 
as  have  been  heretofore  laid  down  with  respect  to  actions  for 
fraud  and  deceit  apply  to  actions  to  set  aside  a  fraudulent 
conveyance.'  An  action  to  set  aside  a  fraudulent  conveyance 
is  barred  in  four  years  after  the  discovery  of  the  fraud ;^ 
hence  it  follows  that  the  petition  must,  where  it  shows  that 
the  conveyance  was  made  more  than  four  years  prior  to  the 
action,  allege  that  the  fraud  was  not  discovered  until  within 
the  period  of  four  years.*  A  petition  in  which  it  is  sought  to 
set  aside  a  conveyance  in  fraud  of  creditors,  which  upon  its 
face  shows  that  more  than  four  years  have  elapsed  since  the 
execution  of  the  deed,  is  good  if  it  alleges  that  there  was  a  lack 
of  knowledge  of  the  fraudulent  character  until  within  four 
years  of  the  time  of  commencing  the  action.  An  exception 
to  the  statute  of  limitation  in  equity  is  not  as  stringent  as  an 
express  statutory  exception.' 

8ec.  623.  Action  for  relief  against  frandnlent  convey- 
ances.—  A  conveyance  made  to  defraud  creditors  is  good  be- 
tween the  parties.  It  cannot  be  avoided  by  the  grantor  or 
his  heirs,  either  at  law  or  in  equity.'  The  doctrine  that  a 
conveyance  made  to  defraud  creditors  is  void  only  as  against 
existing  or  subsequent  creditors  was  established  in  Ohio  at 
a  very  early  date,'  and  has  been  followed  ever  since.'  It 
matters  not  in  what  form  the  fraud  appears,  or  the  means  by 
which  it  was  accomplished,  as  equity  will  look  to  the  sub- 
stance of  the  transaction,  and  grant  relief  in  accordance  with 

1  Barton  y.  Morris,  15  a  40a  Paige  Ch.  196;  Field  y.  Wilson,  6  B. 

>  Monitor  Furnace  Ca  v.  Peters,  40    Mon.  479. 

O.  a  576.  '  Zieyerink  y.  Kemper,  21  W.  L.  B. 

>  See  ante,  sec.  606.  212. 

«a  Code,  sec.  498a  ?  White  y.  Brocaw,  14 O.  a  8d9. 

•Combs  y.  Watson,  82  O.  a  228;  ^Burgett  v.  Bargett,  1  O.  469. 

2  a  a  a  R  528 ;  Carr  y.  Hilton,  1  •  Goudy  v.  Gebhardt;  1  O.  a  267, 

Curtis,  890;  Humbert  y.  Rector,  7  See  Beebe's  Ohio  Citations,  pi  11& 
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the  object  and  purpose  of  the  law ;  ^  and  all  acts  and  convey- 
ances falling  within  the  scope  of  the  statutes  regulating  trans- 
fers or  assignments  for  the  benefit  of  creditors  will  be  de- 
clared void.*    Eelief  will  not  be  granted  for  a  mere  moral 
wrong,  but  only  where  a  person  has  been  misled  to  his  injury, 
or  an  unconscionable  advantage  has  been  taken  of  him.' 
Wherever  a  court  declares  that  there  is  a  secret  trust  con- 
nected with  a  conveyance  of  real  estate,  it  will,  in  the  inter- 
est of  creditors,  look  through  the  form  to  the  substance  and 
set  the  conveyance  aside  if  fraudulent.^    Such  a  conveyance 
cannot  be  avoided  by  subsequent  creditors  unless  they  can  show 
that  there  was  actual  fraud.*    A  voluntary  grantor  who  has 
made  a  conveyance  without  consideration  upon  a  secret  trust 
cannot  ask  to  have  the  same  set  aside.*    Nor  can  a  debtor 
who  is  induced  by  false  representations  on  the  part  of  his 
creditors  to  assign  property  by  way  of  security,  but  in  fact  to 
prevent  an  attachment,  to  which  there  is  attached  a  secret 
trust  by  which  the  assignee  is  to  account  for  the  property 
and  save  the  debtor  harmless,  maintain  an  action  to  recover 
damages  for  the  fraud.'    A  voluntary  conveyance  made  to  a 
trustee  for  the  benefit  of  a  creditor,  his  wife  and  children,  is  not 
fraudulent  as  against  a  creditor  whose  claim  was  at  that  time 
amply  secured  by  a  mortgage.*    Where  a  person  purchases 
goods  with  knowledge  that  a  debtor  is  effecting  the  sale  to 
defraud  his  creditors,  the  latter  may  either  treat  it  as  void  and 
subject  the  goods  to  the  payment  of  their  claim,  or  compel  the 
fraudulent  vendee  to  account  for  their  value.*    The  property 
of  a  failing  debtor,  in  the  eye  of  the  law,  belongs  to  his  credit- 
ors, and  any  disposition  he  may  make  of  it  should  be  in  con- 
sideration of  their  rights ;  and  a  sale  made  by  such  a  debtor  to 
a  person  in  his  employ  on  credit  is  void  as  against  credit- 
ors.^ In  making  a  compromise  with  creditors  there  must  be  an 

iBooth  V.  Bunoe,  88  N.  Y.  189;       » Webb  v.  Roth,  9  O.  a  iSa 
BloomiDgdale  v.  SteiD,  42  O.  a  168,       <  Robinson  v.  RobioBon,  17  O.  a 

na  480. 

*  BloomiDgdale  v.  Stein,  mpra.  See       7  Trimball  v.  Doty.  16  O.  a  lia 
Loudenback  v.  Foster,  89  O.  a  20a  <  Stephenson  ▼.  Donahue^  40  O.  a 

»  WatBon  V.  Erb.  88  O.  a  05.  184. 

*  Ferguson  v.  Gilbert,  16  O.  a  88;       •  Bradford  v.  Beyer,  17  Q  a  888. 
Coolidge  V.  Melvin,  42  N.  H.  510.  i<^  0*ConneIl  ▼.  Cruise,  2  Handy,  16:1 
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equal  division ;  and  if  there  is  a  stipulation  for  an  additional 
security  in  favor  of  one,  without  the  knowledge  of  the  other, 
it  will  be  declared  void.^ 

The  policy  of  the  law  in  Ohio  from  a  very  early  date  has 
been  that  a  debtor  in  failing  circumstances  may  prefer  one 
creditor  over  another.^  This  doctrine  was  very  decidedly  rein- 
forced by  a  more  recent  case,  which  put  at  rest  all  doubts  upon 
the  question  which  had  arisen  in  the  minds  of  many.^  Relief 
has  been  granted  by  the  legislature  by  an  enactment  making  all 
preferences  made  within  ninety  days  preceding  the  filing  of  a 
deed  of  assignment  void.*  A  transfer  made  by  a  debtor  to  an- 
other, the  consideration  of  which  is  in  whole  or  in  part  an  obli- 
gation for  the  support  of  the  grantor  in  the  future,  is  void  as 
against  creditors.^  No  action  will  lie  by  an  obligee  against  an 
obligor  on  a  bond,  the  consideration  of  which  was  a  sale  made  by 
the  former  to  the  latter  in  fraud  of  creditors,  both  having  been 
guilty  of  fraudulent  intent  ;^  and  as  courts  are  prone  to  refuse  to 
aid  stale  equity,  a  person  thus  seeking  to  rescind  a  fraudulent 
conveyance  should  not  be  guilty  of  any  unnecessary  delay  .<^  It  is 
not  essential  that  a  creditor  should  first  exhaust  the  property  of  a 
debtor,  or  that  he  should  show  that  he  has  other  property,  before 
he  can  maintain  an  action  to  set  aside  a  fraudulent  conveyance.^ 
The  question  of  fraudulent  intent  is  the  gist  of  the  action,  and 
to  set  aside  a  conveyance  or  gift  upon  the  ground  of  fraud,  it 
should  appear  that  the  fraudulent  intent  existed  in  the  mind 
of  the  person  at  the  time  it  was  made.^  In  an  action  by  judg- 
ment creditors  to  set  aside  a  fraudulent  conveyance,  they  can- 
not set  up  the  fraudulent  conveyance  for  the  purpose  of  bar- 
ring the  debtor's  claim  to  a  homestead.*  An  administrator 
cannot  maintain  an  action  for  the  recovery  of  goods  trans- 

1  Moees  v.  Katzenberger,  1  Handy,  The  law  will  not  aid  peraons  who 
46.  See  Way  v.  Langley,  15  O.  S.  892.  have  transferred  property  for  fraad- 

2  Sack  V.  Hemann,  10  Am.  Law  Rec.  ulent  purposes.     Emrie  y.  Gilbert, 
488;  a  a,  6  V7.  K  R  825.    See  22  W.  W.  764 

Im  B,  161,  article  Preference,  and  cases       *  Constable  y.  Weaser,  7  W.  L.  R 

cited.  lia 

>  Cross  y.  Carstens.  49  O.  S.  54a  ^  V^esterman  y.  Westerman,  26  O.  & 

4  Krider  v.  Eoons,  5  O.  C.  C.  221.  500. 
See  Morrison  y.  Morrison,  49  N.  H.       *  Creed  y.  Bank,  1  O.  &  1 ;  Look- 

69 ;  Gunn  v.  Butler,  18  Pick.  248.  wood  y.  Krum,  84  O.  a  1. 

•  Gebhart  v.  Gebhart,  1  O.  a  262.       'Sears  v.  Hanks,  14  O.  a  29a 

•93  O.  L.  291. 
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f erred  by  his  intestate  in  fraud  of  creditors.*  A  creditor,  who 
files  a  petition  to  set  aside  a  fraudulent  conveyance  and  ob- 
tains judgment  subsequent  to  the  conveyance  does  not  a.o- 
quire  any  priority  over  other  creditors.*  In  an  action  to  set 
aside  a  deed  claimed  to  be  fraudulent  and  asking  for  gen- 
eral relief,  the  court  may,  instead  of  ordering  the  same  to  be 
set  aside,  decree  a  reconveyance  upon  equitable  terms.'  A 
creditor  may  bring  an  action  to  set  aside  a  fraudulent  con- 
veyance without  first  having  reduced  his  claim  to  judgment/ 
It  is  not  necessary  in  Ohio  that  the  petition  should  contain  an 
averment  that  a  debtor  has  no  property  other  than  that  which 
it  is  claimed  has  been  conveyed,  although  it  may  be  a  proper 
subject  of  inquiry  in  the  case.*  Following  the  well-known 
rule  of  pleading  fraud,  in  actions  to  set  aside  a  fraudulent  con- 
veyance the  facts  must  be  fully  set  forth.*  The  word  "  fraud  " 
need  not  be  used  if  the  facts  alleged  constitute  frand.^  To 
enable  the  creditor  to  maintain  the  action  it  is  not  essential 
that  he  shall  have  first  reduced  his  claim  to  judgment,*  though 
it  is  held  necessary  elsewhere.* 

Sec.  624.  Petition   by  Judgment  creditor  to   set  aside 
frandnlent  mortgage  and  to  determine  priorities  of  liens. — 

1.  On  the day  of ,  18 — j  at  the term  of  the 

court  of  common  pleas  within  and  for  the  county ,  Ohio, 

the  plaintiff   recovered  a  judgment  against  the  defendant, 

J.  W.  G.,  for  the  sum  of  $ debt  and  $ costs  of  suit, 

with  interest  at  the  rate  of per  cent,  per  annum  from  the 

date  of  judgment,  according  to  the  stipulations  of  a  certain 

1  Benjamin  v.  Le  Baron,  16  O.  517.    melmann,  101  Ma  619.  "To  say  that 

2  Stanton  t.  Keyes,  14  O.  8.  448;  a  man  acted  fraudulently  or  im- 
Sockman  v.  Sockman,  18  O.  862.  properly,  without  specifying  what  he 

SRiddlev.Roll,  24  0.  a  672.  did,  is   equivalent  to   making   the 

4  Combs  V.  Watson,  82  O.  S.  228.  pleader  the  sole  judge  of  the  auffi- 

3  Gormley  v.  Potter,  29  O.  S.  597 ;  ciency  of  the  pleadings,  and  substi- 
Westerman  y.  Westerman,  25  O.  S.  tuting  his  judgment  for  that  of  the 
600 ;  Rounds  v.  Qreen,  29  Minn.  189.  court  If  the  facts  are  stated,  the 
This  is  not  the  rule  in  other  states,  legal  conclusion  follows  as  night  fol- 
Boone's  Pleading,  sec.  149.  lows  day,  and  so  no  statement  of 

^  Reed  v.  Bott,  100  Ma  62.    A  gen-  what  conclusion  the  law  draws  is 

eral  allegation  of  fraud  is  not  suffi-  necessary."    Id.    See  antCy  sea  62Sb 

cient ;  the  facts  must  be  set  out  and  7  Whittlesey  y.  Delaney,  78  N.  Y. 

detailed  in  the  petition.   Id. ;  Bliss  on  571. 

Code  Pleading,  sea  211 ;   Smith  v.  •  Combs  y.  Watson,  89  a  &  22a 

Sims,  77  Mo.  269;  Hoester  y.  Sam-  *  Boone  on  Code  PIdg.,  sea  149t  n.  9l 
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promissory  note  upon  which  said  action  was  brought,  which 
said  judgment  is  in  full  force  and  wholly  unpaid  and  ansatis- 

fiedy  and  which  said  term  of  said  court  be^an  on  the day 

of ,  18—,  and  which  judgment  is  a  lien  upon  the  prem- 
ises hereinafter  described. 

2.  On  the day  of ,  18 — ^  the  said  J.  W.  G.,  being 

then  seized  in  fee-simple  of  the  following  described  real  estate, 

to  wit,  situate  in  the  county  of and  state  of  Ohio,  and  in 

the  township  of ,  and  bounded  and  described  as  follows : 

Idsscription  of  real  estaie]^  then  conveyed  the  same  by  a  deed 
of  mortgage  to  his  brother  and  co-defendant,  E.  M.  G.,  osten- 
sibly for  the  purpose  of  securing  a  certain  promissory  note  of 
that  date,  executed  and  delivered  by  the  said  J.  W.  G.  to  the 

said  E.  M.  G.  or  order  for  the  sum  of  $ ,  two  years  after 

the  date  thereof,  with per  cent,  interest  thereon  from 

date  until  paid,  which  said  note  and  mortgage  was  in  truth 
executed  and  delivered  by  the  said  J.  W.  G.  to  the  said 
E.  M.  G.  without  any  consideration  therefor,  but  with  intent 
then  and  there  and  thereby  to  cheat,  hinder,  delay  and  de- 
fraud the  creditors  of  the  said  J.  W.  G.,  and  especially  the 

Slaintiff,  C.  0.  H.,  who  was  at  that  time  a  creditor  of  the  said 
.  W.  G.,  who  then  owed  plaintiff  the  debt  for  which  said 
judgment  was  rendered;  all  of  which  facts  were  then  and 
there  well  known  to  the  said  E.  M.  G.  at  the  time  of  his  tak- 
ing said  note  and  mortgage. 

3.  The  plaintiff  further  avers  that  at  the  time  of  the  making 
of  said  mortgage  the  said  J.  W.  G.  was  in  failing  circumstances, 
and  thereby  conveyed  and  incumbered  all  of  the  real  estate  of 
which  he  was  then  possessed,  without  consideration  as  afore- 
said, with  intent  to  cover  the  same  up,  and  place  it  beyond 
the  reach  of  his  creditors,  and  reserved  no  estate  whatever 
out  of  which  plaintiff's  claim  could  be  made,  or  can  be  made, 
and  is  now  wholly  insolvent. 

4.  On  the  day  of ,  18 — ,  and  while  the  actions 

were  pending  against  him  in  which  the  judgments  aforesaid 
were  rendered,  he,  the  said  J.  W.  G.,  executed  and  delivered 
to  W.  H.  S.  his  deed  of  assignment,  and  therebv  conveyed  the 
premises  aforesaid,  being  aU  the  real  estate  of  which  he  was 
then  possessed,  together  with  all  his  personal  estate  and  prop- 
erty, for  the  use  and  benefit  of  the  creditors  of  him,  the  said 
J.  W.  G.,  which  said  deed  was  dulv  filed  in  the  probate  court 

of county,  Ohio;  and  the  said  W.  H.  8.  duly  qualified  as 

such  assignee,  and  has  been  acting  as  such  ever  smce.  The 
plaintiff  further  says  that  he  called  upon  the  said  W.  H.  8., 
as  such  assignee,  and  requested  him  to  commence  an  action  in 
this  court  for  the  purpose  of  setting  aside  the  fraudulent 
mortgage  and  conveyance  aforesaid,  and  to  ascertain  validity, 
amounts  and  priorities  of  the  claims  and  liens  of  the  creditors 
of  said  J.  W.  G.  upon  said  premises ;  bat  he  absolutely  refused 
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SO  to  do,  and  still  refuses,  and  will  not  give  his  consent  to  be 
made  a  party  plaintiff  to  this  action  for  that  purpose,  and  he 
is  for  that  reason  made  a  party  defendant  to  this  action. 
Said  W.  H.  S.,  as  such  assignee,  on  the day  of 


filed  his  petition  in  the  probate  court  of  said  county  of ^  in 

which  petition  he  asked  for  an  order  to  sell  the  real  estate  de- 
scribed in  the  petition  of  the  plaintiff  in  this  action,  which 
said  real  estate  had  come  to  him,  the  said  S.,  under  and  by 
virtue  of  said  assignment,  for  the  purpose  of  bein^  admin- 
istered and  applied  to  the  payment  of  the  debts  oi  said  as- 
signor. Plaintiff  says  that  ne  asked  leave  to  be  made  a  party 
defendant  in  said  action  with  leave  to  answer,  which  leave 
was  by  said  court  refused. 

The  defendants  N.  G.,  0.  G.,  etc.,  claim  some  interest  and 
lien  upon  said  premises,  the  precise  nature  of  which  is  unknown 
to  the  plaintiff;  he  therefore  asks  that  they  be  required  to 
answer  touching  the  premises,  and  to  specially  set  forth  the 
nature  and  character  of  their  respective  daims  and  liens  upon 
said  premises. 

5.  The  plaintiff  therefore  prays  that  the  said  mortgage 
deed  may  be  declared  fraudulent  and  void  to  all  intents  and 

fmrposes ;  that  the  amount  and  priorities  of  the  clainis  and 
iens  of  the  plaintiff  and  the  several  defendants  may  be  found 
and  definitely  fixed  and  declared  by  the  court,  and  that  the 
defendant  W.  H.  8.,  as  assignee,  may  be  enjoined  and  re- 
strained from  proceeding  to  sell  said  real  estate  upon  his  said 
petition  until  tne  final  hearing  of  this  action,  and  until  the 
said  cloud  is  removed  from  said  title,  and  for  such  other  and 
further  relief  as  equity  and  the  circumstances  of  the  case  may 
require. 

NoTB. —  From  Holmes  ▼.  Gardner,  Supreme  Court»  unreported,  Na  208SL 

Sec.  625.  Petition   to  set  aside  ft*audulent  conveyance 
and  for  sale  of  premises.— 

The  said  plaintiffs  say  that  on  the day  of y  18 — , 

R.  L.  W.,  J.  W.  R.  and  L.  P.  recovered  judgment  in  the  court 

of  common  pleas  of  county,  Ohio,  by  the  judgment  of 

said  court  at  its term,  18 — ,  to  wit, ,  18 — ,  in  their 

favor  against  G.  H.,  in  a  certain  action  therein  pending 
against  him  and  others,  of  which  he  had  due  notice,  for  the 

sum  of  $ debt  and  $ costs,  which  judgment  remains 

unpaid,  unreversed  and  in  full  force;  and  that  said  L.  P.  sold 
and  transferred  to  the  said  plaintiffs  his  interest  therein,  who 
now  own  the  same. 

That  on  the day  of ,  lb — ,  the  plaintiffs  caused  a 

writ  of  execution  to  issue  out  of  said  court  of county, 

Ohio,  by  its  clerk  directed  to  the  sheriff  of  said  county  of , 

directin^i;  him  to  levy  upon  and  sell  of  the  property  of  the 
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said  H.  snffloient  to  pay  said  judgment  and  | costs,  npon 

which  writ  the  sherin  of  said  county  of made  his  lawful 

levy J 18—,  upon  the  interest  or  said  H.,  to  wit,  the  undi- 
vided   of  the  J.  H*  farm  in  said  county  of ,  of  about 

acres,  hereafter  described,  which  farm  descended  to  the 

heirs  of  said  J.  H.  at  the  time  of  his  death,  about  the 

day  of J 18 — ,  one  of  whom  was  said  G.  H. 

That  soon  after  his  father's  death  the  said  G.  H.,  to  wit, 
on  the day  of ,  18 — y  without  any  valuable  or  suffi- 
cient consideration,  and  for  the  purpose  of  placing  said  prop- 
erty beyond  the  reach  of  his  creditors,  and  hinder  the  said 
plaintiffs  in  the  collection  of  their  said  judgment,  conveyed 
the  said  land  to  his  brother-in-law,  A.  0.  !>.,  who  by  deed  on 
the  same  day,  without  any  valuable  consideration,  and  for  the 
purpose  aforesaid,  conveyed  said  land  to  M.  J.  H.,  wife  of  said 
G.  H.,  who,  as  plaintiffs  are  informed  and  believe,  and  aver, 
now  holds  the  legal  title  subject  to  the  rights  of  the  plaintiffs 
therein. 

That  by  virtue  of  said  judgment  and  levy,  and  all  of  the 
premises,  the  plaintiffs  hold  and  have  a  lien  on  said  land  for 
the  payment  of  said  judgment  and  costs,  and  have  a  right  in 
equity  to  have  said  lands  sold  to  pay  the  same,  and  which  they 
cannot,  by  reason  of  the  said  conveyances  made  for  the  pur- 
pose aforesaid,  now  obtain  by  sale  on  said  execution. 

Said  farm  is  described  as  follows,  viz. :  Situated  in  the  county 
of ,  and  state  of  Ohio,  and  bounded  and  described  as  fol- 
lows: [Description.'] 

The  said  G.  A.  has  not  any  other  pro|)erty  or  real  estate 
unincumbered  liable  to  sale  on  execution  to  pay  said  judg- 
ment ;  and  was  insolvent  until  said  real  estate  'descended  to 
him  upon  the  death  of  his  father. 

Wherefore  the  plaintiffs  ask  that  said  defendants  be  made 
parties  by  summons,  and  that,  on  final  hearing,  an  order  of 
sale  be  granted  plaintiffs  for  the  sale  of  said  premises,  if  the 
said  defendants  fail  for  such  time  as  the  court  may  order  to 
pay  said  judgment  and  costs  and  increased  costs,  and  that  such 
other  and  further  relief  be  granted  to  them  as  law  and  equity 
may  authorize. 

NoTB. — From  Holland  y.  Woodbum,  Supreme  Court,  anreported,  Na  1855. 

Damages.—  If  one  by  fraud  has  been  induced  to  purchase  property  at  a 
price  beyond  its  value,  the  rule  of  damages  is  the  difference  between  the 
represented  and  the  actual  value  at  the  time  of  the  purchase.  Wilkinson 
V.  Root;  W.  686.  Proof  of  fraud  must  be  dear.  Christmas  v.  Spink,  16  O. 
60a 

8ee»  626.  Petition  to  set  aside  firandulent  deeds  and  mort- 
gages and^for  sale  of  premises.— 

Said  plaintiff  alleges  that  on ,  18 — ,  said  A.  0.  A. 

and  E.  r.  A.  executed  and  delivered  to  him  their  promissory 
note  of  that  date,  and  thereby  promised  to  pay  to  him  $• 


> 
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in  one  year  afteif  date,  with  interest  at  per  cent,  per 

annum  from  the  date  of  said  note ;  on  which  no  interest  nas 
been  paid  except  to ,  18 — ,  and  no  part  of  the  princi- 

Eal.    And  on ,  18 — ,  they  executed  and  delivered  to 
im  another  note  of  that  date,  and  thereby  promised  to  pay 

to  plaintiff  $ in  one  year  after  date,  with  interest  at 

per  cent,  per  annum,  on  which  no  payment  has  been  made. 
Copies  of  said  notes  are  hereto  attachea  and  made  a  part  of 
this  petition.  Payment  of  the  amount  due  on  said  notes  has 
been  duly  demanaed  by  plaintiff  of  the  makers  of  said  note. 
And  plaintiff  alleges  that  at  the  following  dates  said  E.  P.  A. 
was  tne  owner  and  seized  in  fee-simple  of  the  following  de- 
scribed real  estate  situate  in county,  Ohio,  at  which  date 

he  conveyed  the  said  premises  to  the  following  named  per- 
sons. That  when  said  conveyances  were  made  said  E.  P.  A. 
was  wholly  insolvent  and  said  conveyances  were  made  with 
the  intent'^and  for  the  purpose  of  hindering,  delaying  and  de- 
frauding his  creditors,  including  said  plaintiff,  and  the  same 
were  made  without  any  adequate  consideration,  to  wit:   On 

J  he  owned  and  conveyed  to  said  G.  A.  R  the  following  real 

estate  situate  in township  and  described  as  [description]. 

On he  owned  and  convej^ed  to  said  A.  BL  the  folK)wing 

real  estate  situate,  etc.  [deaonption]. 

For  the  further  purpose  of  defrauding  said  creditors,  includ- 
ing said  plaintiff,  said  E.  P.  A.,  on ,  18 — ,  without 

adequate  consideration,  executed  a  mortgage  to  said  L.  E.  on 

said  lots  ,  which  was  filed  for  record  and  is  recorded 

in  mortgage  record  book  No. ,  p. ;  and  in  addition 

thereto  said  L.  E.  holds  a  chattel  mortgage  upon  a  large 
amount  of  personal  property,  amply  sufficient  to  secure  his 
entire  claim  against  said  A.  0.  and  E.  P.  A.,  said  property 
consisting  oi:\De8oriptio7i,'\     Said  mortgage  was  duly  filed 

for  record  in  the  office  of  the  township  clerk  of township, 

in  said  county,  where  said  A.  0.  A.  resided  at  the  time  of  its 
execution,    it  was  executed  by  said  A.  0.  A. 

Said  G.  H.  &  Co.  hold  a  mortgage  on  said  lots ,  and 

said  K.  executed  a  mortgage  to  said  A.  0.  A.  on  part  of  said 
property. 

Said  M.  A.  is  the  wife  of  said  A.  0.  A.,  and  said  S.  A.  is  the 
wife  of  said  E.  P.  A.  Said  other  defendants  claim  some  in- 
terest in  said  property,  but  have  none.  Said  A.  0.  A.  and 
E.  P.  A.  are  insolvent. 

Wherefore  the  plaintiff  demands  that  said  fraudulent  con- 
veyances and  said  mortgage  to  E.  be  set  aside,  that  said  real 
estate  may  be  sold  to  pay  said  indebtedness,  and  for  other 
proper  relief.  J.  &  J., 

Attorneys  tor  Plaintiff. 

Note.—  From  Pendry  ▼.  Allen,  error  to  circuit  court  of  Hamilton  oounlj, 
Ohio,  Supreme  Court,  unreported  case,  Na  1887. 
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Sec.  627.  Petition  to  set  aside  a  fraudulently  confessoif' 
judgment  and  sale  thereunder. — 

[Caption.] 

That  the  plaintiff,  at  the  term  of  the court  of 

common  pleas  of  county,  Ohio,  in  the  year  18 — ,  re- 
covered a  Judgment  against  0.  D.,  defendant,  for  the  sum  of 

$ ,  which  judgment  still  remains  in  full  force  and  is  un 

satisfied. 

That  on  the day  of ,  18 — y  the  plaintiff  caused  ap 

execution  to  be  issued  out  of  said  court  against  the  property 

of  said  0.  D.,  which  execution  on  the day  of j  18 — ; 

was  by  the  sheriff  of  said  county  returned  wholly  unsatisfied^ 
and  there  is  now  due  to  the  pfaintiff  on  said  judgment  the 
sum  of  $ . 

That  said  0.  D.,  from  the  date  of  the  conveyance  hereinafter 
mentioned  continuously  until  the  present  time,  has  been  and 
now  is  wholly  insolvent. 

That  on  the day  of ,  18 — ,  before  the  entry  of 

plaintiff's  judgment,  but  after  the  indebtedness  upon  which  it 
was  rendered  had  accrued,  said  defendant  C.  D.  authorized 

two  judgments,  for  $ each,  to  be  entered  against  him  by 

confession  in  the  court  of  common  pleas  of county,  Ohio, 

in  favor  of  G.  H.,  defendant,  upon  a  pretended  indebtedness 
for  money  alleged  to  have  been  loaned  by  G.  H.  to  C.  D. 

That  on  the day  of ,  18 — ,  executions  were  duly 

issued  out  of  the  said court  upon  said  judgments,  which, 

for  want  of  goods  and  chattels  of  said  C  D.  whereon  to  levy, 
were  duly  levied  upon  the  following  described  real  estate  l>e- 
longing  to  said  0.  D.,  viz. :  [Descrwe  premises.]  Said  prem- 
ises were  sold  in  said  proceeding  under  said  levy  to  G.  H.  for 

the  sum  of dollars,  and  that  amount  thereof  credited  on 

said  judgment. 

That  said  judfi^ments  were  fraudulently  confessed  by  said 
C.  D.  to  said  G.  H.  for  the  sole  purpose,  on  the  part  of  both, 
of  covering  up  the  property  of  said  C.  D.  and  defrauding  the 
plaintiff.  Said  0.  D.  was  not  indebted  to  G.  H.  in  any  sum 
whatever  at  the  time  of  the  confession  of  said  judgments,  and 
there  was  no  consideration  whatever  for  the  same. 

Plaintiff  therefore  prays  that  said  judgments  may  be  de- 
clared fraudulent  and  void  as  to  creditors  and  that  said  lands 
be  subjected  [or^  and  that  a  receiver  may  be  appointed  by  the 
court  to  whom  said  defendant  shall  be  directed  to  convey  said 
real  estate,  and  who  shall  be  directed  to  sell  the  same  and 
apply  the  proceeds;  or  so  much  thereof  as  may  be  necessary] 
to  the  payment  of  the  plaintiff's  judgment,  and  for  such  other 
relief  as  is  just  and  equitable. 

Note. —  In  Claup  v.  Nordmeyer.  25  Fed.  Rep.  71.  a  firm  knowing  them- 
selves to  be  insolvent^  with  a  view  of  disposing  of  all  their  property*  con- 
fessed judgments  in  favor  of  creditors,  wlmh  were  held  frniuhilent 
preferences 
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Sec.  628.  Petition  to  sti  aside  a  pretended  sale  as  in 
fraud  of  creditors. — 

ECaj>tion.'] 
Averm&nt  of  nature  of  datmj  etCj  as  in  ante^  see.  SSjiJ] 

That  on  the day  of ,  18 — ,  said  [jt^ffment  debtor] 

was  engaged  in  selling  lumber  at ,  and  was  possessed  of 

aboat feet  of  lumber  of  all  kinds,  of  the  value  of  about 

dollars,  but  was  then,  and  so  remained  continuously  until 

the  present  time,  and  now  is,  insolvent,  and  unable  to  pay  his 
creditors  in  full. 

That  on  said  day  said  [judgment  creditor']^  for  the  purpose 
of  defrauding  his  creditors,  made  a  pretended  sale  of  said 
lumber  to  E.  F.,  taking  his  promissory  notes  therefor,  said  E.  F. 
well  knowing  that  the  object  of  said  [jvdifjnent  debtor]  in 
selling  said  property  was  to  hinder,  demy  and  defraud  his 
creditors. 

That  said  E.  F.  is  wholly  insolvent,  and  has  no  means  with 
which  to  pay  said  notes  except  such  as  he  may  derive  from 
the  sale  or  said  lumber. 

That  said  judgment  remains  wholly  unpaid,  and  there  is  due 
thereon  from  the  [judgment  debtor]  to  the  plaintiff  the  sum 
of dollars. 

That  the  property  so  assigned  to  said  E.  F.  is  of  the  value 
of  about dollars. 

Plaintiff  therefore  prays  that  said  assignment  and  transfer 
of  said  lumber  to  E.  F.  may  be  declared  fraudulent  and  void 
as  against  said  plaintiff,  that  a  receiver  may  be  appointed  to 
take  charge  of  said  lumber  and  sell  the  same,  and  out  of  the 
proceeds  thereof  pay  said  judgement  and  costs,  and  that  until 
final  hearing  in  this  cause  said  defendants,  and  each  of  them, 
be  enjoined  from  selling  or  disposing  of  said  lumber,  or  any 
part  thereof,  and  for  such  other  relief  as  justice  and  equity 
may  require. 

Sec.  629.  Petition  to  set  aside  a  frandnlent  assignment. — 

[I^ormal  a/verment  of  claim,  as  in  ante,  sec.  624J] 

That  on  the day  of ,  18 — ,  and  after  the  recovery 

of  said  judgment,  the  defendant  [judgfnent  creditor]  assigned 

all  his  property,  of  about  the  value  of  $ ,  to  C.  D.  in  trust 

for  the  payment  of  his  debts. 

That  said  [jiidgmeiit  debtor]  is  not  indebted  to  E.  F.,  one  of 
the  creditors  mentioned  in  the  assignment,  in  any  sum  what- 
ever, and  his  claim  for  the  sum  of  $ is  fictitious  and  is  in- 
serted merely  for  the  purpose  of  enabling  said  [judgment 
debtor]  to  retain  a  large  portion  of  the  proceeds  of  the  sale  of 
said  property. 

That  the  whole  amount  of  bona  jids  claims  against  said 
[judgment  debtor]  is  about  the  sum  of  % . 

That  said  assignee  had  full  knowledge  of  the  fraudulent 
character  of  said  assignment  at  the  time  he  accepted  said 
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trust,  and  has  collected  money  and  other  property  from  the 
assets  of  said  assignor  of  the  valae  of  $ . 

That  said  [judgment  debtor]  at  the  time  plaintiff  recovered 
his  said  judgment  had,  nor  at  any  time  since  then,  and  now 
has,  no  other  property  than  that  mcladed  in  said  assignment, 
and  the  same  was  made  by  the  defendant  [judoment  debtor] 
with  the  intent  to  hinder,  delay  and  defraud  creditors,  and  he 
still  retains  possession  of  said  property  under  a  pretense  that 
he  is  the  agent  of  said  0.  D. 

That  no  part  of  said  judgment  has  been  paid,  and  there  is 
due  thereon  from  the  defendant  to  the  plaintiff  the  sum  of 

$ . 

Plaintiff  therefore  prays  that  said  assignment  may  be  de- 
clared fraudulent  and  void,  and  that  said  defendants  may  be 
required  to  account  for  all  of  said  property  received  by  them, 
and  that  a  receiver  may  be  appointed  to  take  possession  and 
dispose  of  said  property  and  apply  the  proceeds  thereof,  or  so 
much  as  may  be  necessary,  to  the  payment  of  the  plaintiff's 
judgment,  and  for  such  other  relief  as  justice  and  equity  may 
require. 

Sec.  (>30.  Petition  to  set  aside  frandnlent  deed. — 

[^Formal  averment  of  daimy  as  in  ante^  eeo.  62 Jj^] 

That  they  are  copartners  in  the  wholesale  notion  business 

in  the  city  of ,  under  the  name,  firm  and  style  of  B.  &  0., 

and  that  a  certain  £.  F.  was  and  is  now  engaged  in  the  retail 
dry  goods  and  notion  business  in  said  city,  and  during  the 
present  year  and  prior  thereto  has  become  largely  indebted 
to  plaintiffs  for  goods  sold  b}^  them  to  him. 

That  said  indebtedness  being  long  overdue,  the  plaintiffs 

brought  suit  thereon  in  the court  of county,  Ohio, 

against  the  said  E.  F.,  and  on  the day  of ,  18—,  ob- 
tained judgment  against  him  for  $ and  costs,  and  on  the 

day  of ,  18 — ,  they  caused  an  execution  on  the  said 

judgment  to  be  issued  to  the  sheriff  of county,  Ohio,  and 

the  same  was  levied  on  certain  real  estate  in  the  city  of , 

of  said  county  of ,  to  wit:  [de8cription\  then  and  for  a 

long  time  previously  in  the  possession  of  the  said  E.  F. 

That  the  said  real  estate,  and  all  the  right,  title  and  interest 

of  the  said  E.  F.  therein,  was  on  the day  of ,  18 — , 

sold  under  said  execution  to  satisfy  said  debt,  and  the  plaint- 
iffs became  the  purchasers  thereof,  and  thereafter  received 
from  the  sheriff  of  said  county  a  deed  therefor. 

That  at  the  time  of  the  institution  of  the  plaintiff's  suit  and 
down  to  the  day  before  they  obtained  judgment  thereon,  the 
said  £.  F.  was  seized  and  possessed  in  fee-simple  of  the  said 
premises,  but  that  on  said  day  before  the  plaintiffs  obtained 

judgment,  to  wit,  on  the day  of ,  18 — ^  the  said  E.  F., 

fuj  a  pretended  consideration  of  dollars,  conveyed  the 

said  real  estate  by  a  deed  of  that  date  to  a  certain  O.  H. 
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That  notwithstanding  the  said  conveyance  the  said  E.  F. 
has  since  continued,  and  still  continues,  to  live  on  and  occapy 
the  premises  described  in  said  deed. 

That  at  the  time  of  his  making  said  deed  the  said  E.  F. 
was  largely  indebted  and  insolvent,  and  had  not  the  means  of 

Eaying  iiis  said  debt  apart  from  the  property  so  conveyed 
y  him,  and  since  said  convevance  has  been  possessed  of  no 
other  property  whatever;  and  that  the  said  conveyance  was 
fraudulently  made  and  for  simulated  and  pretended  considera- 
tions, and  was  made  to  hinder,  delay  ana  defraud  the  plaint- 
iffs and  his  other  creditors  of  their  just  and  law^ful  debts. 

Wherefore  the  plaintiffs  pray  that  the  said  deed  from  the 
said  E.  F.  to  the  said  G.  H.  of  the  said  real  estate  may  be  de- 
clared to  be  void,  and  may  be  vacated  and  annulled,  and  that 
the  plaintiffs  may  have  such  other  and  further  relief  as  their 
case  may  require. 

Sec.  631.  Defenses  to  actions  to  set  aside  fraudulent  con- 
yeyances. —  Where  a  grantee  by  the  fraud  of  his  confederates 
obtains  from  another  a  deed  for  property,  but,  instead  of  hav- 
ing it  recorded,  sells  the  property  to  an  innocent  purchaser 
and  makes  a  deed  direct  from  himself  to  the  purchaser,  de- 
stroying the  unrecorded  deed,  and  obtains  a  new  and  defect- 
ively executed  deed  from  his  grantee,  thereby  securing  the 
consideration,  he  is  estopped  from  disputing  the  title  of  such 
innocent  person  to  the  land.*  An  answer  by  an  heir  to  whom 
lands  were  fraudulently  transferred  by  judicial  sale  to  a  peti- 
tion to  have  the  same  set  aside,  for  fraud,  alleging  that  ex- 
penditures for  the  benefit  of  the  estate  have  been  made  and 
asking  to  be  compensated  for  the  same  out  of  the  proceeds  of 
sale,  is  good  as  against  a  demurrer.^  It  may  be  shown  under 
a  general  denial  that  a  transfer  was  fraudulent  and  void  as 
against  creditors.'  And  so  the  defendant  may  show,  under  a 
general  denial,  that  the  property  was  his  homestead.^ 

Sec.  632.  Answer  by  innocent  purchaser  of  mortgage  at- 
tacked as  f^udulent. — 

Defendant  says  that  on  the  day  of ,  18 — ,  said 

E.  M.  G.,  the  mortgagee  to  whom  the  premises  described  in 
plaintiff's  petition  were  conveyed  by  said  mortgage,  for  a 
valuable  consideration  sold,  transferred  and  assigned,  by  an 
indorsement  written  on  said  mortgage,  the  said  mortgage  so 
made  by  the  said  J.  W.  G.  to  E.  M.  G.  to  B.,  0.  &  Co.,  with 
the  interest  and  all  rights  thereafter  to  accrue  thereon,  who 

1  Wilson  y.  Hicks,  40  O.  a  418.  <  Bailey  y.  Swain,  46  O.  &  657. 

<  Bomberger  v.  Turner,  18  O.  a  36^       «  Hibben  y.  Soyer,  88  Wi&  819l 
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at  the  time  of  said  sale  and  transfer  bad  no  notice,  knowl- 
edge or  information  that  any  one  olaimed  that  said  mortgage 
was  made  to  hinder,  delay  or  defraud  the  creditors  of  J.  W.  Gt. 
or  either  of  them,  or  that  it  was  made  for  that  purpose. 

On  the  same  day  said  B.,  C.  &  Co.,  for  a  valuaole  considera- 
tion then  paid  tnem  by  W.  T.  6.,  sold,  transferred  and  as- 
signed, by  written  memorandum,  said  dollars  of  said 

mortgage,  in  writing,  to  said  W.  T.  G.,  who  at  the  time  of 
said  sale  bad  no  notice,  knowledge  or  information  that  it  was 
claimed,  or  that  said  mortgage  was  executed  by  said  J.  W.  G., 
and  received  by  said  0.  M.  G.,  for  the  purpose  of  hindering, 
delaying  or  defrauding  the  creditors  of  said  J.  W.  G.,  or 

either  of  them ;  and  on  the  day  of ,  18 — ,  the  said 

W.  T.  G.,  for  a  valuable  consideration  then  paid  to  him  by 
J.  G.,  sold,  transferred  and  assigned,  by  a  written  memo- 
randum, said dollars  of  said  mortgage  to  said  J.  G.,  who 

also  had  no  notice,  knowledge  or  information  that  said  mort- 
gage was  olaimed  to  have  been  made,  or  was  made,  for  the 
purpose  of  defrauding  the  creditors  of  said  J.  W.  G. 

On  the day  of ,  18 — ,  the  executors  of  said  J.  G., 

deceased,  said  executors  being  thereunto  duly  authorized, 
for  a  valuable  consideration  then  paid  to  them  by  this  de- 
fendant, sold,  transferred  and  assigned  dollars  of  said 

mortgage  to  this  defendant,  by  a  written  memorandum  on 
said  mortgage,  and  this  defendant  at  the  time  had  no  no- 
tice, knowledge  or  information  that  said  mortgage  was  exe- 
cuted for  the  purpose  of  hindering,  delaying  or  defrauding 
the  creditors  of  said  J.  W.  G.,  or  either  of  them.  And  so  this 
defendant  says  that  he,  and  those  under  whom  he  claims,  are 
innocent  purchasers  of  the  interest  which  he  now  holds  under 
said  mortgage'in  the  premises  described  in  plaintiff's  petition, 
for  a  valuable  consideration,  and  without  notice  of  any  infirm- 
ity or  defect  in  the  title  of  said  E.  M.  G.  in  said  premises, 
from  whom  they  purchased  the  interest  aforesaid. 

Defendant  therefore  prays  that  said  petition,  as  to  him,  be 
dismissed,  and  that  he  recover  his  costs. 


CHAPTER  40. 


GAMING. 


Sea  638.  Parties  to  the  action. 
684.  What  constitutes  gaming. 
680.  Action  under  gaming  stat- 
utes. 

686.  Same  continued  —  The  peti- 

tion. 

687.  Petition    for    recovery    of 

money  lost  at  gaming. 


Sec:688L  Another  form  of  petition 
for  recovery  of  money 
lost  at  gaming. 

688.  Petition  for  the  recovery  of 
money  loet  on  a  wager. 

640.  Petition  to  enforce  the  lien 
of  a  judgment  rendered 
under  gaming  statota 


Sec.  633.  Parties  to  the  action. —  Any  person  who  loses 
money  or  anything  of  value  at  gaming,^  or  one  who  is  in  any 
degree  dependent  for  support  on  or  entitled  to  the  earnings  of 
the  loser,*  may  bring  an  action  to  recover  money  so  lost.  If 
the  loser  fails  to  sue,  a  third  person  may  bring  an  aotion 
and  recover  against  the  winner  for  the  use  of  the  person  pros- 
ecuting.' And  one  who  merely  furnishes  money  to  another 
for  the  purpose  of  betting,  and  is  present  at  the  game  at 
which  the  money  was  lost,  may  recover  as  though  he  had 
himself  lost  the  money.*  In  an  action  for  money  lost  at  gam- 
ing it  is  improper  to  join  the  owner  of  the  building  with 
those  concerned  in  the  game.^  An  indorsee  of  a  check  given 
for  money  lost  at  a  game  of  cards  cannot  recover  on  it  against 
the  drawer,  even  though  a  honajide  holder  for  value,*  as  the 
transaction  falls  within  the  statute  relating  to  gaming.  It 
has  been  held  that  the  right  of  action  for  money  lost  at  gam- 
ing is  assignable,  and  not  the  mere  personal  privilege  of  the 
loser.''  Members  of  a  copartnership  may  join  in  an  action  to 
recover  property  lost  by  one  of  them  at  wagering,  even  with 
Dut  the  knowledge  of  the  other.**    A  right  of  action  will  not 


1 R.  a,  sec.  4272. 

2  R  a.  sec.  4271. 

>  R  a,  sec.  4278. 

*  Mead  v.  McGraw,  19  O.  a  55. 

ft  Smith  V.  Wyatt,  2  C  a  Q  R  la 
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*Lagonda  N.  Bank  v.  Portnen  46 
O.  a  881. 

7  Meech  v.  Stoner,  19  N.  Y.  26.  See 
Ward  V.  Ritt»  7  W.  I*  K  76. 

8  Cannon  ▼.  Chenney,  8  a  €X  Q  148 
(1894)1 
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lie  under  the  statutes  relating  to  gaming  against  a  third  person 
who  pays  money  lost  at  betting  to  the  winner  under  the  direc- 
tion of  the  person  losing  it.^ 

Sec.  684.  What  constltntes  gaming. —  The  keeping  of  any 
bowling  or  nine-pin  alley,*  or  any  bets  on  election,'  or  the  sell- 
ing of  pools  on  an  election,  or  upon  the  result  of  any  trial  or 
contest  of  skill,  speed  or  power  of  endurance  of  man  or  beast,^ 
or  the  keeping  or  exhibiting  of  any  gambling  table  (except 
billiards)  for  game  or  to  win  any  money,  or  faro  or  keno 
bank,  or  any  gambling  device,*  or  any  contract  to  have  or  to 
give  to  himself  or  another  any  option  to  sell  or  buy  at  a  future 
time  any  grain  or  other  commodity,'  or  the  exhibition  of  a  pup- 
pet show  for  money ,^  are  all  branded  as  gambling  transactions 
by  statute.  An  agreement  to  sell  a  lot  of  hogs  at  a  certain 
price,  to  be  paid  for  upon  the  election  of  a  certain  person  to 
oflSce,  is  a  wager  within  the  meaning  of  the  statutes  and  can- 
not be  enforced.'  The  statutes  are  considered  in  a  broad 
sense,  and  are  held  to  include  within  their  meaning  a  bet  upon 
the  result  of  a  game,  sport,  horse-race  or  dog-fight,  or  a  wager 
staked  upon  an  election  or  upon  the  future  selling  of  bohemian 
oats  at  extravagant,  fictitious  prices  assumed  in  advance,  which 
acts  are  therefore  void.*  Where  there  is  no  intention  to  deliver 
commodities,  but  only  to  deal  and  speculate  in  them  by  sym- 
bolical purchases  and  sales  at  market  prices,  such  as  futures  or 
options,  or  where  the  transaction,  though  in  proper  form,  is  in 
fact  fictitious  under  whatever  form  it  may  appear,  the  courts 
have  stamped  them  gambling  transactions  and  therefore  void,^' 
The  fact  that  one  of  the  parties  to  such  a  transaction  assumes 
to  make  the  purchase  or  sell  as  a  commission  merchant  merely, 
will  not  alter  the  relation,  and  the  loser  may  recover  from  the 
winner.i^  And  where  it  is  the  intention  of  the  parties  that 
property  is  not  to  be  delivered,  but  that  one  party  is  to  pay 

» Roulatone  v.  Moor^  19  W.  L  R       »  WUliamB  v.  Keel,  17  W.  L.  R  lia 

887.  w  Williams  v.  Keele,  supra;  Norton 

>  R  a.  sec.  7000.  v.  Blinn,  89  O.  8,   145 ;  Harper  v. 

s  R  a.  sec.  6939a.  Grain,  86  O.  a  88a  What  are  known 

<  R  h.,  sec.  6039a  as    bohemian    oats    contracts    aro 

•  R  a,  sec  6934.  fraudulent,  immoral  and  void.    Car- 

•  R  a,  sec  6934a.  ter  v.  Lilley,  8  O.  a  a  864 ;  Widoe  ▼• 
^  R  a,  sec  7005.  Webb^  20  O.  a  481. 

•  Lucas  V.  Harper,  24  O.  a  82a  ^^  Lester  v.  Buel,  49  O.  a  24a 
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to  the  other  the  difference  between  the  contract  price  and  the 
market  price  at  the  time  specified  for  executing  the  contract, 
the  same  is  a  gambling  contract.^  A  contract  to  deliver  prop- 
erty to  another  with  the  understanding  that  it  will  be  a  sale 
in  the  event  of  an  election  of  a  certain  person  is  a  wager,  and 
may  be  rescinded  before  the  election  takes  place.' 

Sec.  635.  Actions  under  gaming  statutes. —  In  an  action 
for  the  recovery  of  money  or  other  valuable  thing  lost  by 
playing  at  any  game,  or  by  the  means  of  any  bet  or  wager, 
the  defendant  may,  upon  the  filing  of  an  afiidavit  by  the 
plaintiff  stating  the  nature  of  the  claim,  that  it  is  just,  and 
the  amount  thereof,  be  arrested  before  judgment.'  It  has 
long  been  provided  by  statute  that  a  person  who  loses  money 
or  other  thing  of  value,  and  has  paid  or  delivered  the  same  to 
the  winner,  may  within  six  months  after  such  loss  recover  the 
same  in  a  civil  action.^  Money  deposited  with  a  stake-holder 
may,  when  the  bet  is  declared  off  by  the  parties,  be  recovered 
from  him.*  Kecovery  may  also  be  had  for  money  expended 
in  the  purchase  of  any  lottery  or  policv  ticket  or  chance,  or 
in  or  on  account  of  any  game  of  chance.*  The  well-known 
rule  that  the  law  will  leave  parties  to  an  illegal  transaction 
where  it  finds  them  applies  in  all  its  force  to  gaming  trans- 
actions,' and  will  aid  neither  party  to  a  gambling  contract  to 
enforce  the  same  while  it  remains  executory,  ia  whole  or  in 
part;  nor  will  it  rescind  the  same  when  executed.*  While  the 
law  will  not  enforce  an  illegal  contract,  yet  it  will  authorize 
the  recovery  of  money  received  thereunder.*  One  of  the  par- 
ties to  a  gaming  contract  cannot  recover  money  upon  a  note 
given  in  pursuance  thereof,  nor  can  the  other  recover  damages 
sustained  by  its  breach.'^  But  there  are  cases  where  a  note 
which  has  been  executed  in  a  gambling  transaction  will  be 

1  Kahn  v.  V^alton,  46  O.  a  195.  Kahn  v.  Walton,  46  O.  a  1»5;  Shir- 

«  Harper  v.  Grain,  86  O.  S.  83a  ley  v.  Ulsh,  2  O.  G  Q  401. 

•  R.  a,  sees.  5491-3.  «  Carter  v.  Lilley,  8  O.  G  G  864 ; 

*  R  a,  sec  4372 ;  Hoss  v.  Lay  ton,  8  Widoe  v.  Webb,  20  O.  a  481.  It  will 
O.  a  353 ;  Veach  v.  Elliott,  1 0.  a  139.  not  set  aside  a  deed  executed  apon 

*  Barnett  v.  Neill,  W.  472.  In  such  the  consideration  of  a  bet  upon  the 
cases  a  demand  and  refusal  is  firat  result  of  an  election.  Thomas  v. 
necessary.     Ward  v.  Ritt  10  Am.  Croniiie,  16  O.  54. 

Law  Rea  567 ;  7  W.  L.  B.  76, 12a  •  Norton  v.  Blinn,  89  O.  a  145. 

•  R  a,  sea  4271.  "  See  Griffin  v.  Telegraph  Ca,  9  W. 
'  Norton  v.   Blinn,  89  O.   a  148 ;    L.  R  22. 
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valid,  and  enforced.'  An  action  for  the  recovery  of  money  or 
other  property  lost  on  a  bet  or  wager  is  an  action  in  the  nat* 
are  of  a  penalty  or  forfeiture,  within  the  meaning  of  the 
code.* 

Sec.  636.  Same  continued  —  The  petition. —  In  stating  a 
cause  of  action  for  the  recovery  of  money  lost  at  gaming,  it 
will  be  sufficient  for  the  plaintiff  to  allege  that  the  defendant 
is  indebted  to  plaintiff,  or  that  he  has  received  to  the  plaint- 
iff's use  the  money  so  lost  and  paid,  or  converted  the  goods 
of  the  plaintiff  to  the  defendant's  use,  whereby  the  action  ac- 
crued to  him,  without  setting  forth  the  special  matter.'  To 
recover  property  or  money  lost  at  gaming  from  one  to  whom 
it  has  been  transferred,  it  is  not  necessary  that  demand  be  made 
therefor.  But  where  the  money  comes  into  the  hands  of  a 
person  voluntarily,  there  can  be  no  liability  upon  the  part  of 
such  person  to  return  it  until  demand  has  been  made  upon 
him  for  it.^  In  an  action  for  the  recovery  of  money  lost  at 
gaming,  an  aHegation  that  at  the  time  the  game  was  played 
and  money  lost  by  plaintiff  the  defendant  was  the  owner  of 
the  building  in  which  the  game  was  played  and  the  money 
lost,  that  he  knowingly  permitted  the  same  for  the  purpose 
of  gaming  for  money,  and  for  the  game  with  plaintiff,  is,  as 
against  a  general  demurrer,  a  sufficient  averment  of  the  unlaw- 
ful use  and  occupation  of  the  building.*  It  is  sufficient  to 
state  the  aggregate  amount  of  loss,  or  the  excess  of  loss  over 
the  winnings,  between  specified  dates,  without  proving  the 
amount  and  date  of  each  particular  loss,  or  the  particular 
agent  or  proprietor  to  whom  each  sum  was  paid.* 

Sec.  637.  Petition  for  recovery  of  money  lost  at  gaming. 

Now  comes  the  plaintiff,  and  for  his  cause  of  action  says 

that  the  defendant  is  indebted  to  him  in  the  sum  of  $ 

received  to  the  plaintiff's  use,  won  of  plaintiff  at  gaming,  and 

by  him  paid  to  defendant  between  the of and  the 

of  ,  18 — ,  whereby  an  action  accrued  to  plaintiff 

under  the  statute  against  gaming,  and  for  which  plaintiff  asks 
judgment  with  interest  from . 

NOTBL —  A  demurrer  was  filed  to  this  form  which  was  sustained  by  the 
court  of  common  pleas,  but  reversed  by  the  circuit  court  of  Cuyahojira 
county,  which  was  affirmed  by  the  supreme  court  in  Kelley  v.  Castle,  27 
W.  L.  R  287,  without  report 

1  Stewart  y.  Simpson,  2  O.  Q  Q  415 ;  «  Ward  v.  Ritt»  7  W.  Lb  R  7(S. 

a  S.,  sec.  426&  •  Binder  v.  Finkbone,  25  O.  a  10& 

sCkwper  V.  Rowley,  29  O.  a  547.  ^Lear  y.  McMillan,  17  O.  a  464L 
'  R  a,  sec.  4272. 
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Sec.  638.  Another  form  of  petition  for  recoyery  of  money 
lost  at  gaming. — 

[Caption'.] 

The  plaintiff  above  named  says  there  is  due  to  him  from  the 

defendants  above  named  the  sum  of  $ with per  cent. 

interest  thereon  from  ,  18 — ,  for  money  lost  by  said 

plaintiff  and  paid  to  said  defendants  on  said day  of , 

18 — ,  at  the  city  of ,  county  of and  state  of  Ohio,  by 

Slaying  a  certain  game  of  chance  commonly  called  faro,  the 
efendants  then  and  there  playing  the  said  gane  with  the 
plaintiff,  and  then  and  there  winning  the  said  sum  from  the 
plaintiff. 

Wherefore  plaintiff  asks  judgment  against  said  defendants 
for  said  sum  of  $ . 

Sec.  639.  Petition  for  the  recovery  of  money  lost  on  a 

wager. — 

M.  B.  L.,  on  the day  of ,  18 — ,  at  said  county  of 

,  was  indebted,  and  still  is  indebted,  to  the  said  H.  H.,  the 

plaintiff,  in  the  sum  of  $ for  money,  before  that  time  and 

within  six  months  before  the  commencement  of  this  suit,  to 

wit,  on  the day  of ,  18 — ,  lost  by  the  said  plaintiff, 

and  by  him,  the  said  plaintiff,  paid  to  the  said  defendant,  to  wit, 
at  the  county  aforesaid,  upon  a  bet  and  wa;^er  then  and  there 
made  by  and  between  the  said  defendant  and  the  said  plaintiff, 
whereby  an  action  hath  accrued  to  the  said  plaintiff,  according 
to  the  act  against  gaming,  to  demand  and  have  from  the 
said  defendant  the  said  sura  of  $ .  Yet  the  said  defend- 
ant hath  not  paid  the  same  nor  any  part  thereof.     And  also 

for  that,  whereas,  on  the day  ot ,  18 — j  at  the  said 

county  of ,  and  within  six  months  before  the  commence- 
ment of  this  suit,  the  said  defendant  received  for  the  use  of 

the  said  plaintiff  one  other  sum  of  $ ,  being  monev  then 

and  there  bet  and  wagered  by  and  between  the  said  plaintiff 
and  the  said  defendant,  and  afterward,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  county  aforesaid,  lost  by  said 
plaintiff,  and  paid  to  and  received  by  said  defendant  as  the 
winner  of  such  bet  and  wager,  whereby  an  action  hath  ac- 
crued to  said  plaintiff,  accordmg  to  the  form  of  an  act  entitled 

"An  act,"  etc.,  passed  ,  to  demand  and  have  from  the 

said  defendant  the  said  sum  of  $ ,  yet  tlse  said  defendant 

has  not  paid  said  sura  of  money  nor  any  ])art  thereof. 

\_Prayer.] 

Note.—  From  Hoes  v.  Lay  ton,  8  O.  S.  52. 

Sec.  640.  Petition  to  enforce  the  lien  of  a  Judgment  ren- 
dered under  gaming  statute. — 

That  at  the term  of  the  court  of  comraon  pleas  of 

countv,  Ohio,  in  a  certain  action  wherein  W.  H.  was  plaintiff 
and  T^,  R  and  J.  S.  were  defendants,  the  plaintiff  duly  recov- 
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ered  a  judgment  against  the  said  J.  S.  for  the  sum  of 

dollars. 

Tlint  said  action  was  brought  by  the  plaintiff  against  said 
R.  and  S.  under  \here  state  gaming  statute]^  for  the  recovery 
from  the  said  R.  and  S.  of  certain  money  staked  and  betted 
by  plaintiff  with  the  said  F.  R.  and  J.  S.  on  a  certain  game 
called  faro,  which  said  judgment  in  favor  of  said  plaintiff  and 
against  said  J.  8.  as  aioresaid  was  for  the  amount  found  by 
said  court  to  have  been  staked  and  betted  by  said  plaintiiSf 
with  said  S.  on  said  game  and  won  by  said  S.,  and  paid  over 
to  him  by  the  plaintiff. 

That  said  judgment  is  still  in  force,  unreversed,  and  no  part 
thereof  has  been  paid. 

That  said  game  of  faro,  in  which  said  sum  of  money  was 

staked  and  betted  and  lost  by  plaintiff,  was  played  on  the 

day  of ,  18 — ,  at  and  in  a  certain  building  owned  by  the 

said  A.  B.,  situate  in  the  city  of ,  county  of ,  state 

of  Ohio,  of  which  the  said  A.  B.  was  then  and  now  is  the 
owner,  and  is  described  as  follows,  to  wit:  \^Oive description,'] 

Plaintiff  says  that  at  the  time  said  game  was  played  and 
said  money  was  staked  and  betted  by  said  plaintiff  on  said 
g(ame  with  said  S.,  and  lost  by  plaintiff  and  paid  over  to  said 
8.  as  aforesaid,  and  for  a  long  time  before  that,  said  A.  B. 
knowingly  permitted  the  room  in  said  building  in  which  said 
^me  was  played  to  be  used  by  said  S.  for  the  purpose  of  gam- 
ing for  money,  and  for  the  purpose  of  said  game  of  faro  with 
plaintiff. 

*  Plaintiff  therefore  prays  the  court  to  declare  the  judgment 
aforesaid  a  lien  on  said  building  and  real  estate,  and  for  au 
order  that  said  real  estate  and  building  may  be  sold  for  the 
satisfaction  of  the  judgment,  interest  and  costs  of  suit  afore- 
said, and  for  all  proper  relief. 

Norm*  From  Binder  v.  Finkbone,  86  a  &  lOflL 
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Sec.  641.  Parties. —  Where  a  guaranty  is  written  upon  a 
contract  at  the  time  it  is  executed,  the  guarantor  becomes 
an  original  contractor,  and  the  parties  may  be  sued  jointly 
or  severally.^  A  person  who  writes  his  name  upon  a  note 
in  transferring  it,  guarantying  the  payment  at  maturity,  is  a 
proper  party  to  be  sued  jointly  with  the  maker.*  A  subscriber 
to  an  institution  of  learning  or  other  benevolent  object,  and 
a  person  guarantying  payment  thereof,  may  be  joined  in 
the  same  action  upon  the  subscription.'  The  guarantor  and 
the  principal  debtor  are  not  joint  promisors.*  A  contract  of 
guaranty  being  assignable,  an  assignee  thereof  may  bring  suit 
upon  it.^    It  is  held  that  where  a  stranger  writes  a  guaranty 


1  Leonard  y.  Sweetzer,  16  O.   1;  'Kautzman  ▼•  '%'«ittlaifev  Vt  CX  S. 

Gale  V.  Van  Arman,  18  O.  336 ;  Mar-  880.    See  Stone y.  liuiiwrlii^  f»  a  a 

yln  ▼.  Adamson,  11  la.  871 ;  Tucker  625. 

▼.  Shiner,  24  la.  884 ;  Hendricks  y.  >  NeU  y.  Board  of  Tmiiiic  «.  O.  S. 

Fuller,  7  Kan.  881.     Contra,  AUen  15. 

V.  Fosgate,  11  How.  Pr.  218 ;  Graham  «  Deming  y.  Board  of  Trustees*  81 

V.  Ringo,  67  Ma  824 ;  Central  Sav-  O.  a  41. 

ings  Bank  ▼.  Shine,  48  Ma  463.  »  Small  y.  Sloan,  1  Bos  worth,  852L 

732 
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apon  a  note  he  may  be  sued  jointly  with  the  maker.*  Under 
the  Ohio  code  it  is  held  that  a  guarantor  cannot  be  joined 
in  an  action  with  an  original  contractor;  yet  if  the  instru- 
ment be  in  the  form  of  the  original  contract  of  one  of  the  de- 
fendants, and  the  guaranty  of  the  other,  and  were  executed 
upon  the  same  consideration,  and  at  the  same  time,  taking 
effect  at  the  same  time,  they  wiU  then  be  regarded  as  orig- 
inal contractors  and  may  be  sued  jointly.' 

See.  642.  Bale  as  to  alleging  demand  and  notice.— Where 
the  guaranty  is  conditional  the  guarantor  cannot  be  charged 
unless  payment  is  demanded  of  the  maker  when  due,  and 
notice  of  the  non-payment  given  to  the  guarantee.'  But 
where  it  is  absolute  and  unconditional,  no  averment  of  de- 
mand and  notice  need  be  made  in  the  petition ;  ^  nor  is  it  nec- 
essary to  give  notice  of  the  default  to  charge  an  absolute 
guarantor  of  an  existing  demand,  if  the  guaranty  is  made 
subsequent  to  such  default.*  Kor  is  it  necessary  that  demand 
be  made  upon  and  notice  given  the  makers  of  a  note  at  ma- 
turity, to  charge  the  payee,  who  has  made  a  special  guaranty 
of  its  collectibility,  by  due  course  of  law;  a  failure  in  this  re- 
spect will  not  discharge  the  guarantor.*  A  guaranty  that  a  note 
shall  be  paid,  which  is  made  upon  consideration  that  the  payee 
delay  the  payment  thereof,  is  an  original  agreement,  and 
it  is  not  necessary  that  demand  and  notice  be  made  upon  the 
guarantor.^  But  demand  and  notice  are  requisite  to  charge  a 
guarantor  where  the  fact  of  his  liability  rests  within  the 
knowledge  of  the  guarantee,  or  is  dependent  upon  his  option.* 
It  is  also  necessary  that  the  guarantee  give  notice  of  his  ac- 
ceptance and  intention  to  act  under  it,  where  the  instrument 

1  Gkde  V.  Van  Arman,  18  O.  S.  886.  be  given  at  once  to  the  guarantor. 

3  Lamping  v.  Cole.  5  W.  L.  M.  187 ;  Taylor  v.  Wetmore,  10  O,  49a    A  de- 

19   Barlx  688;  11  How.  Pr.  218;  8  mand  must  be  made  upon  a  person 

N.  Y.  214.  not  a  party  to  a  note  who  writes  a 

*  Greene  v.  Dodge,  2  O.  498.  guaranty  thereon.    Parker  ▼.  Riddle, 

*aay  V.  Edgerton,  19  O.  S.  549;  11  O.  lOa 

Vi^isey.  MiUer,  45  O.   &   8S8;  Pow-  » Bonebrake  v.  King,  49  Kan.  296^                                     i 

ers  y.  Bumcratz,  12  O.  a  278;  Bash-  81  Paa  Rep.  1007.                                                                   | 

ford  T.  Shaw,  4  O.  &   266;  Brown  *  Forest  v.  Stewart,  14  O.  S.  246, 

V.  Cartiss,  2   Comst  225;  Breed  ▼.  See  Kyle  v.  Green,  14  0. 490.                                                  | 

Hillhouse^  7  Conn.  52a    Where  a  biU  7  Reed  v.  Evans.  17  O.  12a                                                  | 

of  goods  is  taken  upon  the  faith  of  ^  Bashford  v.  Shaw,  4  O.  S.  26& 
a  letter  of  credit,  notice  thereof  must 


734  aTTASANTT.  [g  643. 

is  in  legal  effect  an  offer  or  proposal'  A  defense  as  to  delay 
of  notice,  that  the  note  guarantied  could  not  be  collected,  may 
be  made  to  show  that  the  guarantor  was  injured  thereby.* 

Sec.  643.  Actions  upon  guaranty  —  Pleading. —  It  is  the 
well-established  rule  of  construction  that  the  guarantor  is  bound 
only  by  the  strict  terms  of  his  contract,  and  that  the  same  is 
liberally  construed  in  his  favor.'  Even  though  a  considera- 
tion be  shown  by  the  writing  constituting  the  guaranty,  it  is 
nevertheless  necessary  that  the  petition  should  aver  that  it 
was  supported  by  a  consideration.^  If  a  guaranty  be  made  as 
to  the  collectibility  of  a  note  by  the  ordinary  process  of  law, 
it  is  usually  necessary  to  prosecute  the  maker  to  judgment. 
This,  however,  is  not  so  when  the  latter  is  insolvent.*  The 
liability  of  a  guarantor  is  Qxed  when  the  maker  of  the  note  is 
insolvent  at  maturity.'  A  guarantor  who  guaranties  that  a 
debt  will  be  paid  when  it  becomes  due  will  not  be  liable  if 
the  creditor  fails  to  prosecute  the  principal  with  due  dili- 
gence.^ The  expression,  "  We  know  them  to  be  good,"  con- 
stitutes a  guaranty  that  a  note  is  good  and  collectible  at 
maturity,  upon  which  a  recovery  may  be  had.'  Permission 
to  use  a  person's  name  as  guaranty  up  to  a  certain  sum 
is  not  in  fact  a  guaranty,  but  confers  power  to  sign  the 
name  of  such  person  to  the  note  for  money  borrowed.*  An 
owner  of  a  mortgaged  debt  who  assigns  the  same  to  another, 
guarantying  payment,  is  released  from  his  guaranty  by  a 
contract  between  the  assignee  and  the  mortgagor  extending 
the  time  of  payment.^®  A  personal  action  cannot  be  main- 
tained by  an  assignee  of  a  note  and  mortgage  upon  a  guaranty 
of  the  assignor  as  to  the  collectibility  of  the  note,  made  con- 
temporaneously with  the  assignment,  without  resorting  tQ  the 
mortgage  security."  In  an  action  upon  a  contract  of  guaranty 
made  as  to  the  payment  of  money,  the  petition  should  aver 
that  the  defendant  has  not  paid  the  indebtedness  for  the  ro- 

1  Wise  V.  Miller.  46  O.  S.  88a  « Id 

«  Wolf  V.  Brown,  6  O.  &  304.  ^  Craig  v.  Parkis.  40  N.  Y.  181. 

s  Morgan  ▼.  Boyer,  89  O.  &  824  •  Bank  v.  Bank,  45  O.  S.  23S. 

«  Greene  y.  Dodge^  2  O.  49&    As  to  >  Palmer  ▼.  Tarrington,  1  O.  S.  25a 

consideration,  see  Easter  v.  White,  12  »  Fithian  v.  Corwin,  17  O.  a  lia 

O.  a  219;  Kelsey  ▼.  Hibbs,  13  O.  a  u  Timmerman  v.  HoweU,  d  a  Q  Q 

840.  27. 

« Stone  T.  Rockefeller,  29  O.  a  625. 
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covery  of  which  the  sait  is  broaght,  an  allegation  that  the 
whole  amount  is  not  due  not  being  sufficient.^  It  is  consid- 
ered unnecessary  in  an  action  upon  a  contract  required  by  the 
statutes  of  fraud  to  be  in  writing,  such  as  a  guaranty,  to  al- 
lege in  the  petition  that  it  is  in  writing.  This  is  matter  of 
defenr^.*  Where  the  guaranty  is  a  conditional  one,  the  plaint- 
iff shouiCi  allege  and  prove  that  the  condition  has  happened 
which  creates  the  liability.'  A  statement  of  a  cashier  of  a 
bank,  made  with  reference  to  a  bill,  that  it  is  perfectly  safe, 
amounts  to  a  guaranty  upon  which  an  action  will  lie.^  The 
principle  that  delay  in  enforcing  payment  does  not  release  a 
guarantor,  except  to  the  extent  that  he  is  injured  thereby, 
does  not  apply  where  the  delay  is  due  to  an  extension  of  time 
without  his  consent.^ 

8ec.  644.  Petition  on  gaaranty  bond  for  payment  of 
money  by  agent. — 

The  plaintiff  says  it  is  a  corporation  duly  incorporated  under 

the  laws  of  Ohio,  and  that  on ,  18 — ,  tne  defendant, 

C  H.  (for  a  good  and  sufficient  consideration,  to  wit,  to  en- 
able 0.  D.  and  W.  S.  S.  to  obtain  [goods  to  he  sold]  in  car-load 
lots  on  credit  from  the  plaintiff),  executed  and  delivered  to 

Claintiff  her  certain  written  obligation,  and  thereby  bound 
erself,  her  heirs,  executors  and  administrators,  to  pay  plaint- 
iff the  sum  of dollars. 

The  condition  of  said  obligation  was,  that  if  the  said  0.  D. 
and  W.  S.  S.,  as  agents  for  tne  sale  of  [goods  to  be  sold]  for  the 
plaintiff,  should  pay  all  money  that  may  be  owing  the  plaint- 
iff as  purchase-money  for  all  [specify  goods]  they  may  pur- 
chase while  acting  as  agents  for  the  plaintiff,  then  the  above 
obligation  was  to  be  void.  Otherwise  the  same  was  to  remain 
in  full  force.  (A  copy  of  said  bond  of  guaranty  is  filed  here- 
with as  an  exhibit.) 

The  plaintiff  avers  that  the  said  0.  D.  and  W.  S.  S.,  as 
agents  for  the  sale  of  [specify  goods  sold]  for  the  said  com- 
pany, did  not  pay  the  plaintiff  for  all  [specify  goods]  they  pur- 
chased while  actmg  as  agents  for  plaintiff.  l3ut  plaintiff  avers 
that  the  said  S.  and  D.  now  owe  the  plaintiff  for  the  goods  so 
purchased  by  them  a  sum  greatly  in  excess  of  dollars. 

1  Roberts  y.  Tread  well,  50  Cal.  520.  583;  McCulluch  v.  Tapp^  4  W.  L.  11 

SMarston  y.  Sweet,  66  N.   Y.  206;  575. 
McDonald  y.  Homestead  Assoc.,  61       'Cereghino  y.  Hammer,  60   Cal 

CaL  210;  Taylor  v.  Patterson,  5  Ore.  235. 

Vll ;  Walsh  y.  Kattenburgb,  8  Minn.        «  Sturges  y.  Bank,  11  a  a  15a 
127;    Ecker   y.   McAllister,  45  Md.        ^  Jones  y.  Turner,  6  W.  L.  B.  231. 
290;  MuUaly  y.  Holden,   128  Mass. 
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and  the  said  S.  and  D.  and  the  defendant  C.  H.  all  refuse  and 

neglect,  upon  demand,  to  pay  the  same,  or  any  part  thereof. 

Wherefore  the  plaintiff  prays  jad^ment  against  the  said 

0.  H.  for  the  sum  of dollars,  witTi  interest  from , 

18—. 

NOTB. — From  Hees  v.  Brewing  Company,  error  to  drcait  court  of  Bel- 
mont county,  Ohio,  Supreme  Cour^  unreported  case,  Na  1624.  Bareties  and 
guarantors  are  never  neld  responsible  beyond  the  clear  and  absolute  terms 
and  meaning  of  their  undertaking.  Morgan  v.  Boyer,  89  O.  S.  SS4 ;  Donley 
T.  Bank,  40  O.  S.  47  and  61 ;  Brandt  on  Suretyship,  sec  79.  A  flparantor  is 
bound  only  by  the  precise  words  of  his  contract,  and  other  words  cannot  be 
added  by  construction  or  implication.    Morgan  y.  Boyer,  89  O.  Si  Sd6w 

Demand  and  notice  is  not  necessary  where  the  sureties  guaranty  that  their 
principal  shall  sell  and  account  for  all  goods  placed  in  his  hanos  within  a 
stated  period.    Bush  y.  Critchfield,  4  O.  lOa 

Sec.  645.  Petition  on  guaranty  to  pay  debt  of  third  per- 
son on  condition  tliat  time  is  extended  to  tlie  latter. — 

On  the day  of ,  18 — ^  one  E.  F.  was  indebted  to 

plaintiff  in  the  sam  of  $ ,  which  sam  was  then  due  and 

payable;  that  on  said  day  defendant  requested  plaintiff  to  ex- 
tend the  time  of  payment  of  said  debt  until  the day  of 

y  18 — .    In  consideration  of  said  extension  of  time  for 

said  payment  by  plaintiff,  said  defendant  promised  plaintiff  in 

writing  that  he  would  pay  said  sum  in  oase  said 

did  not  pay  the  same  on  or  before  the day  of ,  18— ; 

a  copy  of  which  contract  is  attached  as  an  exhibit. 

That  plaintiff,  relying  upon  said  promise  of  the  defendant, 
did  extend  the  time  for  the  payment  of  said  sum  to  said  £.  F., 

until  the day  of ,  18—,  which  time  has  since  elapsed, 

but  said  E.  F.  has  not  paid  said  sum  nor  any  part  thereof,  of 

all  which  the  defendant  was  duly  notified  on  the day  of 

,  18 — ,  yet  said  defendant  has  not  paid  said  sum  nor  any 

part  thereof.    Plaintiff  therefore  asks  judgment  against  the 
defendant  for  the  sum  of  $ . 

NoTB. —  The  contract  of  guaranty  becomes  an  eyidence  of  indebtedness. 
See  ante,  sec.  57.  Demand  and  notice  is  not  required  in  all  classes  of  g^uaran- 
tiesy  as  where  it  is  a  guaranty  undertaken  onginaUy  with  the  principal,  or 
an  absolute  and  independent  stipulation.  Bashford  y.  Shaw,  4  CX  &  d68; 
McEensie  v.  Farrell,  4  Bosw.  192 ;  Dearborn  y.  Sawyer,  69  N.  H.  95 ;  Allen 
V.  Right  mere,  20  Johns.  365 ;  17  0. 128.  It  is  necessary,  however,  where  the 
agreement  is  to  pay  if  the  principal  does  not  (Greene  y.  Dodge^  2  O.  480) ; 
and  also  where  the  facts  on  which  the  liability  depends  are  peculiarly 
within  the  knowledge  of  the  guarantee.  Bashford  y.  Shaw,  gupr€L  There 
must  be  actual  damage  resulting  therefrom.    Bashford  y.  Shaw,  4  O.  &  263. 

Sec.  64A.  Petition  on  guaranty  to  pay  the  debt  of  an- 
other upon  creditor  agreeing  to  release  lien. — 

That  on  the day  of ,  18 — ,  one  0.  D.  was  indebted 

to  plaintiff  in  the  sum  of  $ ,  which  was  secured  by  a  lien 

upon  certain  goods  of  C.  D.,  then  in  the  possession  of  this 
plaintiff. 
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That  on  said  day  the  defendant  requested  plaintiif  to  sur- 
render said  ^oods  to  0.  D.  and  release  his  said  lien  thereon, 
and  in  consideration  of  said  release  of  said  lien  by  plaintiff, 
defendant  agreed  in  writing  to  pay  plaintiff  the  amount  of 

said  debt  on  the day  of ,  18 — j  in  oase  the  said  0.  D. 

did  not  pay  the  same.  A  copy  of  which  contract  is  attached 
as  an  exnibit. 

That  in  consideration  of  said  promise  of  defendant  the 
plaintiff  then  and  there  ^ave  up  possession  of  said  goods  to 
said  0.  D.,  and  abandoned  his  lien  thereon. 

That  no  part  of  said  debt  has  been  paid,  and  there  is  now 
due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of 


NOT&— As  to  attachlDg  oontract^  see  ante,  eea  57. 

Sec.  647.  Petition  on  guaranty  for  payment  of  rent. — 

That  on  the day  of j  18 — ^  one  A.  B,  leased  from 

the  plaintiff  the  following  described  premises,  viz. :  Idesoribe 

premises]^  at  a  yearly  rent  of  $ ,  payable  [dssi^nate  timely 

beginning  on  tne  - —  day y  18 — y  and  endmg  on  the 

day  of 


That  at  the  time  of  making  said  lease  the  defendant,  0.  D., 
in  consideration  of  leasing  said  premises  to  said  A.  B.,  and  as 
security  for  the  payment  of  the  rent  thereof,  made  and  deliv- 
ered to  plaintiff  an  agreement  in  writing,  by  which  agreement 
he  guarantied  that  the  said  A.  B.  would  punctually  pay  said 
rental  for  said  premises  as  the  same  became  due  (a  copy  of 
which  guaranty  is  filed  herewith  as  an  exhibit).  {ArUe^  sec.  57.) 

That  said  A.  B.  entered  into  possession  of  said  premises 

under  said  lease  on  the day  of ,  18 — ,  and  occupied 

the  same  until  the day  of y  18 — . 

That  the  said  A.  B.  has  failed  to  pay  the  rent  due  thereon 

from  the day  of ,  18 — ,  to  the day  of y  18—, 

amounting  to  the  sum  of  % y  and  on  the day  of , 

18 — ,  the  plaintiff  demanded  payment  thereof  from  him,  but 
he  did  not  pay  the  same,  of  which  the  defendant  was  then 
duly  notified. 

That  no  part  thereof  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  on  said  guaranty  of  the 
defendant  0.  D.  the  sum  of  % y  for  which  he  asks  judg- 
ment. 

Sec.  648.  Befenses  to  actions  on  guaranty. —  In  an  ac- 
tion upon  a  guaranty  for  payment  of  materials  for  another,  a 
general  denial  of  payment  will  be  sufficient  without  other 
allegations.^    Where  a  defense  to  an  action  is  founded  on  an 

1  McShane  Cu  v.  Padian.  20  N.  T.  &  670. 
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agreement  falling  within  the  statute  of  frauds,  the  answer 
should  aver  that  the  same  was  in  writing.^ 

Sec.  649.  Answer  that  guaranty  was  made  upon  condition 
that  others  should  sign  as  principals.— 

Defendant  says  that  he  executed  the  contract  of  guaranty 
by  indorsing  and  signing  the  same  on  the  bond  mentioned  in 
the  petition. 

That  said  bond  as  then  written  had  the  names  of  K  F.  and 
V.  O.  inserted  therein  as  principals;  but  said  Y.  O.  had  not 
yet  signed  the  same. 

That  this  defendant  signed  said  guaranty  at  the  instance 
and  request  of  said  R  F.,  and  on  the  express  agreement  and 
condition  with  said  R  F.  that  the  same  snould  not  be  binding 
on  this  defendant,  or  delivered  to  the  plaintiff,  until  said  bond 
was  signed  by  said  Y.  O.  as  one  of  the  principals. 

That  said  V .  O.  never  signed  said  bond ;  and  said  R  F^,  in 
violation  of  said  agreement,  and  without  this  defendant's 
knowledge  or  consent,  delivered  the  same  with  said  guaranty- 
to  the  plaintiff  [who  accepted  and  received  the  same  with  full 
knowledge  of  the  agreement  and  the  condition  on  which  this 
defendant  signed  said  guaranty.] 

Sec.  650.  Answer  setting  up  want  of  diligence  agdinst 

principal. — 

That  the  plaintiff  did  not,  at  the  maturity  of  the  claim  sued 

on,  or  at  any  other  time  [or,  until  the day  of ,  18 — ], 

notify  defendant  that  R  F.  [the  principal  debtor]  had  not  paid 
the  same,  nor  had  defendant  any  knowledge  of  nis  default  in 
payment. 

That  at  the  time  said  claim  fell  due,  and  for months 

thereafter,  said  R  F.  was  the  owner  of dollars'  worth  of 

real  and  personal  property,  situated  in  the  county  of . 

state  of  Ohio,  subject  to  execution,  out  of  which  said  debt 
could  have  been  made;  but  the  plaintiff  did  not  commence  an 
action  against  said  R  F.  therefor,  nor  take  any  steps  to  col- 
lect the  same  from  him  [until ,  18 — ]. 

That  in  the  meantime  said  R  F.  became  and  still  is  wholly 
insolvent,  and  if  this  defendant  is  compelled  to  pay  the  said 
bond  he  will  lose  the  same;  whereas  if  plaintiff  had  used  due 
diligence  in  notifying  this  defendant  of  the  default  of  said 
R  F.,  or  in  collecting  the  amount  of  said  bond,  this  defend- 
ant would  not  have  been  compelled  to  pay  or  lose  the  same. 

Wherefore  this  defendant  says  that  by  reason  of  the  negli- 
gence and  want  of  diligence  of  the  plaintiff  he  has  been  dam- 
aged in  an  amount  equal  to  the  plaintiff's  claim,  and  he  de- 
mands judgment  therefor. 

IReinheimer  v.  Carter,  81  O.  a  679L 
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661.  Who  entitled  to  writ^  and 
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662.  The  petition  or  application. 
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facta. 

654.  Petition  where  applicant  is 
imprisoned  by  an  offi- 
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66&  The  use  of  the  writ  in  de- 
termining the  custody  of 
minora 


Sea  656L  Petition  by  parent  for  pos- 
session of  his  child. 

657.  Petition  by  father  to  regain 

custody  of  minor  son  in 
United  States  army. 

658.  Who  may  grant  the  writ 

659.  The    writ  — Code    previa- 

ions. 

660.  Return  or  answer. 

66L  Form  of  return  or  answei; 


Sec.  661.  Who  entitled  to  wrlt^  and  qnestions  raised 
thereon. —  It  is  said  that  the  right  of  trial  by  jury  and  the 
writ  of  habeas  oarptta  stand  as  representatives  of  ideas  as  cer- 
tain and  definite  as  any  other  in  the  whole  range  of  legal 
learning.^  Yet  the  extent  of  the  jarisdiction  in  habeas  corpus j 
as  well  as  the  manner  of  its  exercise,  is  undoabtedly  in  a  large 
measure  within  legislative  control,  and  must  therefore  be  de- 
termined in  the  light  of  the  constitution  and  statutes.'  A  per- 
son unlawfully  restrained  of  his  liberty,  or  a  person  entitled 
to  the  custody  of  another,  of  which  custody  he  is  unlawfully 
deprived,  may  prosecute  a  writ  of  habeas  corpus  to  inquire 
into  the  cause  of  such  imprisonment,  restraint  or  deprivation.' 
While  the  writ  is  a  sacred  one  in  the  light  of  the  constitution, 
yet  there  are  many  questions  which  cannot  be  raised  by  re- 
sorting to  it.  The  proceedings  before  a  judge  de  facto  cannot 
be  questioned  in  a  collateral  proceeding  in  habeas  corpus^  any 
more  than  if  he  were  a  judge  dejure}  Neither  can  a  wrongful 
sentence,  unless  absolutely  void,  be  reviewed  or  reversed  in 
habeas  corpus  proceedings,  but  the  injured  party  must  proceed 


»  Work  ▼.  State,  2  O.  &  296,  302. 
s  Knapp  T.  Thomas,  39  O.  S.  384 


»0.  Code,  sec.  5726. 
*Ex  parte  Strang,  21  O.  S.  610-l(i 
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by  petition  in  error.^  And  in  all  cases  where  relief  is  sooght 
by  persons  sentenced  for  crime,  the  question  of  jorisdiotion  of 
the  conrt  pronoancing  the  same  determines  the  right  to  apply 
for  a  writ  of  habeas  corpus;  and  whenever  it  appears  that  they 
were  sentenced  by  a  court  of  competent  jurisdiction,  the  same 
cannot  be  reviewed  in  Kdheaa  corpus  proceedings,  bat  the 
remedy  in  error  must  be  pursued.'  Nor  can  mere  irregohiri- 
ties  in  the  sentence  of  a  court  of  competent  jiirisdiotion  be  re- 
viewed in  habeas  corpus}  Although  the  writ  may  be  ased  to 
inquire  into  a  question  of  the  jurisdiction  of  a  court  over  a 
particular  offense,  yet  a  court  having  jurisdiction  in  habeas 
corpusj  but  not  over  the  crime,  should  not  allow  the  writ  and 
discharge  the  defendant.^  A  person  cannot  resort  to  habeas 
corpus  proceedings  in  a  national  court  on  the  ground  that  a 
state  court  forced  him  to  trial  without  time  for  preparation, 
or  any  opportunity  to  secure  compulsory  process  or  the  pres- 
ence of  material  witnesses ;  *  nor  can  the  writ  be  used  for  the 
purpose  of  collaterally  inquiring  into  the  title  of  an  officer;* 
nor  can  a  question  as  to  excessive  punishment  be  determined 
in  habeas  corpus^  as  it  would  be  turning  it  into  a  remedy  for 
the  correction  of  errors;^  nor  of  former  jeopardy,  when  the 
legality  of  the  proceedings  under  which  the  prisoner  is  re- 
strained is  not  called  in  question ;  *  nor  is  it  the  proper  remedy 
to  try  an  issue  of  a/utrefais  acquU} 

National  courts  cannot  exercise  appellate  jurisdiction  over 
the  proceedings  of  trial  courts  or  courts  of  a  state,  nor  review 
their  conclusions  of  law  and  findings  of  facts  and  pronoance 
them  erroneous.  They  may  in  their  discretion  put  the  peti- 
tioner to  his  writ  of  error  in  the  highest  conrt  of  the  state,  or 
summarily  determine  whether  the  party  is  restrained  of  his 

1  Ex  parte  McGehan,  22  O.  a  442.  ^In  re  McKnight,  80  W.  Lw  &  118 

>ExparteyanHagaD,250.a426;  (U.  a  Q  Q,  1898). 

Ex  parte  Wagener,  1  Disn.  10,  14 ;  <  Miles  t.  Westoott,  28  W.  Lb  &  86 ; 

Madden  v.  Smeltz»  2  O.  C  C.  lOa  15  N.  J.  L.  J.  175.    A  de  facto  offioer, 

s  Ex  parte  Sbaw,  7  O.  a  81 ;  State  Ex  parte  Strang,  21  O.  a  6ia 

T.  McClay,  54  N.  W.  Rep.  624  (Neb.,  '  In  re  MacDonald,  88  Pac;  Bep.  18 

1803).  (Wya,  1898), 

^Ex  parte  Wagener,  1  Disn.  10;  ^Steiner  ▼.  Nerton,  82  Paa  Bep. 

Hatch  V.  St  Clair,  2  O.  Q  C.  163 ;  1063  (Wash..  1898). 

Butterfleld  v.  0'Ck)nnor,  2  W.  L.  G.  »  Pitner  ▼.  State,  44  Tex.  578;  State 

185 ;  Ex  parte  McGehan,  22  O.  a  442.  v.  Klock,  12  Sa  Rep,  807  (La.,  1898> 


!g 


of 


§  651.]  HABEAS   OOBPUS.  741 

i  liberty  in  violation  of  the  constitution  of  the  United  States. 

i^  But  they  should  not  entertain  jurisdiction  where  the  questions 

I  raised  are  precisely  the  same  as  those  raised  in  a  state  court 

a  of  last  resort.'    This  seems  the  better  rule  even  though  con- 

1  stitutional  questions   under  the  United  States  constitution 

I  were  raised  in  both  courts;  otherwise  a  dangerous  conflict 
^  would  arise  between  a  state  court  of  last  resort  and  an  in- 
0  ferior  federal  court,  and  the  proceeding  could  be  used  by  the 
i;  latter  court  to  collaterally  impeach  the  state  court,  when 
p;  error  from  the  state  court  would  seem  to  be  the  appropriate 
3.  remedy.  The  illegality  of  a  second  sentence  cannot  be  in- 
ii;  quired  into  while  the  person  is  held  under  a  valid  sentence 
;.  and  commitment.^  As  a  probate  judge  has  no  authority  to 
jji;  imprison  a  person  who  refuses  to  deliver  property  to  a  receiver 
^  appointed  by  him,  as  for  contempt,  one  so  imprisoned  may 

be  released  by  habeas  corpus  proceedings.'    While  the  writ 
cannot  be  used  to  review  and  correct  errors  of  courts  acting 
\jh  within  their  powers,  it  is  the  proper  remedy  to  release  one 

^  from  imprisonment  under  a  process  made  by  a  court  without 

'^  jurisdiction.^    It  is  said  that  courts  have  jurisdiction  to  hear 

and  determine  all  questions  of  imprisonment  without  regard 
to  the  power  which  imposes  it,  or  the  process  by  which  the 
prisoner  is  held.^  The  detention  of  an  inmate  by  the  trustees 
of  a  reform  school  maybe  inquired  into  hy  habeas  corpus.^ 
A  person  surrendered  by  another  state  upon  extradition  pro- 
ceedingtt^  who  has  been  arrested  while  held  in  custody  there- 
under fw  a  crime  other  than  for  which  he  was  extradited, 
r^  may  be  released  by  habeas  corpits,  as  he  must  be  given  a  rea- 

^  '  sonable  time  to  leave  the  state.'    Employees  of  a  corporation 

^f  who  have  been  arrested  for  contempt  in  violating  an  order 

^''  against  a  corporation  may  be  released  on  habeas  corpus.^ 

1.1'^  1  In  re  King,  51  Fed.  Rep.  434 ;  Ex    want  of  jurisdiction  of  court    In  re 

parte  Royall,  117  U.  a  241 ;  In  re    George,  5  O.  C.  C.  207. 

II  l^'  Duncan,  189  U.  S.  449 ;  In  re  Wood,       &  In  re  CoHier,  6  O.  &  55. 

/^^                   140  U.  a  289.  «In  re  Kruse,  2  Q  a  a  B.  71; 

'fi                        2  Ex  parte  Ryan,  17  Nev.  189 ;  28  Preecott  v.  State.  19  O.  a  184. 

f»^                    Paa  Rep^  1040  (1892).  ?  Ex  parte  McKnight,  48  O.  a  588 ; 

'White  y.  Gates,  42  O.  a  109.  State  y.  Vanderpool,  89  O.  a  278; 

^f»^'                      «  Ex  parte  McKnight^  48  O.  a  588;  United  States  v.  Rauscher,  119  U.  a 

State  y.  Hamilton,  8  O.  Q  C  10.  407. 

55;>                   Kvidence  may  be  introduced  to  prove  « In  re  George,  6  O.  Gl  Cl  207. 
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The  writ  being  in  the  nature  of  a  collateral  attack  upon  a 
judgment,  the  inquiry  must  be  limited  to  the  question  of  ju- 
risdiction of  the  court.*  A  person  claiming  that  he  is  re- 
strained under  a  sentence  of  imprisonment  pronounced  under 
an  unconstitutional  statute  may  resort  to  Juibeas  carpus  pro- 
ceedings to  test  the  constitutionality  of  the  law.*  A  prisoner 
conjSned  under  an  invalid  municipal  ordinance  which  is  an 
absolute  nullity  may  be  released  by  habeas  oorpus}  Where 
an  officer  refuses  to  bring  a  person  before  a  commissioner  of 
insolvents  he  should  pursue  the  remedy  of  Tnandamus  rather 
than  haheOrS  corpus}  An  unconditional  pardon  which  has 
been  delivered  cannot  be  impeached  in  habeas  corpus  proceed- 
ings for  the  purpose  of  showing  that  the  same  was  procured 
by  fraud.* 

See.  652.  The  petition  or  application. — Although  a  habeas 
oorpus  proceeding  is  of  a  different  nature  from  other  ac- 
tions, it  is  generally  treated  as  a  civil  action.*  The  plead- 
ings are  virtually  the  same  as  in  other  actions.  The  applica- 
tion must  be  made  by  petition,  duly  signed  and  verified  by 
the  party  seeking  relief,  or  by  some  person  for  him.  It  must 
state  that  the  person  in  whose  behalf  the  application  is  made 
is  imprisoned  or  restrained  of  his  liberty,  and  the  officer  or 
name  of  the  person  by  whom  he  is  confined  or  restrained ;  or, 
if  both  are  unknown  or  uncertain,  he  may  be  described  by  an 
assumed  appellation ;  and  the  person  who  is  served  ^ilh  the 
writ  is  to  be  deemed  the  person  intended.  The  place  where  the 
person  is  so  imprisoned  or  restrained,  if  known,  must  be  stated, 
and  a  copy  of  the  commitment  or  cause  of  detention  must  be 
exhibited  if  it  can  be  procured  without  impairing  the  efficiency 
'  of  the  remedy ;  or,  if  the  imprisonment  or  detention  is  with- 
out any  legal  authority,  that  fact  should  appear.^  A  demur- 
rer may  be  filed  to  the  petition  or  to  the  return  or  answer, 
and  issues  of  law  or  fact  raised  b}^  the  pleadings  are  deter- 
mined as  in  other  cases.^    A  hearing  will  not  be  defeated  by 

I  In  re  King,  51  Fed.  Rep.  434.  *  Ammon  v.  Johoaon,  8  O.  GL  C 

sin  re  Kline,  6  O.  C.  C.  215;  Ex  26a 
parte  Siebold,  100  U.  &  17a  '  O.  Code,  sec  572a 

S£x  parte  Clamp,  16  W.  L.  B.  229.       ^  Ammon  y.  Johnson,  8  O.  CL  Cl 

«  £z  parte  Scott,  19  O.  a  581.  26a 
ft  Kuapp  V.  Thomas,  39  O.  a  877. 
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the  failure  of  the  officer  to  find  the  body  of  the  person  who  is 
sought.^  It  has  been  suggested  in  an  intermediate  report 
that,  where  the  custody  is  not  controverted,  the  applica- 
tion or  petition  may  merely  declare  in  the  language  of  the 
statute  that  a  person  is  unlawfully  restrained  of  his  liberty, 
or  is  illegally  restrained  and  without  legal  authority,  by  a 
certain  person  named;'  and  although  the  statute  provides 
that  the  petition  shall  state  that  the  person  in  whose  behalf 
the  application  is  made  is  restrained  of  his  liberty,  it  is  essen- 
tial that  all  the  facts  constituting  the  illegal  restraint  should 
be  fully  set  forth.  It  is  not  sufficient  to  merely  aver  that  the 
petitioner  is  illegally  restrained  of  his  liberty,  as  that  is  a  legal 
conclusion.  It  must  clearly  appear  in  what  the  illegal  re- 
straint consists.  The  facts  constituting  the  unlawful  restraint 
should  be  plainly  and  concisely  set  forth  in  accordance  with 
the  rules  for  stating  a  civil  action.'  The  petition  should  also 
state  the  place  of  confinement.^ 

Sec,  653.  Form  of  petition  for  habeas  corpus  —  Setting 
forth  facts. — 

Your  petitioner,  0.  D.,  respectfully  states  that  on  the 

day  of J 18 — ,  he  was  arrested  by  A.  B.,  who  is  sheriff  of 

the  county  of and  state  of  Ohio,  upon  a  certain  warrant 

of  arrest  issued  to  said  A.  B.  by  the  clerk  of  the court 

of county,  Ohio,  in  an  action  wherein  the  said  E.  F.  was 

plaintiff  and  your  petitioner  was  defendant ;  that  by  virtue 
of  said  order  of  arrest  your  petitioner  is  now  restrained  of 

his  liberty  and  is  imprisoned  in  the county  jail  by  said 

sheriff. 

That  the  pretended  cause  of  restraint  and  imprisonment  is 

1  Ammon  ▼•  Johnson,  8  O.  GL  GL  308l  followed.    Ck>nclu8ion8  of  law  should 

<In  re  Curd,  11  W.  L.  R  ISO.    See  he   avoided.      The   petition   should 

Ex  parte  Champion,  62  Ala.  811.  show  in  what  the  illegality  of  the 

'State  ▼•  Ensign,  18  Neb.  250;  Ex  imprisonment     consists,    and     this 

parte  Nye^  8  Kan.  99.    See^  also,  In  should  .be  done  by  stating  the  facts 

re  Snyder,  17  Kan.  542 ;  In  re  Qep-  showing  it*'    Page  179 :  "A  petition 

per,  96  UL  682.    Volume  9  of  the  for  the  transfer  of  children,  being 

Am.  and  Eng.  Encyclopedia  of  Law,  addressed  to  the  sound  discretion  of 

page  178^  in  treating  of  a  petition  in  the  court,  must  contain  a  full  dis- 

fuibeaa  eorpua,  states  that:  ''The  ap-  closure  of  all  the  essential  facta  be- 

plication  for  a  writ  of  habeas  corpus  fore  a  writ  of  fiabeas  oorpua  will  be 

should  put  before  the  court  or  judge  granted  upon  it" 

facts  enough  to  permit  an  intelligent  ^  People  ▼.  Roeenthal,  59  How.  Fr. 

judgment  to  be  formed  of  the  case.  287. 
The  rules  of  good  pleading  should  be 
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no  other  than  that  above  given,  a  copy  of  which  warrant  « 
exhibited  herewith. 

That  the  allegations  set  forth  in  the  affidavit  of  said  A.  B., 
upon  which  said  order  of  arrest  was  issued,  are  nntrue,  in  this: 
that  the  petitioner,  at  the  time  said  affidavit  was  filed  and 
said  order  of  arrest  issued,  was  not  about  to  leave  this  state, 
nor  has  he  been  at  any  time  since  then,  nor  is  he  now,  about  to 
leave  this  state,  taking  with  him  property  subject  to  execu- 
tion, or  money  or  effects  which  snould  have  been  or  should 
now  be  applied  to  the  payment  of  said  K  F.'s  claim,  with 
intent  to  defraud  said  E.  F. 

Wherefore  your  petitioner  asks  that  a  writ  ot  habeas  corpus 
may  be  granted,  and  that  ho  may  be  discharged  from  such 
unlawful  restraint  and  imprisonment. 

[  Verification  as  in  ordinary  cases."] 

Sec.  654.  Petition  where  applicant  is  imprisoned  by  an 
officer — A  common  form. — 

Tour  petitioner,  J.  F.  S.,  respectfully  represents  that  he  is 
unlawfully  restrained  of  his  liberty  by  J.  E.  M.,  chief  of  police 
of  the  city  of  C,  Ohio,  at  the  city  prison.  The  pretended 
cause  of  tie  imprisonment  is  as  follows,  and  shown  by  copy 
of  the  commitment  hereto  attached,  marked  "Exhibit  A." 

Wherefore  your  petitioner  asks  that  a  writ  of  habeas  corpus 
may  be  granted  ana  he  may  be  discharged  from  such  unlaw- 
ful imprisonment. 

Note. —  This  form  is  taken  from  In  re  Sipe,  an  anreported  case  in  the 
supreme  court,  and  is  an  exact  copy  of  form  in  1  Bates  Pldg.,  pi  466,  and 
in  Maxwell's  Code  Pldg.,  p.  672.  It  is  inserted  here  because  of  the  fact  that 
it  has  been  commonly  used,  and  is  the  form  used  by  the  authors  mentioned 
as  well  as  by  practitioners  following  the  same,  and  is  therefore  entitled  to 
sonsideration,  as  well  as  for  the  purpose  of  making  a  comparison  and  more 
fully  illustrating  the  rules  stated  in  antty  section  652,  whicn  are  believed  to 
be  correct  The  writer,  however,  does  not  believe  it  to  be  a  correct  form, 
for  reasons  stated  in  a  preceding  section,  652.  It  is  subject  to  a  motion  to 
make  definite  and  certam  by  setting  forth  the  facta  constituting  the  unlaw- 
ful imprisonment  or  restraint,  and  because  it  is  the  statement  of  a  mc^re  legal 
conclusion,  according  to  the  authorities  cited  in  antt^  section  652.  This  view 
has  been  taken  bv  a  trial  court  upon  a  motion  of  this  character  in  the  case 
of  In  re  Barnes,  SO  W.  Lb  B.  164.  The  proper  form  is  the  one  in  section  65:i 
See  sec.  655,  po«^. 

Sec.  665.  The  use  of  the  writ  in  determining  custody  of 
minors. —  The  writ  of  habeas  corpus  is  the  proper  remedy  for 
the  ascertainment  and  enforcement  of  the  legal  or  proper  cus- 
tody of  an  infant,  and  is  of  an  equitable  nature,  being  almost 
entirely  discretionary  with  the  court.*  And  in  a  case  brought 
by  the  mother  against  the  father  for  the  custody  of  an  infant, 
other  things  being  equal,  it  will  be  awarded  to  the  mother.' 

1  Green  v.  Campbell,  35  W.  Va.  693 ;  2  State  ex  reL  v,  NUeg,  85  W.  Lb  E 
B.  a,  14  a  E.  Rep.  213.  337. 
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A  writ  will  not  only  be  granted  when  the  place  of  the  de- 
tention is  within  the  jurisdiction,  bat  its  effect  oannot  be 
avoided  by  the  removal  of  a  party  detained.^  Where  the  cus- 
tody of  a  minor  has  been  awarded  to  one  of  the  parents  in  a 
divorce  proceeding,  no  inferior  court  can  legally  interfere  by 
habeas  carpus  with  the  custody  so  decreed.'  The  jurisdiction  of 
«'k«.'.  trial  court  in  such  a  case  is  a  continuing  one,  and  it  may 
^•yiiij  any  decree  made  with  respect  to  the  custody  of  a 
..mor  as  changed  conditions  may  demand.'  A  person  who 
has  been  awarded  the  custody  of  a  minor  child  by  a  decree  of 
one  state  cannot  go  into  another  state  and  recover  the  cus- 
tody of  such  child  in  reliance  upon  the  judgment  of  the  sister 
state,  when  the  conditions  have  so  far  changed  that  the  best 
interests  of  the  minor  require  that  the  judgment  of  the  sister 
state  should  be  disregarded.  It  is  the  duty  of  the  court  to 
take  testimony  and  determine  the  question  anew,  when  the 
pleadings  show  a  changed  condition  of  affairs.^  A  second  ap- 
plication for  a  writ  of  habeas  carpus  for  the  custody  of  a  minor 
child  cannot  be  made  when  the  controversy  relates  to  the 
same  matter  and  is  upon  the  same  state  of  facts.  Under  such 
circumstances  the  doctrine  of  res  adjudicaia  is  applicable,  as 
in  other  cases.*  On  the  other  hand,  the  doctrine  of  res  adju- 
dicata  cannot  be  applied  when  the  facts  and  circumstances 
have  so  far  changed  that  the  best  interest  of  the  minor  de- 
mands that  a  different  order  be  made;  *  and  under  the  clause  of 
the  constitution  providing  that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  judicial  proceedings  of  every  other 

1  Ex  parte  Everts,  2  Disa  88.  »  State  ▼.  Bechdel,  87  Minn.  860 ; 

s  Hoflfman  v.  Hoffman,  15  O.  S.  437.  Mercien  ▼.  People,  25  Wend.  64 ;  &  a, 

» Rogers  v.  Rogers,  31  W.  L.  R  67 ;  85  Am.  Dea  658 ;  People  v.  Brady, 

51  O.  &   1;   Hoffman  y.  Hoffman,  64  N.  Y.  182;    Church  on  Habeas 

supra.  Corpus,  sea  887 ;  Freeman  on  Judg- 

*In  re  Barnes,  80  W.  L.  R   164  ments,  sea  824;  Brooke  v.  Dogan, 

See  Cunningham  y.  Barnes  (W.  Va.X  112  Ind.  188;  Dubois  y.  Johnson,  96 

17  S.  K  Repc  80a    The  best  interest  Ind.  6. 

of  the  child  is  always  the  criterion,  ^  Hurd  on  Habeas  Corpus,  pp.  462, 

notwithstanding  a  judgment  or  de-  516 ;  In  re  Bort,  25  Kaa  808 ;  Thorn- 

cree  has  been  made  in  another  state,  dyke  v.  Rice,  24  Law  Reporter,  39 

Freeman  on  Judgments,  sea  824;  In  re  (Sup.  Ct  Masa  1860,  Bigelow,  J.);  In 

Bort,  25  Kan.  808;  Thorndyke  v.  Rice,  re  Barnes,  80  W.  L.  R  164. 
24  Law  Reporter,  19  (Mass.,  1860); 
People  y.  Allen,  105  N.  Y.  62a 
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state,  the  same  doctrine  of  res  adjudioata  will  be  applied  to  a 
decree  of  a  sister  state  as  to  the  castody  of  a  minor  with  re- 
spect to  the  same  subject-matter  and^  the  same  facts.  Bat 
whenever  this  doctrine  is  sought  to  be  applied  in  the  case  of 
a  domestic  or  foreign  decree,  although  it  may  be  binding  be- 
tween the  parties,  it  will  not  preclude  the  court  from  consid- 
ering the  best  interest  of  the  child ;  and  hence  it  will  hear  the 
evidence  and  make  such  order  as  the  interest  of  the  minor 
seems  to  require.^ 
Sec.  656.  Petition  by  parent  for  possession  of  cliild. — 

Your  petitioner  respectfully  represents  that  A.  B.  is  his 

minor  cnild  of  the  afi^  of years,  to  whose  possession  he 

is  lawfully  entitled.  That  0.  D.  has  seized  the  Dody  of  said 
child  and  now  restrains  him  of  his  liberty  and  deprives  your 
petitioner  of  the  possession  of  him  by  forcibly  confining  him 

in  his,  the  said  0.  T>.\  dwelling-house,  situated  on  the 

street  in  the  city  of ,  county  of ^  state  of  Ohio.    That 

said  restraint  is  wholly  unlawful  and  without  right  in.  this, 
to  wit :  {^Here  state  facts  neoessa/ry  to  disclose  the  ttnlawfiU  re- 
straintJ] 

Wherefore  your  petitioner  prays  for  a  writ  of  habeas  corpus^ 
and  that  the  said  minor  child  be  ordered  delivered  up  to  him. 

Note.—  See  ante,  sec.  653. 

See.  667.  Petition  by  fatlier  to  regain  castody  of  minor 

son  in  United  States  army. — 

Your  petitioner  respectfully  represents  that  he  is  a  resident 

of  the  town  of  W.,  in  the  county  of  N.  and  state  of ;  that 

he  has  a  minor  son  of  the  age  of years,  named  J.  M., 

who  enlisted  in  the  military  service  of  the  United  States  on 

or  about  the  day  of ,  18 — y  for  the  term  of  

years,  by ,  having  his  office  in  the  place  of  enlist- 
ment at y  in  the  county  of  S.  and  state  aforesaid,  with- 
out the  knowledge  or  consent  of  your  petitioner,  without 
whose  consent  he  avers  and  believes  said  enlistment  was  and 
is  void ;  and  your  petitioner  further  represents  that  his  said 

minor  son  is  deprived  and  restrained  of  his  liberty  at ,  by 

the  said ,  or  by  officers  or  persons  under  his  char^ 

and  direction;  that  your  petitioner  has  represented  to  the 

said '  that  the  said  J.  M.  is  a  minor  and  that  your 

petitioner  refuses  to  give  his  consent  to  the  enlistment;  but 

1  In  re  Baraee,  81  W.  K  R  164 ;  In  any  case  will  ootisider  the  choice  of 

re  Bort,  25  Kan.  808;  Thorndyke  v.  the  cnild.    Clark  v.  Boyer,  8d  O.  & 

Rice,  24  Law  Reporter,  19;  People  v.  209. 
Allen,  105  N.  Y.  62a    The  court  in 
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that  the  said refases  to  release  the  said  J.  M.  and 

is  about  sending  him  oat  of  the  jurisdiction  of  this  court  for 
the  purpose  of  compelling  him  to  perform  military  services. 
Wnerefore  your  petitioner  respectfully  prays  the  court  to 
grant  a  writ  of  haheaB  carpus  to  be  directed  to ,  hav- 
ing charge  of  the  said  J.  M.,  commanding  him  and  them  to 
bnn^  the  said  J.  M.  before  this  court  to  do,  submit  to  and 
receive  what  the  laws  may  require.  I 

Note. — The  father  may  inquire  into  the  illegality  of  the  detention  of 
his  minor  son  by  habeas  corpus.  McConologue's  Case^  107  Mas&  154.  See 
State  y.  Brearly,  2  Southard,  555. 

Sec.  658.  Who  may  grant  the  writ. —  The  writ  may  be 
granted  by  the  supreme  court,  circuit  court,  common  pleas 
court,  probate  court,  or  by  a  judge  of  either.^  In  view  of  the 
light  in  which  the  constitution  regards  the  writ,  and  of  the 
fact  that  the  statutes  have  conferred  original  jurisdiction  in 
habeas  carjms  upon  all  courts  of  record,  it  would  seem  that  it 
ought  to  be  regarded  as  a  matter  of  right  to  have  the  writ 
issued  in  any  court.  Yet  the  supreme  court  early  adopted 
che  rule  that  it  was  within  its  discretion  whether  or  not  it 
would  put  aside  its  regular  business  and  entertain  applications 
for  the  writ,  unless  it  be  in  very  urgent  cases,  or  under  peculiar 
circumstances,'  or  when  it  seemed  necessary  to  settle  some 
important  question.' 

Sec.  659«  The  writ  —  Code  provisions. —  The  writ  should 
not  be  issued  if  it  appears  from  the  application  that  the  per- 
son is  under  restraint  by  virtue  of  a  judgment  having  juris- 
diction.^ The  clerk  shall  issue  the  writ  forthwith,  or  in  case 
of  emergency  the  judge  may  issue  it  himself  and  depute  any 
officer  or  person  to  serve  it.*  If  the  person  be  detained  by 
imprisonment  by  an  officer,  the  writ  should  be  directed  to 
him,  commanding  him  to  have  the  body  before  the  court  at 
the  time  and  place  therein  named.*  In  case  of  confinement, 
imprisonment  or  detention  by  a  person  not  an  officer,  the 
writ  shall  be  in  the  form  following: 

The  State  op  Ohio,  ) 
County.        J  ^ 

To  the  Sheriffs  of  our  several  counties,  Greeting: 
We  command  you  that  the  body  of ^  of ^  bj 

» O.  Code,  sec.  5727.  *  O.  Ckxie,  sec.  573a 

2  Ex  parte  Shaw,  7  O.  a  81.  *  O.  Code,  eec.  5781. 

i  Ex  parte  SheaD,  25  O.  S.  440.  «  O.  Code,  aec.  573a 
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-,  of ,  imprisoned  and  restrained  of  his  liberty, 


as  it  is  said,  yoa  take  and  have  before ,  a  judge 

of  our court,  or,  in  case  of  his  absence  or  disability,  bo- 
fore  some  other  judge  of  the  same  court,  at ,  forthwith 

to  do  and  receive  what  our  said  judge  shall  then  and  there 

consider concerning  him  in  his  behalf;  and  summon  the 

said then  and  there  to  appear  before  our  said  judge,  to 

show  the  cause  of  the  taking  and  detention  of  said , 

Witness, at ,  this day  of ,  in  the  year . 

The  officer  must  make  a  due  return  of  the  writ,  together 
with  the  cause  of  the  caption  and  detention  of  the  person, 
according  to  the  command  thereof.^  When  the  writ  is  issued 
by  a  court  in  session,  if  the  court  is  adjourned  when  the  same 
is  returned,  it  may  come  before  any  judge  of  the  same  court.' 
A  court  having  obtained  jurisdiction  of  a  child  in  one  county 
in  adverse  proceedings  involving  the  custody  of  a  child  may 
send  its  process  in  any  county  in  the  state  in  which  such  child 
has  been  taken.'  The  writ  may  be  served  in  any  county  by 
the  sheriff  of  the  same  or  any  other  county  or  by  a  person 
appointed.* 

Sec.  660.  The  return  or  answer. —  The  defendant  is  re^ 
quired  to  make  what  is  styled  a  return,  which  is  in  fact  treated 
as  an  answer.*  When  the  person  to  be  produced  is  imprisoned 
or  restrained  by  an  officer,  the  person  who  makes  the  return 
shall  state  therein,  and  in  other  cases  the  person  in  whose  cus- 
tody the  prisoner  is  found  shall  state,  in  writing,  to  the  court 
or  judge  before  whom  the  writ  is  returnable,  plainly  and  un- 
equivocally: 1.  Whether  he  has  or  has  not  the  party  in  his 
custody  or  power,  or  under  restraint.  2.  If  he  has  the  party 
in  his  custody  or  power,  or  under  restraint,  he  shall  set  forth 
at  large  the  authority  and  the  true  and  whole  cause  of  such 
imprisonment  and  restraint,  with  a  copy  of  the  writ,  warrant 
or  other  process,  if  any,  upon  which  the  party  is  detained. 
3.  If  he  has  had  the  party  in  his  custody  or  power  or  under 
restraint,  and  has  transferred  such  custody  or  restraint  to  an- 
other, he  shall  state  particularly  to  whom,  at  what  time,  for 
what  cause  and  by  what  authority  such  transfer  was  made.* 

10.  Code»  860.  5780.  268;  Knapp  ▼.  Thomas,  89  a  a  878; 

>0.  Code^  sec.  6787.  Church's  Habeas   Corpus,  sea  120; 

s  In  re  Talbott,  9  W.  K  R  97t  Hard  on  Habeas  Corpus  (2d  ed.^  888L 

«  O.  Code,  sec.  5735.  •  O.  Code,  sec.  678a 
^Ammon  v.   Johnson,  8  O.  C  CL 
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The  return  or  answer  should  be  signed  by  the  oi&cer  and 
sworn  to  unless  he  is  a  public  officer  and  makes  the  return  in 
his  official  capacity.^  It  has  been  said  in  Kew  York  that  the 
better  opinion  is  that  a  return  to  a  writ  of  habeas  corpus  could 
not  be  controverted.  But  upon  the  return,  which  is  really  an 
answer,  the  petitioner  is  allowed  to  deny  material  facts  set 
forth  in  the  writ,  and  make  new  allegations  in  support  of  the 
application.'  Indeed  it  has  been  held  that  the  plaintiff^  in- 
stead of  making  a  complete  statement  of  the  facts  in  his  ap- 
plication, may  make  it  in  reply  to  the  return.'  This  doctrine, 
however,  is  not  a  commendable  one.^  The  relator  may  deny 
the  return  and  allege  other  material  facts.*  The  return  should 
show  the  cause  of  commitment  as  specifically  and  certainly  to 
the  judges  before  whom  it  is  returned  as  it  did  to  the  court 
or  person  authorized  to  commit.' 

Sec.  661,  Return  and  answer  of  respondent. — 

This  respondent,  A.  L.  0.,  producing  the  body  of  T.  C.  in 
obedience  to  the  writ  of  haoeas  carpus  hereinbefore  issued, 
says  that  he  is  the  father  of  the  said  T.  0.,  a  minor  of  the  age 
of  ten  years,  and  as  such  father  entitled  to  the  care  and  cus- 
tody tnereof.     [Then  give  fvU  statement  af^acts.'] 

Kespondent  denies  that  the  said  T.  0.  is  unlawfully  re- 
strained of  his  liberty,  and  therefore  prays  that  this  court  will 
order  his  said  child,  T.  0.,  to  be  remanded  to  his  care,  custody 
and  control,  and  that  the  said  writ  herein  issued  may  tie 
Quashed,  and  that  the  petition  herein  may  be  dismissed  and 
the  costs  of  this  proceeding  adjudged  against  the  petitioner, 
and  for  such  further  relief  as  is  proper. 

s 

^a  Code^  sec  6789.  ^In  re  Hardigan, 67  Yt  lOa 

'People  ▼.  Chegaiy,  18  Wend  687.  <9  Am.  A;En&  Enpy.  of  La w, pi  189^ 

sSlavey  y.  Seymour,  8  ClifEL  489.  and  caaes  dted. 
*  Ante,  w&i.mL 


CHAPTER  43. 


HUSBAND  AND  WIFE. 
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value  of  necessaries  fur- 
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See.  662.  Relative  duties^  rights  and  liabilities  of  hns- 
band  and  wife. —  The  changes  made  by  statute  in  Ohio  are 
so  sweeping  that  it  becomes  impracticable  here  to  give  any 
attention  to  former  decisions.     Husband  and  wife  may  now 
enter  into  any  engagement  or  transaction  with  each  other,  or 
with  any  other  person,  which  either  might  do  if  unmarried. 
The  same  rule,  however,  which  controls  the  actions  or  con- 
tracts of  persons  occupying  confidential  relations  with  each 
other  will  apply  to  such  transactions.^    If  one  of  them  exerts 
influence  which  arises  from  the  married  relation  to  obtain 
advantage  over  the  other,  it  is  a  fraud  for  which  equity  will 
grant  relief.'    With  the  rules  of  pleading  heretofore  existing 
with  respect  to  actions  to  charge  the  cteparate  estate  of  a  mar- 
ried woman  we  have  nothing  to  do.    Under  existing  laws,' 
the  same  obligations  are  imposed  upon  the  husband  as  to  sup- 
porting his  wife  and  children  as  formerly.     He  must  support 
his  wife  and  children  out  of  his  property  or  by  his  labor,  and 
suit  may  be  maintained  against  him  therefor.    If  he  is  un- 
able to  do  so  the  wife  must  assist  him  so  far  as  she  is  able. 
A.nd  where  the  wife  is  able  to  support  a  husband  who  is  at  no 
jault,  but  unable  to  support  himself  on  account  of  infirmity, 
it  has  been  held  that  he  may  maintain  an  aciion  against  his  wife 

I R  S.,  sec.  3112 ;  Crum  v.  Sawyer,       *  Jackson  v.  Jackson,  d4  CaL  440. 

182  III.  44a  s  R  S.,  sec.  3109  et  seq. 
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to  subject  her  property  to  the  payment  of  such  a  sum  as  may 
be  found  necessary  for  the  husband's  support.^  On  the  other 
hand,  a  wife  may  maintain  an  independent  action  against  her 
husband  for  support  without  regard  to  the  question  of  di- 
vorce.'  The  code  also  gives  the  right  to  the  wife  to  file  a 
petition  to  prevent  her  husband  from  wasting  or  squandering 
property,  or  for  fraudulently  converting  the  same  to  his  own 
use,  or  from  placing  it  beyond  her  use.  The  court  may  en- 
join him  from  interfering  with  it,  and  appoint  a  receiver  to 
manage  the  same  for  the  benefit  of  the  wife.*  The  wife  may 
also  sue  her  husband,  or  a  firm  of  which  he  is  a  member,  and 
he  may  confess  judgment  to  her.^  Suit  may  now  be  main- 
tained by  and  against  a  married  woman  as  though  she 
were  unmarried.*  She  may  recover  for  personal  earnings 
from  another,  but  not  for  services  performed  for  her  husband 
in  and  about  his  business.*  Husband  and  wife  may  make  any 
contract  with  each  other,^  and  may  therefore  enter  into  part- 
nership.* Although  the  statutes  have  so  changed  the  law  that 
husband  and  wife  may  contract  with  each  other,  the  husband 
is  still  the  head  of  the  family,  and  the  expenses  of  the  family 
and  for  the  education  of  the  children  in  some  states  are  charge- 
able upon  the  property  of  both  or  either  of  them  in  favor  of 
creditors.®  This  is  not  true  in  Ohio.  When  husband  and  wife 
are  sued  the  wife  may  defend  in  her  own  right ;  and  if  the  hus- 
band neglects  to  defend  she  may  also  defend  for  his  right.^^  In 
such  cases  a  separate  answer  by  the  wife  may  be  a  complete  de- 
fense as  to  both.^^ 

See.  663.  Petition  for  reeovery  of  value  of  necessaries 
furnished  wife. — 

[Caption.'] 

Fiaintiflf  says  that  between  the day  of ^  18 — ^  and 

the day  of ,  18 — j  he  furnished  to  A.  B.,  the  wife  of 

the  defendant,  at  her  request,  certain  necessaries,  and  that 
there  is  due  from  said  defendant  as  the  husband  of  the  said 

1  Hickle  ▼.  Hickle,  0  O.  Q  a  490,       ^Switzer  ▼.  Kee,  146  liL  577. 
now  pending  in  supreme  court.  ^  Crum  ▼•  Sawyer,  182  SI.  44& 

s  Earle  v.  Earle,  27  Neb.  277 ;  Beuter       •  Dreasel  ▼.  Lonsdale,  46  lU.  App. 

▼.  Beuter  {Q.  D.,  1890),  46  N.  W.  Repu  454 
20a  •Tyler  ▼.  Sanborn,  128  UL  186L 

»  O.  Code,  sea  5705.  "R  S.,  sea  4997. 

« Freiler  ▼.  Rear,  22  W.  L.  R  826.  "  Lowes  ▼.  Redgato^  42  a  a  8W. 

•  Card  Fabrique  Cu  t.  Stanage,  29  See  ante,  sec  IL 
W.  UK  415;  51  O.  a — . 
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A.  B.  on  an  account  for  the  same  the  sara  of  $ ,  with  in- 
terest from  the day  of ^  18 — ,  a  copy  of  which  is  as 

follows,  to  wit:  [Copy  oj^ account] 

Plaintiff  further  states  that  the  said  goods  so  furnished  by 
him  to  the  said  A.  B.  were  necessary  for  her  maintenance  and 
support,  and  that  the  same  were  suitable  for  her  in  her  station 

and  walk  of  life ;  that  on  the day  of ^  18 — ^  and  at 

divers  other  times  he  demanded  payment  therefor  of  said  de- 
fendant, which  was  by  h}m  refused. 

Wherefore  plaintiff  asks  judgment  against  said  defendant 

for  said  sum  of  $ ,  with  interest  from  the day  of y 

18—. 

NoTE.^R  S.»  sec.  8110.  See  27  C.  L.  J.  279.  The  wife*s  earnings  are 
her  own.  Presumptively  a  husband  supplies  the  houses  Dressel  ▼.  Lons- 
dale. 40  HL  Appc  454 

Sec.  664.  Answer  that  goods  fttrnished  wife  are  not  net. 
^ssarles. — 

That  the  articles  set  forth  in  the  petition  were  furnished  to 
the  wife  [or,  child]  of  defendant  without  his  knowledge  or 
consent  and  were  not  necessaries. 

[That  the  defendant  denies  that  the  articles  so  furnished, 
or  any  part  thereof,  were  needful  or  necessary  to  her  sup- 
port] XoTy  suitable  to  her  situation  or  the  defendant's  condition 
m  life]. 

See.  665.  Petition  by  wife  against  hnsband  for  support. — 

That  plaintiff  and  the  defendant  C.  B.  were  married  on  the 
day  of ,  18 — j  and  lived  together  as  husband  and  wife 


until  the day  of ,  18 — y  wnen  said  0.  B.  deserted  the 

plaintiff  and  their  children  B.  B.,  D.  B.  and  E.  B.,  without 
cause,  leaving  them  no  provision  for  their  support,  and  has 
not  since  that  time  contributed  to  or  made  any  provision  for 
their  maintenance. 

That  said  B.  B.  is years  old,  said  D.  B.  is years 

old,  and  said  E.  B.  is ^  years  old,  and  they  are  now  and 

have  been  since  the day  of ,  18 — j  living  with  and 

supported  by  the  plaintiff. 

That  the  defendant  C.  B.  is  the  owner  in  fee-simple  of  the 

following  described  real  estate,  situated  in  the  county  of , 

state  of  Ohio,  to  wit:  [describe  it],  of  the  value  of' dol- 
lars, and  of  the  rental  value  of dollars  per  annum. 

That  said  C.  B.  is  also  the  owner  of  the  following  personal 
property,  situated  in  said  county  [describe  it],  of  the  value  of 
dollars. 

That  said  property  is  wholly  unincumbered,  and  that  said 
0.  B.  is  [state  his  oicsvness]^  and  amply  able  financially  to  main- 
tain the  plaintiff  and  her  children. 

That  tne  plaintiff  resided  and  lived  with  the  defendant  C.  B. 
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until  his  desertion  of  her,  as  above  stated,  and  has  since  lived 
with  her  said  children  at . 

That  she  has  no  property  or  means  of  her  own,  and  has 

been  compelled  since  said day  of ,  18—,  to  support 

herself  and  children  wholly  by  her  own  labor. 

That  the  amount  necessary  for  the  support  of  the  plaintiff 
and  her  said  children  is dollars  per  annum. 

Wherefore  plaintiff  prays  the  court  for  an  order  authorizing 
her  to  rent  said  real  estate  and  sell  said  personal  property, 
and  to  collect  the  rents  and  purchase-money  thereoi,  and 
make  all  necessary  contracts  for  said  purpose,  and  that  judg- 
ment be  renderea  on  said  note  against  the  defendants  K.  F. 
and  L.  A.,  and  that  she  be  authorized  to  collect  and  receipt 
for  the  amount  due  on  said  judgment,  and  for  all  other  proper 
relief. 

See.  666.  Petition  by  hnsband  against  wife  for  support. 

[CaptionJ] 

That  he  has  a  lona  fide  residence  in  the  county  of ^ 

state  of  Ohio,  and  that  he  was  on  the day  of ^  18—, 

married  to  the  defendant  J.  H.,  and  that  no  children  were 
born  of  said  marriage.  That  the  defendant,  together  with 
her  son  G.  W.,  conspired  together  to  drive  plaintiff  from  his 
home.  That  they  threatened  to  take  his  life  and  do  him  some 

f^reat  bodily  harm  if  he  did  not  leave  the  premises  of  the  de- 
endant.  That  she  threatened  him  so  cruelly,  and  her  said 
son  G-.  W.,  at  her  instigation,  and  their  treatment  was  so 
brutal,  that  on  the day  of ,  18 — ^  plaintiff  was  com- 
pelled, on  account  of  fear  of  great  bodily  harm,  to  leave  and 
did  leave  the  premises  of  the  defendant,*^  where  they  resided. 
That  defendant  well  knew,  at  and  prior  to  the  time  of  their 
said  marriage,  that  plaintiff  was  possessed  of  no  property. 
That  prior  to  said  marriage  they  talked  about  this  matter, 
and  that  defendant  said  she  knew  he  had  no  property  but 
that  made  no  difference,  for  she  had  plenty  for  both  of  them. 
That  while  they  so  lived  together  plaintiff  treated  her  kindly 
and  did  all  in  his  power  to  make  their  home  a  happy  one. 
That  he  employed  himself  as  best  he  could  in  looking  after 
her  financial  interest,  and  did  all  he  could  to  take  care  of  and 
manage  her  property  in  a  good  husband-like  manner.  Plaint- 
iff states  that  he  is years  of  age  and  is  not  able  physic- 
ally to  earn  means  with  which  to  supply  himself  with  the 
necessaries  of  life;  that  he  has  no  means  whatever,  and  is 

now  residing  temporarily  with ,  on  whose  charity 

he  is  now  living.  That  the  defendant  owns  and  is  possessed 
of  the  following  described  real  property,  to  wit:  \De8crip» 
tion.'] 

That  the  rents  and  profits  which  the  said  defendant  derives 
from  said  property  amount  to dollars.    That  she  is  pos- 
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sessed  of  and  has  ample  and  abundant  means  with  wbioh  to 
support  both  plaintiff  and  defendant.  That  he  is  unable  to 
support  himself  and  wife,  but  that  the  defendant  is  able  to  do 
so,  but  refuses  to  render  support  or  assistance  to  this  plaintiff. 
Wherefore  plaintiff  asks  that  the  court  may  decree  hina, 
out  of  the  proceeds  arising  from  the  rents  of  the  lands  of 
defendant,  a  reasonable  amount  of  money  for  his  mainte- 
nance and  support,  and  for  all  and  any  relief  that  the  &cts  of 
the  case  may  warrant. 


Note.— Adapted  from  Hickle  ▼.  Hickle^  6  O.  Q  a  490^  Pike  Ooonty 
O.  GL  C,  now  pending  in  Sapreme  Court 

Sec.  667.  Action  by  wife  for  alienation  of  husband's  af- 
fections.—  There  has  been  considerable  litigation  upon  the 
subject  of  the  right  of  the  wife  to  sue  for  alienation  of  her 
husband's  affections,  and  under  the  statutes  of  the  differ- 
ent states  the  courts  are  not  in  accord  upon  the  question 
of  her  right  to  maintain  the  action  on  her  own  account.^  In 
Ohio,  however,  prior  to  the  adoption  of  the  statnte  making 
changes  in  her  legal  status,  her  right  to  maintain  an  action 
for  the  loss  of  the  society  and  companionship  of  her  hus- 
band against  one  who  wrongfully  induces  and  procures  him 
to  abandon  her  was  recognized.*  Some  courts  give  her  this 
right  upon  the  theory  that  it  is  a  violation  of  her  personal 
right,  and  therefore  an  injury  to  the  person.  Others  proceed 
upon  the  principle  that  it  is  an  injury  to  property,  and  others 
sustain  the  doctrine  without  regard  to  any  statute.'  The  doc- 
trine that  the  wife  may,  under  the  modern  statutes  giving 
her  equal  rights  with  her  husband,  sue  in  her  own  name  any 
one  who  has  enticed  her  husband  from  her  or  alienated  his 
affections  and  deprived  her  of  his  society,  is  well  supported.*  It 
is  heldj  however,  that  the  wife  cannot  maintain  an  action 
where,  acting  upon  the  advice  of  counsel,  she  leaves  her  hus- 
band, and  subsequently  brings  a  divorce  resulting  in  a  decree 
of  separation.* 

» See  Seaver  v.  Adams.  24  W.  I*  R  584 ;  23  N.  E  Rep.  17  (1889) ;  Holmes 

121  (N.  H.);  Duffies  v.  Duffies,  76  v.  Holmes,  133  Ind.  886;  82  N.  £. 

Wis.  874 ;  a  a,  24  W.  L.  R  874.  Rep.  932  (Ind.,  1893). 

»Westlake  v.  Westlake,  84  O.  S.       *  Bennett  v.  Bennett,  mfpro,  and 

621.    For  form  of  petition  see  this  cases  reviewed ;  24  W.  K  R  121. 
case.    Clark  ▼.  Harlan,  1  G  a  G  R.       »Buckel  v.  Suss,  21  N.  Y.  a  907; 

4ia  &  a,    18   N.    Y.   a   719;  Rudd  v 

•Bennett  v.  Bennett,   116    N.  Y.  Itounds.  64  VL  432L 


CHAPTER 


INDEMNITY. 


668.  Actions  on  an  indemnity. 
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See.  G6S.  Aetfons  on  an  indemnity. — The  doctrine  seems 
to  be  now^  settled  that  if  there  be  a  contract  to  indemnify 
simply,  and  nothing  more,  then  damage  mast  be  shown  be- 
fore the  party  indemnified  is  entitled  to  recover ;  bat  if  there 
be  an  affirmative  contract  to  do  a  certain  act  or  to  pay  a  cer- 
tain sam  of  money,  then  it  is  no  defense  to  say  that  the 
plaintiff  has  not  been  damnified;  the  measare  of  damages  in 
such  cases  is  the  amount  agreed  to  be  paid.^  Where  a  party  by 
contract  indemnifies  another  against  all  liability  on  certain  ob- 
ligations to  pay,  such  indemnified  party  has  a  cause  of  action 
against  the  party  giving  him  the  contract  of  indemnity  when 
judgment  is  obtained  against  him  on  such  obligation.*  An  in- 
dorser  is  entitled  to  the  benefit  of  an  indemnity  upon  being  in- 
formed by  the  principal  that  he  can  not  pay  the  amount  of  in- 
debtedness, when  he  pays  the  same  to  save  the  note  from  going 
to  protest.2  Where  an  indorser  gives  a  note  which  is  accepted 
in  payment  of  the  original  note,  it  is  considered  equivalent  to 

1  Wilson  T.  Stilwell,  9  O.  S.  467.  8e-  where  the  contract  is  to  perform 
curity  given  by  a  principal  to  bis  some  act|  the  neglect  is  a  breach*  and 
surety  in  order  to  avail  a  creditor  will  give  immediate  action.  Lathrop 
must  be  conditioned  to  secure  the  t.  Hatwood,  21  Conn.  117.  Where  the 
debt  and  enforceable  for  its  payment ;  condition  of  a  mortgage  is  to  save  the 
if  it  is  merely  to  indemnify  the  surety  mortgagee  harmless  from  the  pay- 
it  cannot  be  Enforced  until  he  has  ment  of  a  debt  owing  by  the  mor^ 
sustained  loss.  Pool  ▼.  Doeter,  69  gagor  for  which  the  mortgagee  was 
Mias.  258.  If  a  mortgage  is  given  by  surety,  no  action  can  be  maintained 
one  to  indemnify  a  surety,  his  right  on  the  mortgage  until  the  mortgagee 
of  action  does  not  accrue  until  he  has  paid  the  debt  Forbes  ▼.  McCoy, 
has  paid  the  debt  McLean  v.  Rags-  15  Neb.  682.  See  further,  Collier  v. 
dale,  81  Miss.  701.  Though  a  contract  Ervine,  2  Mont  885 ;  Stout  v.  Folger, 
of  indemni^  merely  cannot  be  sued  84  la.  74 ;  Maloney  v.  Nelson,  24  N. 
upon  for  the  liability  or  exposure  to  "S^  &  147 ;  Port  v.  Jackson,  17  John, 
loss  until  actual  damage  capable  of  289. 
appreciation  has  been  sustained,  yet  '  Bank  v.  Davis,  24  O.  &  190. 

•Pratt  V.  Walworth,  16  0.  0.  O. 
412;  8  0b.  Dec.  472- 
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payment  in  money,  so  as  to  entitle  him  to  an  action  apon 
an  indemnity  before  he  has  in  fact  paid  the  money.^  The  rale 
that  where  the  principal  indemnifies  one  of  several  sureties 
each  is  entitled  to  share  therein  does  not  apply  where  such 
indemnity  is  furnished  by  a  stranger.  Where  the  wife  of  a 
principal  mortgages  her  realty  for  the  benefit  of  one  of  her 
husband's  sureties,  the  same  will  not  inure  to  the  benefit  ol  his 
co-surety.*  But  a  mortgage  executed  to  one  of  several  sure- 
ties upon  the  bond  of  an  officer  inures  to  the  benefit  of  all, 
as  well  as  additional  sureties.*  A  verbal  promise  by  a  judg- 
ment creditor  to  indemnify  an  officer  holding  an  execution 
for  any  damages  arising  from  the  seizure  or  sale  of  property 
claimed  by  the  debtor  to  be  exempt  is  not  within  the  statute 
of  frauds,  but  is  an  original  promise.^ 

Sec.  669.  Petition  for  defending  action  for  money  of 
another  paid  by  plalntilF  to  defendant. — 

That  on  the day  of  ,  18 — j  the  plaintiff,  having 

dollars  belonging  to  A.  B.,  at  the  defendant's  request 

delivered  the  same  to  him,  the  defendant,  who  claimed  it,  and 
not  knowing  to  whom  it  belonged. 

That  the  said  A.  B.  then  threatened  to  bring  an  action 

against  plaintifF  for  said  money;  and  therefore  on  the 

day  of ,  18 — ,  plaintiff,  at  the  defendant's  request,  agreed 

with  him,  the  defendant,  to  defend  said  action  of  A.  S.  for 
said  monejj  in  consideration  whereof  the  defendant  promised 
to  save  plaintiff  harmless  from  the  consequences  of  said  action. 
[H&re  insert  substance  of  indemnity^ 

Thereafter  the  said  A.'  B.  prosecuted  an  action  against  plaint- 
iff for  said  monev  in  the  court  of  the  state  of  Ohio,  of 

which  the  defendant  had  notice,  wherein was  plaint- 
iff and was  defendant,  being  cause  numbered . 

That  plaintiff,  with  the  privity  of  the  defendant  and  in  compli- 
ance with  his  said  agreement,  defended  said  action  to  the  best 
of  his  ability,  but  said  A.  B.  by  the  consideration  of  said  court, 

on  the day  of ,  18-^,  recovered  a  judgment  against 

the  plaintiff  in  said  action  for  dollars,  and dollars 

costs,  which  plaintiff  was  compelled  to  and  did  pay,  and  plaint- 
iff was  put  to  further  expense  of dollars  in  defending  said 

action. 

That  said  sums,  amounting  to  dollars,  are  now  dae 

from  the  defendant  to  plaintiff  and  unpaid. 

Note. —  Changed  from  Thorn  ton's  Forma 

1  Bausman   v.   Guaranty  Ca,   47       >  Bank  ▼.  Teeters,  81  O.  &  86L 
Mina  877.  ^Mays  v.  Joseph,  84a  a  89L 

s  Leggett  v.  McaeUand,  89  O.  a  624. 
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See.  670.  Petttlon  for  damages  Incurred  by  accepting  bill 
for  accommodation  of  defendant. — 

]*laintiff  says  that  on  the day  of ,  18 — ,  he  entered 

into  an  agreement  with  the  said  defendant  that  he  would 
accept  for  the  accommodation  of  said  defendant  a  certain  bill 

of  exchange  bearing  date ,  18 — ,  drawn  by  defendant  on 

plaintiff,  payable  at  sight,  to  the  order  of  defendant,  in  the 

sum  of dollars,  and  to  deliver  the  same  to  the  defendant, 

to  be  negotiated  by  him  for  his  own  benefit.  Defendant 
promised,  in  consideration  of  the  agreement  on  the  part  of 
this  plaintiff  as  aforesaid,  that  be  would  hold  plaintiff  harm- 
less irom  any  loss  or  damage  by  reason  of  said  acceptance. 

Plaintiff  did,  on  said  day,  accept  said  bill  of  exchange  and 
delivered  it  to  defendant  for  his  accommodation,  and  defend- 
ant negotiated  the  same. 

That  on  the day  of ,  18 — ,  plaintiff,  as  such  acceptor, 

was  called  upon  and  obliged  to  pa^  K.  F.,  the  holder  thereof, 
the  amount  therein  specified,  with  interest  and  costs  of  an  ac- 
tion brought  upon  said  bill  in  the court  of  common  pleas 

of county,  Ohio,  against  plaintiff,  and  plaintiff  was  obliged 

to  and  did  pay dollars  costs  in  defending  said  action. 

That  by  reason  of  the  above-mentioned  facts  plaintiff  has 

been  damaged  to  the  amount  of  said  sums,  being dollars, 

no  part  of  which  has  been  paid,  and  which  is  now  due. 

Note.—  Changed  from  Thornton's  Forma 

Sec.  671.  Petition  on  a  promise  to  save  surety  harmless. 

That  the  said  defendant,  on  the day  of ,  18 — y  in 

consideration  that  he,  the  said  plaintiff,  would  by  his  bond  or 
writing  obligatory,  bearing  date  on  the  day  and  year  afore- 
said, become  held  and  firmly  bound  as  surety  for  one  J.  B. 

unto  A.  A.,  then  sheriff  of  the  county  of ,  in  the  penal 

sum  of dollars,  to  be  paid,  etc.  [describinff  the  penal  part 

of  the  said  bond\  and  whicn  said  bond  or  writing  obligatory 
was  to  contain  a  certain  condition  that  if,  etc.  \Mre  set  forth 
condition  substantiaUy']^  he,  the  said  defendant,  would  in- 
demnify and  save  harmless  him,  the  said  plaintiff,  of,  from 
and  against  all  damages,  costs  and  charges  which  he  might 
sustain  or  be  put  to,  for  or  by  reason  of  his  becoming  surety 
as  aforesaid,  in  manner  aforesaid,  for  the  said  J.  B. ;  and  the 
said  plaintiff,  confiding  in  such  promise  and  undertaking  of 
the  said  defendant  in  manner  aforesaid  made  to  said  plaintiff, 
did,  in  consideration  thereof,  duly  execute  and  deliver  the 
aforesaid  bond  or  writing  obligatory  unto  the  said  A.  A. 

And  the  plaintiff  further  alleges  that  [here  state  wJien  €md 
in.  what  manner  the  plaintiff^  was  damnified  in  oonseqiienoe  of 
his  becoming  surety],  of  all  which  the  said  defendant  after- 
wards, to  wit,  on,  etc.,  had  due  notice,  but  that  the  defendant 
has  not  paid  the  said  amount  or  any  part  thereof. 

{Prayer,} 
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8ec.  672.  Actions  by  infants.—  The  statute  of  limitation 
begins  to  run  against  a  minor  upon  his  arrival  at  the  age  of 
majority.^  An  action  by  an  infant  must  be  brought  by  his 
guardian  or  next  friend;  if  brought  by  a  next  friend,  the 
court  may  dismiss  it  if  it  is  not  for  the  benefit  of  the  infant, 
or  substitute  the  guardian  or  any  person  as  the  next  friend.* 
The  verification  of  the  petition  may  be  by  the  agent  or  attor- 
ney of  the  infant.'  The  next  friend  is  made  liable  for  the 
costs  of  an  action  brought  by  him,  and,  if  he  is  insolvent,  the 
court  may  upon  motion  require  security.^  The  infant  is  not 
liable  to  judgment  for  costs.*  The  court  may  remove  a  guard- 
ian ad  litem  upon  failure  to  faithfully  perform  his  duties  and 
appoint  another  in  his  stead.*  Minority  is  a  fact  which  must 
be  distinctly  averred  in  an  action  that  it  may  be  traversed.^ 
The  jurisdiction  of  equity  to  protect  infants  is  not  limited  to 
cases  where  there  is  a  fiduciary  relation,  but  is  extended 
to  all  cases  where  influence  is  acquired  and  abused,  or  confi- 
dence reposed  and  betrayed.*  An  infant  may  rescind  any 
contract  made  by  him  during  minority,  except  one  for  the 
purchase  of  necessaries,  and  prosecute  an  action  for  the  re- 
covery of  any  consideration  paid  by  him.* 

8ec«  673.  Actions  against  an  infant. — A  contract  by  an 
infant  is  voidable  only,  and  will  become  valid  and  enforceable 


iSlater  ▼.  Cane,  8  O.  a  Sa 
so.  Code^  sea  499a 
SO.  Code,  sea  5109. 
«  O.  Code,  sec,  4999. 
»Kleffel  ▼.  Bullock,  8  Neb.  SSe. 
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upon  his  ratification  upon  arridng  at  the  age  of  majority ; ' 
he  cannot  avoid  a  portion  and  affirm  the  remainder,  but  must 
rescind  the  whole  of  it.*  It  seems  to  be  generally  conceded 
that  an  infant  affirms  a  contract  made  by  him  during  minority^ 
by  remaining  silent  beyond  a  reasonable  time  after  he  becomes 
of  age.*  While  the  law  protects  an  infant  from  contracts 
made  during  minority,  it  will  not  relieve  him  from  responsi- 
bility for  a  tort  committed  by  him.  He  is  held  liable  for  any 
careless,  negligent  or  intentional  injury;^  and  is  liable  also 
for  stock  in  a  corporation  purchased  by  him  during  minority 
but  held  until  majority.*  A  person  having  control  of  an  infant 
should  first  surrender  the  advantages  arising  from  his  fiduciary 
capacity  before  he  prosecutes  a  suit  against  the  infant  in  which 
any  defense  is  made.*  The  doctrine  that  an  infant  is  not  liable 
on  a  note  given  for  necessaries  is  well  supported ;  nor  can  he 
be  held  liable  in  an  action  thereon,  either  by  a  payee  or  by  a 
surety.^ 

See.  674.  Petition  against  parent  for  necessaries  far- 
nished. — 

Plaintiff  says  that  the  defendant  A.  B.  is  the  father  of  0.  D., 

who  is  a  minor  of  the  age  of years,  and  that  between 

the day  of ,  18 — ,  and  the day  of ,  18 — ,  he 

furnished  tne  said  defendant's  minor  son  articles  which  were 
necessary  for  the  maintenance  and  support  of  said  minor  son, 
and  that  there  is  due  therefor  from  said  defendant  A.  B.  as 
such  parent,  upon  an  account  for  said  necessaries  so  furnished 

by  this  plaintiff,  the  sum  of  $ ,  with  interest  from  the 

day  of ,  18 — j  a  copy  of  which  account  is  as  follows,  to 

wit:  {^Copy  of  aocountJ] 

Plamtiff  further  says  that  on  the day  of ,  18 — y  he 

• 

1  Earner  ▼.  Dipple^  81  O.  &.  72.  « Bullock  ▼.  Babcock,  8  Wend.  891 ; 

There  are  many  decisions  to  the  ef-  Gonklin  ▼.  Tbompeon,  29  Barb.  218; 

feet  that  an  infant's  contract  is  void-  Peigne  ▼.  Sntcliffe»  17  Am.  Dea  766 ; 

able,  and  may  be  avoided  by  him  Peterson  v.  Hafifner,  59  Ind.  103;  26 

during  his  infancy  or  on  his  arrival  Am.  Rep.  854;  Field  on  Infants,  sea 

at  full  age.    Ayera  v.  Burns,  87  Ind.  2dL 

248,  and  cases  cited.  *  Hardman  v.  Railway  Co,  15  W. 

s  Curtiss  V.  McDougal,  26  O.  a  66 ;  L.  R  164 

Morse  v.  Wheeler,  4  Allen,  570 ;  Taf  t  *  Long  v.  Mulf  ord,  17  O.  a  485. 

V.  Sergeant,  18  Barb.  820.  ^  Henderson  ▼.  Fox,  5  Ind.  489; 

s  Langdpn  v.  Clayson,  75  Mich.  204 ;  Ayera  v.  Bums,  87  Ind.  245 ;  Price  v. 

Buchanan  v.  Hubbard,  128  Ind.  187;  Sanders.  60  Ind.  810;  Tyler  on  In- 

Dillon  ▼.  Burnhani,  43  Kan.  77.  fancy  f?'l  e(l\  p.  111. 
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demanded  payment  therefor  from  said  defendant,  which  was 
refused. 

Wherefore-  plaintiff  asks  judgment  against  said  defendant 
for  said  sum  of  $ ,  with  interest,  etc. 

Note. —  Food,  clothing,  lodging  and  medical  attendance  come  within 
the  term  necessaries ;  it  also  includes  all  articles  suitable  to  the  station  of 
lifa  Price  v.  Sanders,  60  Ind.  810.  It  is  a  question  to  be  determined  by 
the  jury.  Garr  v.  Haskett,  86  Ind.  878.  In  an  action  against  a  parent  for 
necessaries  the  plaintiff  dliould  allege  the  circumstances  from  which  a 
promise  by  the  parent  to  pay  for  the  same  may  be  implied.  Bamaej  ▼. 
Ramsey,  121  Ind.  315. 

Sec.  675.  Defenses  by  infant. —  The  defense  of  an  infant 
to  a  suit  must  be  made  by  a  guardian  appointed  by  the  court 
in  which  the  action  is  prosecuted,  or  by  a  judge  thereof;^  and 
an  appointment  cannot  be  made  until  the  minor  has  been  prop- 
erly served.'  It  is  the  duty  of  the  guardian  ad  litem  to  make 
a  proper  defense  and  bring  before  the  court  all  the  rights  of 
his  ward;  and  the  infant  is  entitled  to. his  day  in  court  before 
an  absolute  decree  can  be  taken  against  him.*  The  answer 
should  deny  all  material  allegations  in  the  petition  which  are 
prejudicial.^  An  answer  by  a  guardian  ad  litem  alleging  his 
ignorance  of  the  matters  contained  in  the  petition,  and  pray- 
ing that  the  rights  of  his  ward  be  protected,  is  in  effect  a  gen- 
eral denial.*  A  guardian  defending  an  action  for  an  infant  is 
relieved  from  verifying  his  pleading.*  Infancy,  when  pleaded, 
is  a  valid  defense  to  an  action  for  breach  of  promise.^  A  de- 
fense by  a  minor  that,  at  the  time  he  ratified  a  contract  made 
in  his  minority,  he  did  not  know  that  he  was  legally  liable 
thereon,  is  not  good.*  A  decree  rendered  against  minor  de- 
fendants upon  the  answer  of  a  guardian  ad  litem  may  be 
impeached  for  fraud;*  and  a  decree  against  minor  defendants 
who  have  not  been  served  with  process  is  void.^* 

1 0.  Ck>de^  sea  600a  <  O.  Code,  sea  607a 

s  O.  Code,  sees.  5004.  5047 ;  Keys  ▼.  *  Wood  ▼.  Butler,  88  O.  &  52a 

McDonald,  1  Handy,  287.  *0.  Code,  sea  510a 

<  Lonf?  T.  Mulford,  17  O.  S.  485.  ^  Rush  ▼.  Wick,  81  O.  a  531. 

See  St  Clair  v.  Smith,  8  O.  864 ;  Mor-  ^  Anderson  ▼.  Seward,  40  O.  83QL 

gan  v.  Burneti  18  O.  585.    A  decree  *  Massie  ▼.  Matthews,  13  O.  85L 

cannot  be  taken  against  an  infant  by  ^^  Moore  ▼.  Starks,  1  O.  S.  869l    See 

default,  but  the  plaintiff  must  prove  Robb  ▼.  Irwin,  15  O.  688L 
his  casa    Massie  ▼•  Donaldson,  8  Oi 
877. 
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Sec.  676.  Answer  claiming  infancj  when  contract  was 
made. — 

That  he  admits  the  making  of  the  contract  sued  on,  and 
that  he  received  from  the  defendant  in  consideration  thereof 
dollars  [oTj  the  following  property,  describe  H]. 

That  the  defendant  was  at  the  time  of  making  said  con- 
tract an  infant  under  the  age  of  twenty-one  years. 

That  within  a  reasonable  time  after  he  arrived  of  a^e,  to 

wit,  on  the day  of ,  18 — ^  he  tendered  to  the  plaint- 

iflp  said  sum  of dollars  [or,  said  property]  and  demanded 

the  redelivery  to  him  and  rescission  of  said  contract,  but  the 
plaintiff  refused. 

Note. —  The  true  doctrine  is  that  no  contract  of  an  infant  is  absolately 
void.  1  Parsons  on  Cont,  290,  828;  Hamer  ▼.  Dipple,  81  O.  a  72;  Lemmon 
V.  Beeman.  45  O.  &  509;  Owen  ▼.  Long,  112  Mafls.  408;  Anderson  v.  Seward, 
40  O.  S.  828.  The  privilege  of  affirming  or  disaffirming  a  contract  is  per- 
sonal to  the  infant^  and  not  available  to  third  persona  Lemmon  ▼.  Bee- 
man,  suprcu 

See.  677.  Answer  of  parent  that  goods  furnished  minor 
child  were  not  necessaries.— 

Defendant  for  answer  to  the  petition  herein  says  that  he 
admits  that  C.  D.  is  his  minor  child,  but  that  the  goods  set 
forth  in  the  petition  were  not  fnrnished  to  his  said  minor  son 
with  his  knowledge  or  consent,  and  denies  that  the  goods  so 
furnished,  or  any  portion  thereof,  were  necessary  for  the  sap- 
port  or  maintenance  of  his  said  minor  child. 

Wherefore,  eta 
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Sec.689L  Petition  to  enjoiii  partner 
from  engaging  in  busi- 
ness after  dissolution  of 
partnership  contrarj  to 
agreement 

690L  Petition  to  enjoin  judicial 
sale  of  real  estata 

691.  Petition  to  enjoin  sale  of 
exempt  proper^  under 
execation. 

691a.  Petition  to  restrain  slrik- 
ers  from  interfering  with 
business. 

6912ii  Petition  to  enjoin  nilroad 
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fieo,  078L  Injunction  defined. 

679.  When  and  by  whom 
granted. 

68(K  Causes  for  which  injunc- 
tion wiU  lia 

68t  When  it  will  not  lia 

68dL  Pleading  and  practice. 

688.  Motion  to  vacata 

684  Second  application. 

686.  Petition  to  enjoin  infringe- 
ment of  trade-mark. 

686.  Petition  to  enjoin  nuisance 

caused  by  noisa 

687.  Petition  to  enjoin  operation 

of  slaughter-housa 

688.  Petition   to  enjoin   waste 

and  for  damages. 

See.  678.  Iivjanetion  defined. —  Injanction  is  a  oommand 
to  refrain  from  a  particular  aot ;  it  may  be  the  final  judgment 
in  an  action,  or  it  may  be  allowed  as  a  provisional  remedy ; 
and  when  so  allowed  it  shall  be  by  order.^ 

See.  679.  When  and  by  whom  granted. —  The  supreme 
court,  the  circuit  court,  the  common  pleas  court,  or  a  judge  of 
either,  or  a  judge  of  the  probate  court,  may  grant  an  injunc- 
tion. An  injunction  may  be  granted  at  the  time  of  the  com- 
mencement of  the  suit,  or  at  any  time  afterwards  before 
judgment.  In  the  absence  of  the  respective  judges  from  the 
county,  the  probate  judge  may  grant  an  injunction.  If  an  in- 
junction has  been  vacated  in  the  common  pleas  court,  and  an 
appeal  taken  to  the  circuit  court,  the  latter  may  grant  an  in- 
junction at  any  time  before  judgment  in  that  court  upon  its 
appearing  satisfactorily  by  affidavits  that  the  party  is  entitled 
thereto.  Upon  like  proof  an  injunction  will  be  allowed  dur- 
ing the  pendency  of  proceedings  in  error.'  A  judge  of  the 
supreme  court  at  chambers  cannot  grant  or  dissolve  an  in- 
junction in  a  case  pending  in  another  court.'    The  supreme 


1 0.  Ck)de»  sea  5572. 
>0.  Code,  sea  557a 
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court  may  allow  a  temporary  injunction  when  it  appears  that 
the  defendant  threatens  to  do  acts  which  would  make  the 
judgment  to  be  rendered  in  the  action  ineffectual.*  The  pro- 
vision conferring  power  upon  the  judge  of  the  probate  court 
to  grant  injunctions  in  actions  pending  in  other  courts  of  the 
state,  in  the  absence  of  the  judges  from  the  county,  is  not  in 
conflict  with  the  constitution.' 

Sec.  680.  Causes  for  which  iivjanction  will  lie. —  An  in- 
junction will  lie  to  restrain  the  commissioners  of  a  county 
from  letting  or  contracting  for  work  in  constructing  an  im- 
provement where  the  proceedings  leading  up  to  the  deter- 
mination of  making  the  improvement  have  been  irregular;* 
or  to  enjoin  them  from  appropriating  or  expending  money  in 
the  construction  of  a  road  until  the  right  of  way  has  been 
properly  obtained;^  or  to  prevent  them  from  levying  a  tax,* 
or  from  entering  into  a  contract,  contrary  to  law.* 

Equity  will  interfere  with  the  management  of  the  affairs  of 
a  corporation  at  the  suit  ^of  stockholders  only  where  their 
proposed  action  is  plainly  illegal^  A  preliminary  injunction 
to  restrain  directors  of  a  corporation  from  making  an  assign- 
ment, or  from  disposing  of  its  assets,  has  been  granted  in  an 
action  to  enforce  the  statutory  liability,  where  the  insolvency 
of  the  corporation  is  apparent.*  Unlawful  and  injurious  dis- 
crimination committed  or  threatened  by  a  common  carrier 
may  be  enjoined.*  Equity  will  grant  relief  in  contracts  and 
enforce  by  injunction  a  stipulation  in  a  deed  that  the  grantee 
will  not  use  premises  for  certain  purposes ;  ^*  and  it  will  prevent 
a  breach  of  a  contract  where  the  provisions  are  plain  and  the 


1  Wagner  v.  Railway  Ca,  88  O.  a 
83;  Yeoman  ▼.  Lasley,  86  O.  &  416. 

s  Phelon  v.  Railroad  Ca,  5  O.  G  Q 
645. 

*  Mnkemson  ▼.  Kanffman,  85  O.  S. 
444 ;  Yarnholt  v.  Gordon,  80  W.  L  R 
88. 

^  State  ▼•  Commissioners,  89  O.  & 
58 ;  Hayes  ▼.  Jones,  27  O.  a  2ia 

A  Commissioners  ▼.  Croweg,  24  O.  & 
492. 

*  Ruffner  t.  Commissioners,  1  Disn. 
89;  McArthur  ▼.  Kelly,  6  0. 18a 


f  Lomis  ▼.  Dexter,  20  W.  L.  B.  5 ; 
Cook  on  Stock  &  S.,  sec.  677;  State 
▼.  Smith,  48  Vt  26a 

*  Upson  ▼.  Quarry  Ca,  2  Clev.  Rep. 
855. 

•  Schofleld  V.  Railway  Co.,  43  O.  a 
571. 

AOStines  ▼.  Dorman,  25  O.  a  580; 
Atlantic  Dock  Ca  t.  Leavitt,  54  N. 
Y.  85.  Such  an  agreement  bmds  all 
subsequent  grantees.  Id.;  Barrow 
▼.  Richard,  8  Paige^  851. 
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alleged  breach  is  not  disputed.*  An  injunction  will  lie  in  be- 
half of  a  devisee  against  the  son  of  a  testator  to  prevent  the 
latter  from  performing  certain  acts  pending  the  determination 
of  legal  rights.*  An  injunction  has  been  allowed  to  prevent 
the  erection  of  poles  in  a  street  without  the  consent  of 
abutting  property  owners;'  to  prevent  the  laying  of  pipes 
through  streets,  with  the  consent  of  the  city,  for  the  purpose 
of  transporting  and  selling  gas,  without  compensation  to  the 
owners  of  the  fee  therein*/  and  to  prevent  a  natural-gas 
company  from  refusing  to  furnish  gas  to  a  person  claiming 
the  right  to  do  so  under  an  unreasonable  ordinance  which  the 
court  mtMt  declare  void.*  An  injunction  will  lie  to  restrain 
the  enforcement  of  a  judgment,  even  where  the  record  shows 
on  its  face  that  service  was  properly  made.  That  this  relief 
may  be  granted  it  must  appear  that  there  was  fraud,  col- 
lusion or  misconduct  in  procuring  the  same,  and  it  must 
also  be  shown  that  the  defendant  would  have  a  good  defense 

if  the  judgment  were  set  aside.*  It  will  not  be  granted  where 
errors  complained  of  are  disclosed  by  the  record  even  though 
the  judgment  be  thereby  rendered  void,  as  there  is  an  adequate 
remedy  by  proceeding  in  errtfr.^  To  enjoin  a  judgment  at  law 
on  the  ground  of  illegal  interest  the  bill  should  show  a  tender 
of  the  amount* equitably  due.*  A  sale  of  the  property  of  the 
wife  will  be  enjoined  on  an  execution  against  the  husband, 
even  where  there  is  an  adequate  remedy  at  law.*  It  will  He  to 
prevent  a  creditor  of  a  husband  from  selling  property  of  the 
wife  on  execution.^^  A  sale  by  a  sheriff  by  virtue  of  an  execu- 
tion under  a  void  judgment  in  attachment  proceedings  may 
be  restrained  by  injunction.^^  It  is  not  necessary  to  make  a 
sheriff  a  party  to  an  action  to  enjoin  a  judgment  upon  which 
execution  is  issued .^^  And  where  no  objection  is  made  to  the 
mode  of  proceedings,  relief  by  injunction  will  be  granted 
against  the  enforcement  of  an  execution.^' 

1  Lacey  v.  Heuck,  12  W.  L.  B.  209 ;  85 ;  Gifford  v.  CommiBsioners,  370.8. 

Paragon  Oil  Ca  v.  Hall,  7  O.  C.  a  502 ;  Haff  v.  Fuller,  45  O.  S.  498. 

240.  7  Haff  V.  Fuller,  45  O.  S.  497,  aud 

s  Piatt  V.  Piatt,  2  Disn.  408.  authority  cited. 

•  McLean  v.  Electric  Light  Ca,  9  »  Shelton  v.  Gill,  11  0. 417. 

W.  L.  B.  65.    See  Met  Tel.  Ca  v.  »  McCleary  v.  Snider,  1  W.  L.  M. 

Coldwell  Lead  Co.,  12  W.  L.  R  104  270. 

*Webb  ▼.  Ohio  Gas  Fuel  Co.,  16  ^^  Scheferling  v.  Huffman,  4  O.  S. 

W.  L.  a  121.  241. 

•Toledo  V.  Gas  Co.,  5  O.  C.  a  557.  "  Wood  v.  Stanberry,  21  O.  S.  142. 

•  Dixon  V.  Varnish  Ca,  21  W.  K  R  **  ^"en  v.  Medill,  14  O.  445. 

258 ;  McCurdy  v.  Baughman,  43  O.  a       "  ^'1^®^  v.  Longacre,  26  O.  S.  291 ; 

Crawford  v.  Thurmond,  o  L^mjiIlK") 
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The  treatment  accorded  labor  unions  by  courts  in  recent 
decisions  has  had  the  effect  of  interfering  with  their  methods 
to  a  great  extent.  The  right  of  workmen  to  combine  for 
their  own  protection,  and  to  persuade,  in  a  reasonable  man- 
ner, fellow-laborers  to  abstain  from  working,  is  clearly  recog- 
nized. The  legality  or  illegality  of  any  of  their  acts  must  be 
determined  by  the  manner  of  their  performance.  The  mo- 
ment, however,  they  step  beyond  the  boundary  line  of  a  "  rea- 
sonable manner,"  and  attempt  to  accomplish  their  ends  by 
means  of  threats,  intimidation,  violence  or  obstruction,  and 
interfere  with  the  rights  of  and  cause  injury  to  others,  the 
law  will  interpose  an  objection  and  prevent  the  same;  and 
it  goes  to  the  extent  of  allowing  a  remedy  by  injunction  to 
prevent  strikers  from  acts  tending  to  the  ultimate  destruction 
of  or  interference  with  property.*  The  remedy  has  been 
allowed  also  against  persons  who  have  entered  into  a  con- 
spiracy to  compel  a  common  carrier  to  refuse  to  receive  and 
handle  certain  freight.^ 

A  lessor  may  maintain  an  action  against  an  assignee  of  his 
lessee  to  prevent  him  from  making  such  use  of  the  premises 
as  will  amount  to  a  violation  of  the  terms  of  the  lease.'  And 
it  will  lie  in  favor  of  a  mill-owner,  who  has  a  lease  from  the 
officials  of  the  state  to  use  a  certain  amount  of  water,  to  pre- 
vent a  subsequent  lessee  from  drawing  water  from  the  same 
source  in  such  a  manner  as  to  interfere  with  his  prior  right.^ 
It  is  the  proper  remedy  also  to  determine  a  disputed  ques- 
tion as  to  the  amount  of  money  to  be  paid  to  the  state 
as  a  license.*  It  has  been  held  also  that  a  temporary  in- 
junction will  lie  to  prevent  municipal  authorities  from  closing 
up  a  man's  business,  as  being  in  the  nature  of  an  interfer- 

1  Perkins  t.  Bogg,  27  W.  L  R  82  Chicago  Legal  News,  41.    See  Rail- 

(an.  Super.  Ct,  1892);  Springhead  way  Ca  t.  Railway  Ca,  80  W.  L.  B. 

Spinning  Ca  t.  Riley,  L.  R  6  Eq.  227. 

(>tfes,557;N.  Y.,  L.CLftW.RCaT.       SRaUway  Ca  t.  Railway  Ca,  29 

Wenger,17W.I*R80eL    Injunction  W.  L.  R  288  (U.  a  a  G  N.  D.  0.). 
has  been  granted  to  prevent  labor       *  Nova  CL  EL'  Lodge  v.  Whiter  2  Q 

unions  from  interfering  with  work-  S.  C  R  G. 

men.    Coeur  D'Alene   Consolidated       «  Detwiler  ▼.  Toledo^  6  O.  C  G  860. 
A  Mining  Ca  t.  Miners'  Union  of       •State  ex  reL  v.  Hahn,  80  W.  L.  R 

Warder  et  aL,  29  W.  I^  R  60;  25  891 ;  a.  a,  60  O.  &  714. 
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enoe  with  property.^    And  it  will  lie  against  a  manicipality 
to  prevent  the  pollution  of  a  stream  from  a  sewer.* 

A  city  solicitor  may  apply  in  the  name  of  a  corporation  for 
an  injunction  against  a  misappropriation  of  its  funds,  or  the 
abase  of  its  corporate  powers,  or  the  execution  or  performance 
of  any  contract  made  in  behalf  of  the  corporation  in  contra- 
vention of  laws  or  ordinances  giving  the  same,  or  which 
was  procured  by*  fraud  on  the  corporation.'  If  the  solic- 
itor fails  to  bring  the  suit,  a  tax-payer  may  maintain  it  in 
his  own  name  on  behalf  of  the  corporation.^  To  sustain  an 
action  under  this  provision,  it  must  be  based  upon  defects  or 
irregularities  which  are  plainly  jurisdictional  or  of  such  a 
character  that  the  equity  or  justice  of  the  case  demands  inter- 
ference by  the  court.*  The  city  solicitor  may  file  a  petition 
for  an  injunction  in  the  name  of  a  tax-payer  with  his  consent, 
without  it  being  made  to  appear  that  he  had  been  requested 
in  writing  by  the  tax-payer  to  do  so;*  and  it  should  be  in 
the  name  of  the  tax-payer,  on  behalf  of  the  corporation,  and 
not  simply  as  a  tax-payerj  When  the  suit  is  brought  by  a 
city  solicitor  it  is  not  necessary  to  give  a  bond.*  A  property 
owner  sustaining  special  damages  may  maintain  an  action  to 
prevent  the  carrying  on  of  a  business  in  such  a  manner  as  to 
become  a  nuisance.*  A  partner  may  enjoin  his  copartner 
from  engaging,  during  the  existence  of  a  partnership,  in  a 
business  in  competition  with  that  carried  on  by  the  partner- 
ship ;  ^*  and  the  use  of  the  firm  name  by  his  former  partner 
may  be  enjoined  by  a  retiring  partner  upon  dissolution." 

Injunction  will  lie  to  restrain  an  attachment  proceeding 
against  exempt  property;"  and  under  special  circumstances  to 


1  Ryan  ▼.  Jacob,  6  W.  L  B.  139. 

2  Cilly  V.  CincinDati,  2  W.  L.  R 185. 
SR.   a,  sec  1777»  as  amended  d7 

O.  L.  122. 

« R.  &,  sec.  1779 ;  Miller  t.  Pearce, 
2  a  a  a  H.  44;  Mathers  ▼.  Cincin- 
nati, 8  W.  L.  B.  709;  Haskins  v. 
street  Railroad  Co.,  4  W.  L.  R  1126; 
Findlay  Qas  Light  Co.  v.  Findlay,  2 
O.  C.  a  237. 

*  i:(Ioane  v.  Railway  Co.,  5  O.  C.  C. 
84. 


•  Cincinnati  Street  R  Ca  ▼•  Smith, 
20  O.  a  291. 

'Hensly  ▼.  Hamilton,  8  a  G  Q 
201. 

•  Forsy  the  t.  Winaoa,  44  a  a  377. 

•  Barkaa  ▼.  Kneok^  10  W.  I^  E 
842.  See  Sohuelter  t.  Billingheimer. 
14  W.  L.  a  224 

!•  Halladay  ▼.  Fauroi  9  W.  I*  R  ML 
"  McGk>wan  t.  McQowan,  22  O.  R 
370. 
12  Suook  ▼.  Snetzer,  85  O.  R  5ia 
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anforce  the  execution  of  a  trast,  and  to  preserve  the  property 
from  waste ;  ^  or  to  prevent  the  unlawful  use  of  a  school-house.' 
Although  injunction  is  not  the  proper  remedy  to  try  title  to 
public  offices,  or  to  determine  questions  concerning  the  au*' 
thority  to  make  appointments  thereto,  it  may  be  employed 
by  an  incumbent  to  protect  his  possession  against  interfere 
ence  by  an  adverse  claimant  whpse  title  is  in  dispute,  until 
it  shall  have  been  established  by  law.'  It  will  also  lie  to  pre- 
vent a  disclosure  or  unauthorized  use  of  an  invention  of  a 
secret  process;^  or  to  prevent  the  collection  of  notes  given 
for  a  void  patent-right;*  or  to  prevent  the  construction  of  a 
railroad  in  the  streets  of  a  city  until  a  right  has  been  first  ob- 
tained;' or  to  prevent  the  removal  or  sale  on  execution  of 
portions  of  mortgaged  property  of  a  railroad  company,  when 
the  whole  property  mortgaged  is  admitted  to  be  inadequate 
security  for  the  payment  of  the  mortgage  debts.^  After  a 
railroad  company  has  taken  possession  of  a  right  of  way  and 
located  and  completed  its  road,  an  injunction  will  issue  to  re> 
strain  the  company  from  taking  any  additional  part  of  such 

land.' 

The  construction  of  a  street  railway  without  the  consent  of 

property  owners  may  be  enjoined.'  It  will  lie  to  prevent  the 
collection  of  taxes  illegally  imposed,^'  and  to  restrain  a  county 
auditor  from  improperly  placing  property  on  the  tax  duplicate," 
although  he  will  not  be  enjoined  from  placing  upon  the  dupli- 
cate, valuation  of  property  returned  by  an  assessor  until  all 
other  remedies  have  been  exhausted.^^  It  will  also  lie  to  re- 
strain the  collection  of  a  special  tax  levied  by  the  city  council 


1  Winalow  t.  Iron  &  Nail  Factory, 
1  DisD.  229. 

«  Weir  ▼.  Day.  85  O.  a  14a 

tRemelln  v.  Moeby,  25  W.  L.  B. 
120;  47  O.  a  570;  GuUlote  v.  Poinoy, 
«  a  Rep,  507 ;  41  La.  Add.  883 ;  Kerr 
y.  Trego,  47  Pa.  St  292 ;  2  High  oa 
Inj.,  8ec  1815. 

«CinciDDati  Bell  Fouodry  Ca  v. 
Dobbe,  19  W.  Ia  B.  84. 

•Darst  V.  Brockway,  11  O.  462. 

•  Railway  Ca  ▼.  LawreDce.  88  O.  & 


41 ;  Street  Railway  Ca  v.  Cummioft- 
Tille,  14  O.  a  524. 

7  Laoe  V.  Railroad  Ca,  17  O.  a  64!^. 

9  Warner  ▼.  Railroad  Ca,  89  O.  a 
70. 

•  Roberts  v.  Easton,  19  O.  a  78. 

i^Frazer  ▼.  Seibem,  16  O.  a  614; 
Mitchell  ▼.  Treasurer,  25  O.  a  148 ; 
CiDciooati  Gras  Light  &  Coke  Ca  ▼« 
BowmaD,  1  Haody,  289.. 

11  JoDes  T.  Davis,  85  O.  a  474. 

IS  MUU  T.  Board,  1  a  a  Q  R  661 
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without  authority  of  law.^  It  is  a  well-established  doctrine 
that  it  is  within  the  peculiar  province  of  equity  to  interfere 
and  regulate  the  use  of  and  define  and  limit  the  rights  of  dis- 
puting claimants  in  the  same  water-power  or  privilege.* 

See.  681.  When  it  will  not  lie. —  An  injnnction  will  not  of 
oourse  lie  when  there  is  an  adequate  remedy  at  law.'  A  per- 
son must  not  sleep  on  his  rights  and  then  expect  a  court  of 
^equity  to  grant  him  relief.*  A  person  desiring  to  protect 
rights  by  this  remedy  must  show  himself  prompt  and  vigilant 
in  their  assertion.  He  cannot  wait  until  the  mischief  is  done 
send  great  expenditures  have  been  made  by  other  parties, 
as  it  will  be  implied  that  he  acquiesces.*  Thus,  where  a  prop- 
erty owner  has  permitted  an  improvement  to  be  made  upon 
his  land  without  objection,  he  cannot  be  allowed  to  main- 
tain an  injunction  to  restrain  the  collection  of  a  tax  or  assess- 
ment levied  for  the  payment  thereof.*  But  this  rule  cannot 
apply  to  one  having  no  notice  of  the  improvement/  nor  where 
the  law  under  which  the  improvement  is  made  is  unconstita- 
tional ;  *  nor  can  the  appropriation  of  property  be  enjoined  on 
the  ground  that  compensation  has  not  been  made,  where  the 
owner  had  actual  knowledge  of  the  appropriation  proceedings 
and  failed  to  present  his  application  for  compensation.*  A 
person  who  stands  by  and  sees  property  taken  by  a  railroad 
company  without  objection  cannot,  after  a  road  has  been  con- 
structed thereon,  enjoin  the  company  from  using  the  same.^* 
An  injunction  will  be  denied  where  it  appears  that  the  plaintiff 
acquiesced  in  the  matters  complained  of.^^  Injunction  is  fre- 
quently resorted  to  as  a  means  of  obtaining  specific  perform- 
ance. And  while  there  is  some  conflict,  the  apparent  weight 
of  authority  sustains  the  doctrine  that  an  injunction  will  not 


■Culbertson  ▼.  CiDcinnati,  16  O. 
674. 

tRaulet  y.  Cook,  44  N.  H.  612; 
Bumham  t.  Kemp  ton,  44  N.  H.  7S; 
Detweiler  ▼.  Toledo,  6  O.  a  a  878; 
Lembeck  ▼•  Njre^  47  O.  a  886b 

*  Crocket  ▼.  Crocket^  3  O.  a  180. 
^Hanson  ▼•  Craighead*  4  W.  Ia  EL 

6oa 

•  Chapman  t.  Raihxwd  Ca,  6  O.  a 
IML 


^Teegarden  ▼.  Davis,  96  a  a  601 ; 
Kellogg  ▼.  Ely,  15  O.  a  64     See 
Duhme  v.  Jonee^  9  W.  L.  B.  39& 
f  Teegarden  y.  Davis,  suprxL 
•  Wright  y.  Thomas*  26  O.  a  846. 
•Reckner  y.  Wamor,  28  a  a  9711 
lOQoodin  y.  Canal  Coi,  18  a  a  169. 
"RaUroad  Ca  y.  BaibmMl  Gd,  1 

aaaioa 
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issue  to  restrain  a  breach  of  a  negative  covenant,  the  effect  of 
which  would  be  to  compel  the  specific  performance  of  affirm- 
ative covenants,  unless  the  affirmative  stipulation  of  the  com- 
plaining party  can  be  specifically  enforced  against  him.^  Nor 
will  specific  performance  be  compelled  where  the  benefit  of  a 
contract  cannot  be  realized  in  accordance  with  its  terms.^ 

Whenever  a  court  is  called  upon  to  grant  a  mandatory  iH" 
junction  to  enforce  the  specific  performance  of  a  contract,  it 
will  act  with  great  caution ; '  nor  will  an  injunction  lie  to  pre- 
vent a  defendant  from  violating  the  terms.of  a  contract  where 
there  is  doubt  in  reference  to  the  matter,  but  will  leave  tbe^ 
parties  to  their  remedy  at  law.*  Nor  will  it  lie  to  control  the- 
discretion  of  a  city  council,*  or  to  prevent  it  from  remov- 
ing a  market-house,  or  abandoning  a  locality  for  market  par- 
poses ; '  nor  to  restrain  the  publication  of  an  anticipated  libel 
or  slander;^  nor  to  restrain  labor  organizations  from  the  circu-' 
lation  of  libels  on  the  business  or  character  of  a  merchant  ;• 
nor  to  prevent  the  enforcement  of  a  judgment  on  the  ground! 
of  negligence  of  an  attorney,*  or  on  the  ground  that  the  case 
was  compromised  by  the  attorney  without  authority ;  ^  nor  to 
enjoin  a  nuisance  until  the  complainant  has  first  established 
his  right  to  relief  at  law."  If  the  question  as  to  whether  or 
not  a  certain  thing  is  a  nuisance  is  a  question  of  fact,  an  in- 
junction should  not  issue."  Nor  will  the  remedy  be  allowed 
at  the  suit  of  a  county  auditor,  after  bis  term  has  expired,  to 
restrain  the  commissioners  from  appointing  a  suitable  per- 
son to  fill  a  vacancy  in  the  office ; "  nor  to  prevent  the  county 

iSteinau  v.  Gas  Ca,  48  O.  a  624 ;  7 Dopp  v.  Doll,  18  W.  L.  a  8S& 

Pomeroy    on    ContractB*   sec.    168 ;  <  Richter  v.  Tailors*  Union,  24  W» 

Bailey  ▼.  Collins,  59  N.  H.  459;  Fin-  Lb  E  189l    Though  this  seems  doubt- 

gle  ▼..Connor,  66  Mich.  187;  Pub-  ful  under  recent  decisions.  Seeanttr 

lisbing  Ca  ▼.  TeL  Ca,  88  Ala.  498;  sea  680,  p;  631,  n.  1. 

Heason  ▼.  Kaine^  68  F^  8t  885 ;  •  Barhorst  v.  Armstrong,  24  W.  I^ 

Richmond  ▼.  Railway  Ca,  88  la.  422.  E  5a 

>  Railroad  Ca  v.  Telegraph  Ca,  88  ^^  Boyle  v.  Beattieb  2  C  8.  Q  R  490t 

a  a  24.  11  Goodall  v.  Crofton,  88  O.  a  271. 

•  Cincinnati  v.  Street  Railroad  Ca,  See  GUbert  ▼.  Showerman,  28  Mich. 
2  W.  L.  R  17.  44a 

«  Bryan  ▼.  Chyne,  22  W.  L^  R  166.      is  Board  of  Health  ▼.  Purden,  14  W.. 

•  Wasem  v.  ancinnati,  2  a  R  Q  R    L.  R  215. 

^  iSRobbins  ▼.  Board,  2  O.  a  CL  28L 

•  Gall  V.  Cincinnatit  18  O.  a  56& 


770  iNJUNCTioy.  [§  681. 

commissioners  from  levying  a  tax  to  support  a  joint  sub-school 
district  established  by  the  probate  court ;  ^  nor  to  prevent  the 
removal  of  a  police  officer  ;2  nor  to  enjoin  the  violation  of  a. 
Sunday  law  at  the  suit  of  a  private  citizen.* 

A  contract  for  personal  services  cannot  be  enforced  by  in- 
junction unless  the  person  sought  to  be  enjoined  is  possessed 
of  exceptional  skill  and  abilit}^  and  a  breach  thereof  would 
result  in  irreparable  injury.*  But  where  the  breach  of  a  con- 
tract is  not  disputed  an  injunction  may  issue.^  An  injunc- 
tion will  not  be  allowed  in  such  cases  to  prevent  the  defendant 
from  contracting  with  others  unless  the  contract  and  alleged 
breach  are  clear.* 

An  alleged  threatened  obstruction  to  a  right  of  way  claimed 
by  prescription  will  not  be  enjoined  unless  it  appears  that  the 
use  has  been  adverse,  uninterrupted,  continuous  and  with  the 
knowledge  of  the  owner,  and  existing  for  a  period  of  twenty- 
one  years.*  Nor  will  injunction  lie  to  interfere  with  a  street 
railway  in  extending  its  lines  upon  the  application  of  a  per- 
son who  has  put  in  a  bid  before  a  city  council,  nor  to  compel 
the  city  council  to  accept  his  bid  because  it  is  the  lowest' 
Nor  will  it  lie  to  restrain  an  execution  and  sale  of  railroad 
property,  a  portion  of  which  is  covered  by  mortgage  under  a 
judgment,  on  the  ground  that  the  same  is  needed  to  conduct 
the  business  of  the  company  and  to  enable  it  to  raise  money 
to  pay  the  interest  on  the  mortgage.®  Nor  can  an  abutting 
property  owner  enjoin  a  telegraph  company  to  prevent  it  from 
placing  additional  wires  on  poles  in  the  street  in  front  of  his 
premises.*  Nor  will  it  lie  to  prevent  a  trespass  which  may  be 
compensated  for  in  an  action  at  law ;  ^*  nor  to  prevent  one  of 
several  tenants  from  exclusively  using  certain  space  for  sign 
purposes,  when  the  one  so  using  the  same  had  prior  posses- 
sion ; "  nor  to  restrain  the  prosecution  of  criminal  proceedings.*^ 

1  Board  v.  Stuck,  89  O.  &  250.  The  •  Young  v.  Spangler,  d  a  Q  a  549. 
judgment  of  a  probate  court  is  final  7  Johnson  v.  Railway  C>x,  10  W.  L. 
unless  reversed  on  error.  R  345. 

2  Reeves  v.  Griffin,  29  W.  L.  R  28L       «  Goe  v.  Railroad  Ca,  10  O.  a  412L 
'Columbus    Base    BaU    Club    ▼.       •  Wirth  v.  TfeL  Ca,  7  O.  a  G  290 ; 

Reiley,  25   W.    L.   R  888;   Rogers  Railroad  Ca  v.  TeL  Co.,  88  O.  a  21 
Manor g  Ca  v.  Rogers,  66  Conn.  856 ;       >•  Bank  v.  Debolt»  1  O.  a  591. 
Gort  y.  Lasard,  18  Greg.  221 ;  Carter      "  Law  y.  Haley,  17  W.  L^  R  24aL 
y.  Ferguson,  12  N.  Y.  a  580.  ^  Crighto  y.  Dabmer,  70  ICiai.  — ; 

« Lacey  y.  Heuck,  12  W.  L.  R  209.  a  a,  21  L.  R  A.  84,  and  naU, 
•  Bryan  y.  Chyne^  22  W.  I*  R  160.       *  Fisher  v.  Hotel  Co.,  4  G.  N.  P. 

329. 
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Sec.  682,  Pleading  and  practice. —  That  courts  of  equity 
exercise  jarisdiction  of  cases  of  parprestare  and  nuisances,  and 
of  encroachments  upon  the  public  rights,  as  upon  highways, 
rivers,  and  streets  of  towns,  is  well  settled.  It  is  predicated 
upon  the  ground  of  preventing  irreparable  injury,  interminable 
litigation,  multiplicity  of  suits  and  the  protection  of  rights.^ 
It  is  well  settled  that  the  remedy  by  injunction  cannot  be 
invoked  when  there  is  one  at  law,  but  the  remedy  at  law 
must  be  plain,  adequate  and  complete;  it  should  be  as  prac- 
ticable and  efficient  to  the  ends  of  justice  and  its  prompt  ad- 
ministration  as  the  remedy  in  equity.'  On  the  other  hand, 
to  entitle  a  plaintiff  to  an  injunction,  his  right  must  be  clear, 
the  apprehended  injury  irreparable,  its  breach  perilous.^ 
Where  it  is  asked  upon  the  ground  of  apprehended  injury  to 
real  property,  facts  should  be  set  forth  showing  that  the  injury 
is  irreparable ;  the  mere  statement  that  it  is  irreparable  is 
not  sufficient.^  There  must  be  an  injury  to  property,  actual 
or  prospective,  an  evasion  of  property  or  of  civil  rights,  or  an 
irreparable  injury  of  such  a  peculiar  nature  that  it  cannot  be 
remedied  at  law.*  Where  the  same  question  has  been  pre* 
sented  to  a  court  upon  application  for  an  injunction,  another 
court  of  co-ordinate  jurisdiction  may  refuse  to  hear  the  ap. 
plication  until  decision  is  rendered  in  the  first  case.*  After 
trial  and  judgment,  upon  demurrer  or  otherwise,  an  objection 
cannot  be  made  to  an  action  for  injunction  on  the  ground 
that  an  adequate  remedy  at  law  existed.^ 

Under  general  allegations,  evidence  may  be  received  to  aid 
the  court  in  determining  whether  or  not  a  judgment  should 
be  enjoined.*  An  injunction  cannot  be  allowed  upon  the  peti- 
tion alone,  unless  the  same  be  sworn  to  positively.*    Where 

^Putman  t.  Valentine,  5  O.  187;  •  People  v.  World's  Fair  Coin  mbiao 

Wood  on  Nuisanoes,  seca.  77,  777 ;  Exposition,  84  W.  Ia  B,  7  (U.  &  Ct^ 

State  ▼.  Railroad  Ca,  36  O.  a  434.  of  Appeals). 

2  Boyce  ▼.  Qrundy,  8  Peters,  210.  *  Cincinatti  ▼.  Jackson  Light  Ca, 

»  Bobbins  v.  Board,  2  O.  G  G  23 ;  26  W.  I*  B.  104. 

Fellows  V.  Walker,  21  W.  I*  R  390;  7  Culver  v.  Rodgers,33  U  &  637; 

Walker  v.  Railroad  Co.,  8  O.  Sa    See  Nicholson  v,  Pim,  6  O.  a  25 ;  Russell 

Putman    v.    Valentine,    5    O.    187;  v.  Lorena,  8  Allen,  121. 

Spangler  ▼.  Cleveland,  48  O.  a  526;  ^McCurdy  t.  Baughman,  48  CX  & 

Burnhani  v.  Kempton,  44  N.  H.  9a  7a 

^Van  Wert  v.  Webster,  81  O.  a  »Ett  v.  Snyder,  6  Am.  Law  Rea 

420 1  McKinzie  V.  Mathews,  59  Ma  99.  415;  Atcheson  v.  Bartholow,  4  Kan. 
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facts  are  not  within  the  knowledge  of  the  person  making  the 
oath,  it  will  not  be  safficient  to  warrant  the  granting  of  an 
injunction.  The  affidavit  of  a  person  giving  the  information 
should  be  furnished  and  sworn  to  in  positive  terms;  verifica- 
tion  by  ^n  attorney  which  does  not  state  that  he  has  personal 
knowledge  of  the  facts  will  not  be  sufficient.^  Where  the 
only  relief  sought  to  be  obtained  by  a  bill  in  equity  is  an  in- 
junction,  the  same  should  contain  a  specific  prayer  for  that 
purpose.'  Upon  an  appeal  to  the  circuit  court  in  an  action 
for  injunction,  the  same  may  be  suspended  for  good  cause 
until  the  case  be  heard  upon  its  merits.'  An  appeal  does  not 
lie  from  an  interlocutory  order  modifying  an  injunction.^ 

The  court  may,  if  deemed  proper  that  a  defendant  should  be 
heard  before  granting  an  injunction,  require  reasonable  notice 
to  be  given  of  the  time  and  place  of  the  hearing  of  the  appli- 
cation, and  may  grant  a  temporary  restraining  order  until  the 
application  can  be  heard.'  An  injunction  will  not  be  granted 
against  a  party  who  has  answered,  except  upon  notice,  al- 
though a  restraining  order  may  be  granted  until  the  decision 
of  the  application  for  an  injunction.'  A  bond  must  be  given 
with  surety,  to  be  approved  by  the  clerk,  for  such  a  sum  as 
may  be  fixed  by  the  court  or  judge  allowing  the  order,  to 
secure  the  party  from  the  damages  he  may  sustain  if  it  be 
finally  decided  that  the  injunction  ought  not  to  have  been 
granted/  excepting  in  a  provisional  injunction  by  the  wife  to 
prevent  the  husband  from  disposing  of  or  wasting  property, 
.in  which  case  it  is  discretionary  with  the  court.' 
^  Where  the  injunction  is  allowed  at  the  commencement  of 
the  action,  it  will  be  sufficient  to  indorse  the  summons  ^^  in- 

124;  Levy  t.  Ely,  16  How.  Pr.  807.  88  Md.  864;  Primmer  t.  Patton,  89 

And  when  verified  positively  it  be-  III.  638. 

comes  for  purposes  of  injunction  an  >  McCIung  T.   Coal,   eta    Ca,    7 

affidavit    Levy  v.  Ely,  supra;  Long  O.  G.  CL 183. 

▼.  Elasbeer,  28  Kan.  226;  Olmsted  v.  «Forgy  v.  Railroad  Ca,  1  O.  CL  Q 

Koester,  14  Kan.  46a  417. 

iHone  V.  Moody.  69  Ga.  781;  16  »0.  Code,  sec.  5674. 

a  E.  RepL  947 ;  Manistique,  etc.  Ca  ▼.  •  O.  Code,  sea  6576. 

Lovejoy,  55  Mich.  189.  7  Q.  Code,  sea  6676.     Aud  addi- 

s  Lew  is  ton  Falls  Mfg.  Co.  v.  Fraok-  tional   security   may   be    required 

iin  Co.,  54  Ma  402 ;  Webb  v.  Ridgely,  R  a,  sea  6582. 

*  O.  Code,  sea  67(KL 
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janction  allowed/'  without  issaing  a  formal  order.  In  manf 
cases,  however,  the  order  may  be  varied  from  the  prayer  in 
the  petition ;  and  chen  it  may  be  important  to  the  plaintiff 
that  the  defendant  fully  understand  the  order  made,  in  which 
case  it  will  be  more  desirable  to  have  a  copy  of  the  entry 
served  with  the  summons.  In  seeking  a  temporary  restrain* 
ing  order,  the  entry  should  be  carefully  prepared  in  advance, 
€o  as  to  show  the  court  what  is  desired,  but  more  especially 
to  save  time,  a  copy  of  which  may,  when  deemed  best,  be 
served  with  the  summons.  Service  of  the  summons,  however, 
indorsed  ^'  injunction  allowed,''  or  notice  of  the  application  for 
an  injunction,  will  serve  the  purpose  of  a  notice  of  its  allow- 
anoe.^  But  when  the  injunction  is  allowed  during  the  litiga- 
tion, without  notice,  the  order  must  be  served  in  the  same 
manner  as  a  summons.'  An  injunction  operates  from  the 
time  the  defendant  has  notice,  and  from  the  execution  of 
the  undertaking  required  by  the  application.*  Upon  the  hear- 
ing of  an  application  for  an  injunction,  each  party  may  file  and 
read  affidavits  bearing  upon  the  merits  of  the  controversy.^ 
An  injunction  or  restraining  order  may  be  enforced  as  the 
act  of  the  court,  and  disobedience  punished  as  a  contempt.* 
A  defendant  may  obtain  tfn  injunction  upon  an  answer  in  the 
nature  of  a  counter-claim,  and  shall  proceed  as  in  other  oases.* 
See.  683.  Motion  to  vacate. —  A  party  may  at  any  time 
before  the  trial,  after  giving  notice  to  the  adverse  party  of  the 
time  and  place  of  hearing,  apply  to  the  court  in  which  the  ac- 
tion is  pending  or  a  judge  thereof  to  vacate  or  modify  an 
injunction.  The  application  may  be  made  upon  the  petition 
BXkd  affidavit  upon  which  the  injunction  was  granted,  or  upon 
affidavit  on  the  part  of  either  party  enjoined,  with  or  without 
answer.^  Vacation  of  an  injunction  upon  motion  and  proof 
does  not  authorize  or  warrant  the  dismissal  of  the  petition.  The 
case  should  be  retained,  and  if  another  issue  be  shown  by  an 

1 0.  Code,  sea  5677.  Court  of , County — aa 

*  O.  Code,  sea  657a  John  Smith,  Plaintiff,   ) 

•O.  Code,  sea  5579;  Rainsdett  t.  j^^^  JoneTDefendant )  ^"^  "^ 

CraighiU,  9  0. 19a  xhe  State  of  Ohio, County  -m. 

^  R  S.,  sea  558a    Simple  sugges-  Philip  Roe,  being  sworn,  eta 

tions  are  sometimes  valuable,  so  the  '  O.  Code,  sec.  5581. 

formal  parts  of  an  affidavit  used  in  *  O.  Code,  sea  5586. 

injunction  proceedings  is  given :  7  o.  Code^  sea  5584.    The  party  op- 
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answer,  sach  relief  should  be  given  to  the  plaintiff  as  his  peti- 
tion shows  him  entitled  to,  without  regard  to  the  disposition 
of  the  motion  to  vacate,  which  must  of  necessity  follow  where 
the  petition  contains  a  proper  cause  of  action.^  A  judge  of 
the  supreme  court  cannot  grant  or  dissolve  an  injunction  pend- 
ing in  another  court.'  It  is  entirely  discretionary  with  the 
court  whether  or  not  it  will  grant  the  motion  to  dissolve.' 
A  misjoinder  of  parties  plaintiff  is  not  cause  for  dissolving  an 
injunction.^ 

Sec.  684.  Second  application  for  i^Junetion. —  "So  injunc- 
tion should  be  allowed  after  a  motion  therefor  has  been  over- 
ruled by  a  court  on  the  merits  of  the  application ;  and  where 
it  has  been  refused  by  the  court  in  which  the  action  is  brought, 
it  shoul4  not  be  granted  to  the  same  applicant  by  a  court  of 
inferior  jurisdiction  or  a  judge  thereof.*  A  refusal,  however, 
in  one  case  does  not  prevent  a  person  from  making  another 
application  in  the  same  case,'  especially  where  new  and  ad- 
ditional matter  is  presented  upon  the  hearing  of  the  second 
application.^  Where  the  first  application  was  refused  for  the 
^ant  of  material  averments,  it  is  no  obstacle  to  the  hearing 
of  a  second  application  upon  proper  amended  pleadings.' 

Sec.  686.  Petition  to  enjoin  infringement  of  trade-mark. — 

Plaintiff  is  engaged  in  manufacturing  an  article  known  as 
[givename]^  which  lie  has  sold  in  [^gtate  what  U  is  and  how  adld]^ 
properly  labeled  with  the  following  device  and  trade-mark 
adopted  by  the  plaintiff  in  the  year  18 — y  viz. :  [Copy  labdJ] 

That  the  business  of  plaintiff  consists  in  manufacturing  [to- 
bacco transplanters]  and  selling  directly  and  by  means  of 
agents  throughout  the  United  States,  and  that  by  reason  of 
the  excellence  of  said  [name  article]  thus  manufactured  by  it, 
and  the  probity  of  its  officers  and  agents,  plaintiff  has  built 
np  and  controls  a  large  and  lucrative  business  in  the  sale  of 
[name  article']  throughout  the  states  of . 

That  the  defendant  is,  and  has  been  for  some  time  prior  to 
the  commencement  of  this  action,  acting  as  agent  for  the 

Company,  a  foreign  corporation,  in  the  sale  of  tobacco 

transplanters,  which  said  transplanter  is  in  many  features  and 

posing   may  also   file   counter-affi-  *  Minor  t.  Terry,  6  How.  Pr.  208. 

davits.   O.  Code,  sec  5585.   Affidavits  «  Gill  v.  Ferris,  82  Mo.  150. 

are  competent  testimony.    Keys  v.  *  O.  Ck>de,  sec.  5580. 

WiUiarason,  81  O.  a  56L  •  Glass  v.  Oark,  41  Ga.  544 

1  Makemson  t.  Kauffmau,  85  O.  S.  7  Blizzard  v.  Nosworthy,  50  Ga.  514. 

444  ^Halcombe  y.  Commissioner,   81^ 

s  Railway  Ca  v.  Hurd,  17  O.  a  144    N.  Q  d4& 
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respects  similar  to  the  one  Tnanufactared  and  sold  by  the 
plaintiff;  that  the  territory  embraced  within  the  agency  of 

defendant  comprises  [state  wAcU] ;  that  the Oompany  i» 

and  has  been  a  competitor  of  plaintiff,  having  its  principal 
office  at . 

That  plaintiff  has  adopted  and  nsed  the  name  of  '^  Bemis  " 
to  distin^ish  its  transplanter  from  other  transplanters,  which 
name  had  not  theretofore  been  used  by  any  other  person  as 
a  trade-mark  [here  may  he  stated  facte  enowmg  establtslmient  of 
same'] ;  and  by  reason  of  the  facts  aforesaid  plaintiff  acquired 
the  exclusive  ri^ht  to  use  said  name ;  that  by  reason  of  the 
excellence  of  said  article  it  has  acquired  a  great  reputation 
and  plaintiff  derives  great  profits  from  the  sale  thereof. 

That  the  defendant,  together  with  the Company  and 

other  persons,  have  conspired  to  defraud  and  injure  plaintiff 
and  deprive  it  of  the  market  which  it  has,  by  the  defendant 

as  agent  for  the Company  making  and  seeking  to  make 

sales  of  transplanters  manufactured  by  the Company^ 

under  the  name  of  the  "  New  Bemis  Transplanter,"  and  by 
defendant  representing  to  the  trade  throughout  the  territory 

covered  by  his  said  agency  for  said Company,  that  the 

said  transplanters  manufactured  by  the Company  are  the 

said  Bemis  transplanters  manufactured  by  plaintiff.  [Other 
(^^^  of  agent  and  company ^  as  to  circtUarSf  catalogues^  etc»j  may 
le  set  ouf] 

[PrayerJ] 

Sec.  686.  Petition  to  enjoin  a  nnisance  eansed  by  noise. — 

Plaintiff  is  the  owner  in  fee-simple  of  the  following  de* 

scribed  premises  situate  in  the  city  of county,  Ohio: 

[Describe  premises.'] 

Plaintin  has  built  upon  said  lot  a  residence  which  he  now 

occupies  and  has  occupied  as  such  since  the day  of , 

18—. 

That  on  the day  of ,  18 — ,  defendant  bought  the 

premises  next  to  plaintiff's  residence,  upon  which  ne  has 
erected  a  factory  for  the  purpose  of  manufacturing  boilers, 
and  has  been  ever  since  the  erection  of  said  factory,  and  now 
is,  engaged  in  the  business  of  manufacturing  boilers. 

That  said  defendant  uses  in  said  factory  a  certain  machine 
called  [7iame  it],  which  makes  such  a  noise  that  it  greatly  in- 
terferes with  plaintiff  and  members  of  his  family  in  his  dwell* 
ing-house,  by  making  it  difficult  to  engage  in  conversation  and 
otherwise  causing  great  inconvenience  and  injury  [state  any 
pckrticulars]. 

That  on  the day  of  ,  18 — ,  and  repeatedly  since 

that  date,  plaintiff  notified  defendant  that  the  noise  arising 
from  the  [name  machine]  was  so  great  that  it  greatly  dis- 
turbed plaintiff  in  his  said  dwelling,  and  asked  that  he  en- 
deavor in  some  way  to  prevent  making  said  noise,  but  that 


t  i 
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he  wholly  failed  and  refused  so  to  do,  and  said  noise  still  con- 
tinues. 

Plaintiff  therefore  asks  that  the  court  grant  a  temporary 
restraining  order  against  said  defendant,  restraining  him  from 
using  said  machine  and  from  making  said  noise,  and  that  apon 
the  iinal  hearing  of  this  cause  he  may  be  perpetually  enjoined 
from  so  doing. 

Note. — The  burden  is  upon  the  plaintiff  asking  for  a  perpetual  injuno- 
tiou.    Spangler  v.  Cleveland,  43  O.  S.  526. 

I 

Sec.  687.  Petition  to  enjoin  operation  of  a  slaughter- 

house. — 

[^Caption  and  formal  averments  as  in  anUy  see.  686.'] 

On  the day  of ,  18 — ,  defendant  purchased  a  lot 

adjoining  plaintiff's  residence  in  the  city  of ,  Ohio,  and 

immediately  constructed  a  slaughter-house  thereon.  That  de- 
fendant has,  since  the  erection  of  said  slaughter-house,  con- 
stantly been  engaged  in  the  business  of  killing  and  butchering 
hogs,  sheep  and  cattle,  for  the  market.  That  defendant's  saia 
business  is  so  offensive  by  reason  of  a  stench  which  constantly 
arises  from  his  said  slaughter-house  because  of  killing  anci 
butchering  of  said  animals,  and  because  of  the  further  fact 
that  defendant  does  not  properly  conduct  said  business  so  as 
to  prevent  said  stench,  that  the  same  has  become  a  nuisance 
and  renders  plaintiff's  said  dwelling-house  uninhabitable. 
[Prayer.} 

Sec.  688.  Petition  to  eujoin  waste  and  for  damages. — 

Plaintiff  is  now  and  has  since ,  18 — ,  been  the  owner  in 

fee-simple  of  the  following  described  premises  situate,  etc. : 
[Description.'] 

On  the day  of ,  18 — ,  plaintiff  leased  said  premises 

to  the  defendant  for  a  term  of years,  to  begin  on  the 

day  of y  18 — j  and  end  on  the day  of ,  18—, 

by  virtue  of  which  lease  said  defendant  took  possession  and 
now  occupies  said  premises  as  tenant  of  this  plaintiff.  That 
on  or  about  the day  of ^  18 — ,  the  defendant  wrong- 
fully cut  down  [state  the  waste  coinmUted]  on  said  premises 

belonging  to  plaintiff,  of  the  value  of  $ y  and  has  otherwise 

greatly  injured  said  estate,  to  the  damage  of  the  plaintiff  in 
the  sum  of  $ . 

That  the  defendant  threatens  and  is  about  to  and  will,  un- 
less restrained  by  order  of  this  court,  further  injure  said  prem- 
ises by  [state  how]. 

Plaintiff  therefore  asks  for  a  temporary  order  of  injunction 
restraining  the  defendant  from  [state  acts  to  be  enjoined]  until 
the  final  hearing  of  the  case,  and  that  upon  such  final  hearing 
fiaid  injunction  may  be  made  perpetual,  and  that  the  plaintiS 
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recover  from  the  defendant  the  sum  of  $ -,  his  damages  in 

the  premises,  and  for  such  other  relief  as  is  just  and  equitable. 

Note.— The  interest  of  plaintiff  must  be  clearly  set  forth.  Crockett  t« 
Crockett^  2  O.  a  18L 

Sec.  689,  Petition  to  enjoin  partner  from  engaging  in 
business  after  dissolution  of  partnersliip  contrary  to  agree- 
ment,— 

That  on  the day  of ,  18 — y  plaintiff  and  defendant 

formed  a  partnership  for  the  purpose  of  carrying  on  the  busi- 
ness of  [state  what]  at ,  in  the  city  of ,  county  of ^ 

And  state  of  Ohio. 

That  said  partnership  continued  until  the day  of ^ 

18 — ,  when  it  was  mutually  dissolved. 

That  bv  the  articles  of  copartnership  it  was  expressly  stipu- 
lated  and  aCTeed  that  in  case  of  a  dissolution  of  the  firm 
neither  of  tne  partners  should  continue  to  carry  on  business 
in  the  store  occupied  by  the  firm  unless  by  consent  of  the 
other. 

That  said  defendant,  in  violation  of  said  agreement,  has  now 

commenced  and  is  carrying  on  said  business  at  No. , 

street,  in  said  city,  without  the  consent  and  against  the  objec- 
tions of  plaintiff  and  wholly  in  violation  of  their  said  agree- 
ment. 

That  the  plaintiff  has  duly  performed  all  the  conditions  of 
said  agreement  on  his  part,  and  is  now  carrying  on  said  busi- 
ness at  No. , street,  in  said  city,  but  is  greatly  iniured 

by  the  aforesaid  wrongful  acts  of  the  defendant  [stats  the  in- 
jury]. 

That  the  acts  committed  by  said  defendant  in  violation  of 
their  said  agreement  aforesaid  is  a  great,  irreparable  and  con- 
tinuing injury  to  plaintiff's  business,  and  cannot  be  measured 
by  damages. 

Plaintiff  therefore  prays  that  the  defendant  and  his  agents 

may  be  restrained  from  carrying  on  said  business  at istate 

whire]y  or  from  advertising  or  announcing  that  such  is  his  place 
of  business,  and  for  such  other  relief  as  is  just  and  equitable. 

Nohl— Changed  from  Thornton^s  Forma 

Sec.  690.  Petition  to  enjoin  judicial  sale  of  real  estate. — 

Plaintiff  is  the  owner  in  fee-simple  of  the  following  de- 
scribed real  estate,  to  wit:  [Here  describe  the  land.] 

That  on  the day  of ,  18 — ,  the  defendant  0.  D.  ob- 
tained a  judgment  in  the  [name  of  the  court  where  the  judg- 
ment  was  rendered]  against  E.  F.  ifor dollars  and  costs. 

That  an  execution  has  been  issued  on  said  judgment,  at 
the  instance  of  the  said  0.  D.,  and  placed  in  the  hands  of  the 
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said  G.  H.,  who  is  the  acting  sheriff  of county,  state  of 

Ohio. 

That  said  defendant  Q-.  H.,  on  the day  of j  18 — ^ 

under  said  writ  of  execution,  levied  upon  the  real  estate  above 
described  as  the  property  of  said  E.  F.,  and  has  advertised  the 
same  for  sale  on  said  execution. 

That  the  said  judgment  is  not,  and  at  no  time  has  been,  a> 
lien  upon  said  real  estate,  or  upon  any  part  thereof,  or  upon 
any  interest  therein. 

That  a  sale  of  said  property  under  said  execution  would 
create  a  cloud  upon  the  plaintiff's  title  thereto,  and  the  plaint- 
iff is  and  will  be  remediless  at  law  to  remove  such  cloud. 

Wherefore  the  plaintiff  prays  that  a  temporary  injunction 
be  issued  to  restrain  said  execution  sale,  and  enjoining  and 
restraining  said  plaintiff  from  en  forcing  said  judgment  against 
said  real  estate,  and  that  on  final  hearing  said  injunction  be- 
made  perpetual,  and  for  such  other  and  further  relief  as  shall 
be  adjudged  equitable  in  the  premises,  and  for  costs. 

Sec.  691.  Petition  to  enjoin  sale  of  exempt  property 

under  execution.— 

The  plaintiff,  for  his  cause  of  action  against  A.  B.,  says: 

That  on  the day  of ,  18 — y  he  purchased  from  A.  B. 

a  house  and  lot.  No. y  in  the  city  of ,  county  of ^ 

Ohio,  and  on  the  same  day  made  and  delivered  to  the  said 
A.  B.  a  mortgage  on  said  premises  to  secure  a  note  made  by 
plaintiff  for  the  sum  of  $ . 

That  the  said  A.  B.,  in  a  proceeding  to  foreclose  said  mort- 
gage in  the  court  of  common  pleas  in  county,  Ohio^ 

wherein  the  said  A.  B.  was  plaintiff,  and  this  plaintiff  was  de- 
fendant, on  the  day  of  ,  18 — ,  obtained  a  decree 

against  this  plaintiff  for  the  sum  of  $ ,  and  costs,  to  be 

paid  within  ten  days  from  the  date  of  the  entry  of  said  de- 
cree, and  in  default  of  such  payment  that  this  plaintiff's  equity 
of  redemption  be  foreclosed  and  said  premises  be  sold,  and 

that  an  order  of  sale  issue  therefor  to  the  sheriff  of  

county,  Ohio,  directing  him  to  advertise  and  sell  said  premises^ 
as  upon  execution. 

But  plaintiff  further  says  that  the  said  defendant  A.  B., 
without  procuring  an  order  of  sale  to  be  issued  in  said  fore- 
closure proceedings,  caused  to  be  issued  therein  an  execution 

directed  to  the  sheriff  of county,  Ohio,  commanding  him 

that  of  the  goods  and  chattels  of  this  plaintiff  0.  £>.,  the 

amount  of  said  judgment,  to  wit,  $ ^  so  rendered  in  said 

proceedings  aforesaid,  be  made.  That  in  pursuance  of  said 
execution  said  sheriff  has  made  a  levy  upon  the  property  of 
this  plaintiff,  to  wit,  a  portable  saw-mill,  now  located  and 
operated  by  plaintiff  at  W.  in  said  county,  and  said  sheriff' 
is  proceeding  to  sell  and  will  sell  said  property  unless  re* 
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strained  by  order  of  this  court  from  so  doing.  Plaintiff  states 
that  be  is  not  the  owner  of  a  homestead  and  does  not  occupy 
tbe  said  premises  hereinbefore  described  involved  in  said  fore- 
closure proceedings,  and  is  therefore  entitled  to  claim*  prop- 
erty of  the  value  of  $ in  lieu  of  his  homestead  exemption, 

and  at  the  time  of  the  levy  of  said  execution,  as  aforesaid,  by 
said  sheriff  upon  said  mill  property,  plaintiff  demanded  of 
said  officer  that  the  same  be  set  off  to  him  in  lieu  of  a  home- 
stead, which  demand  said  sheriff  refused,  and  he  thereby 
failed  and  refused  to  allow  this  plaintiff  to  retain  said  prop- 
erty as  exempt;  and  plaintiff  states  that  the  fair  and  reason- 
able value  of  said  property  is  not  more  than  the  sum  of  $500. 

[OTy  That  on  tne day  of  y  18 —  {prior  to  date 

of  judgment  and  decree:  or  even  after  may  have  same  fffecC)^ 
this  plaintiff  abandoned  said  premises  and  ceased  to  occupy 
the  same  as  a  homestead,  and  thereby  became  entitled  to 
claim  {oontinue  form!^^. 

Said  defendant  so  sued  out  said  execution  a^inst  this 
plaintiff  and  caused  the  same  to  be  levied  upon  plamtiff's  per- 
sonal property,  instead  of  proceeding  under  the  order  for  the 
sale  of  said  real  estate  as  aforesaid,  for  the  sole  purpose  of 
preventing  this  plaintiff  from  claiming  his  exemption,  to 
which  under  the  law  he  was  entitled. 

Wherefore  plaintiff  prays  that  a  temporary  order  may 
issue  restraining"  said  defendant  from  proceeding  under  his 
said  levy  to  seu  said  exempted  property,  without  allowing 
plaintiff  to  claim  his  exemption,  and  thai  upon  a  final  hear- 
ing of  this  cause  said  defendant  prays  that  said  injunction  be 
made  perpetual  and  for  all  proper  relief. 

Note. —  Purposee  of  exemption  laws.  Kettle  ▼.  Newcomb,  22  N.  Y.  252 ; 
Franklin  ▼.  Coffee,  18  Tex.  415.  They  are  liberally  construed.  104  Ind. 
255;  126  HI.  250;  44  Am.  Rep.  280;  76  Am.  Dea  219;  01  Ind.  884;  46  Am. 
Kept  607. 

See.  691a.  Petition  to  restrain  strikers  from  interfering 
vitli  business. — 

Plaintiff  states  that  it  is  a  partnership  formed  for  the  pur- 
pose of  doing  business  in  Ohio,  and  is  engaged  in  the  manu- 
lacture  and  sale  of  saddles  and  harness ;  that  it  has  a  large 
capital  invested  in  said  business,  and  the  successful  operation 
thereof  requires  it  to  employ,  and  it  does  employ  therein,  a 
large  number  of  workmen. 

Plaintiff  states  that  on  the day  of ,  18 — ,  many  of 

its  said  employees  went  out  on  a  strike,  and  refused  and  still 
refuse  to  perform  their  accustomed  work,  without  any  just 
cause  therefor. 

That  the  defendants  and  each  of  them  have  entered  into  an 
unlawful  conspiracy  among  themselves  and  divers  other  per- 
sons unknown  to  plaintiff  to  embarrass  and  annoy  plaintiff  in 
its  said  business  and  in  the  conduct  thereof,  and  to  stop  and 
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destroy  the  same,  and  to  deprive  it  of  and  drive  away  its  em- 
ployees; that  said  defendants  are  actively  seeking  to  accom- 
plish this  result,  and  are  embarrassing  and  threatening  its 
said  employees  and  to  force  them  to  abandon  their  work,  and 
to  prevent  them  and  others  from  remaining  in  and  from  en- 
tering plaintifiTs  employment,  and  have  assaulted  and  beaten 
many  of  its  said  employees  in  their  attempts  to  so  prevent 
them  from  performing  "the  duties  of  their  said  employment. 
That  defendants  are,  by  acts  and  threats  of  intimidation, 
frightening  and  have  frightened  many  of  its  employees  from 
remaining  in  its  employ,  as  well  as  preventing  others  from  en- 
tering therein,  and  said  defendants  have,  by  reason  of  their 
said  unlawful  conduct,  greatly  hampered  and  destroyed  plaint- 
iff's business,  and  will  so  destroy  and  ruin  plaintifirs  business 
unless  restrained  by  order  of  this  court. 

That  by  reason  of  the  unlawful  conduct  and  acts  of  con- 
spiracy of  said  defendants  aforesaid,  plaintiff  is  prevented 
from  properly  conducting  its  said  business,  and  is  unable  to 
fill  contracts  undertaken  by  it,  and  unless  defendants  are  so 
restrained  from  the  commission  of  their  said  unlawful  acts  of 
conspiracy  against  plaintiff  it  will  suffer  great  and  irreparable 
loss  and  injury,  which  cannot  be  measured  in  damages,  be- 
cause said  defendants  are  wholly  irresponsible  and  without 
property  and  unable  to  respond  in  damages,  and  plaintiff  is 
therefore  without  remedy  at  law. 

Plaintiff  therefore  asks  that  the  defendants  and  each  of  them 
be  restrained  from  in  any  way  harassing  or  interfering  with 
plaintiff  in  its  said  business,  and  from  harassing  or  threatening 
or  frightening  those  persons  desiring  to  enter  the  employ  of 
plaintiff,  and  from  assaulting  them,  or  from  inducing  others 
to  attempt  to  do  the  same;  and  that  upon  a  final  hearing  a 
decree  for  a  perpetual  injunction  restraining  defendants  from 
the  aforesaia  acts  mav  be  granted,  and  for  such  other  an.! 
further  equitable  relier  as  may  seem  proper. 

■  Note.— See  ante,  sec.  680,  p.  631,  n.  1,  a.  Perkins,  C  &  Ca  ▼.  Rogg.  27 
W.  L.  B.  82.  Workmen  may  lawfully  combine,  and  may  bjr  reasonable 
argument  persuade  others  to  quit  worlc,  but  cannot  do  so  by  mtimidation. 
Equity  will  protect  property  whether  the  interference  therewith  Is  con- 
nected with  crime  or  not.  Perkins,  R  &  Ca  ▼•  Rogg,  9upr<h  See  State  ▼. 
Buchanan,  5  Harr.  &  J.  (Md.)  817;  Ray  on  Contractual  Lim.  878.  and  caaea 
cited.  Strikes  are  not  necessarily  illegal.  Farrer  v.  Close,  Ia  R  4  Q.  R  612. 
Even  though  the  acts  of  striking  workmen  may  be  punishable  by  the  crim- 
inal law,  yet  equity  will  restrain  them  if  their  acts  tend  to  the  destmction 
of  property.  Springhead  Spinning  Ca  v.  Riley,  L.  R  6  Equity  Cases,  (K7. 
Injunction  will  lie  to  prevent  labor  unions  and  their  members  from  enter- 
ing upon  or  interfering  with  property.  Coeur  D*Alene  Con.  &  Mining  Ca 
T.  Minen*  Union,  25  Chic.  I^eg.  News,  41  (U.  a  arcuit  Ct  Dist  Idaho> 

Sec.  691b.  Petition  to  enjoin  railroad  strikers.— 

Plaintiff  is  a  corporation  duly  incorporated  and  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
-,  and  owns  and  operates  a  line  of  railway  extending  from 


§  691J.]  INJUNCTION.  781 

to [describe  such  part  of  the  line  of  railway  as  rMiy 


he  desired],  and  has  in counties  namerous  branches,  and 

connects  with  other  railways  in  mail,  express,  and  other  busi- 
ness between  said  cities  of and . 

That  plaintiff  has  a  contract  to  carry  promptly  freight  con- 
signed to  its  charge  as  such  common  carrier,  and  to  make  de- 
livery thereof  to  the  several  consignees  at  all  stations  and 
Eoints  named  on  its  line  within  and  outside  of  the  state,  and 
as  other  contracts  to  transport  passengers,  the  United  States 
mail,  and  express  business,  from  and  to  the  said  several  cities, 
villages  and  points  upon  its  said  railway  both  within  and  out- 
side of  said  state,  and  does  a  large  interstate  business ;  that 
for  the  safe  and  prompt  transportation  and  delivery  of  said 
passengers,  freignt  ana  United  States  mail,  it  is  essential  that 
plaintin  should  run  its  trains  according  to  a  schedule  made 
and  designed  by  plaintiff  for  the  safety  of  passengers  and  the 
prompt  carriage  of  mails  and  passengers  according  to  its 
contract. 

Plaintiff  states  that  the  defendants  herein  were  employees 
of  plaintiff  in  the  capacity  of  yardmen,  conductors,  brakemen 
ana  switchmen,  engaged  in  [stale  where],  vrhioh  yards  were 
and  have  been  operated  by  plaintiff  as  part  of  its  railway ; 

that  defendants,  each  and  every  one  of  them,  on  the day 

of ,  18 — ,  went  out  on  a  strike,  so  called,  and  thereafter 

refused  and  continue  to  refuse  to  perform  their  accustomed 
labor  and  duties  under  their  previous  employment;  that  de- 
fendants, with  others  whom  it  is  now  impossible  to  name,  have 
conspired  and  combined  for  the  unlawful  purpose  of  prevent- 
ing plaintiff  from  moving  freight  cars,  passenger  and  mail 
cars,  and  from  fulfilling  its  said  contracts  with  its  shippers, 
consignees,  and  the  United  States  government ;  and  that  de- 
fendants have  stopped  and  delayed  cars  containing  freight  at 

the  city  of ^  and  at  sundry  other  places  on  its  said  hne  of 

railway,  and  are  preventing  plaintiff  irom  performing  its  du- 
ties as  a  common  carrier  under  the  laws  of  the  state  of ; 

that  by  threats  and  intimidations  a^inst  its  officers  and  em- 
ployees, and  those  whom  plaintiff  is  now  employing  to  con- 
duct its  business  and  operate  its  trains;  that  defendants  have 
already  stopped  almost  entirely  the  necessary  handling, 
switching  and  movement  of  freight  cars  of  plaintiff  in  its 

yards  at ,  and  the  movement  of  freight  cars  and  trains 

upon  its  railway,  and  have  delayed  its  passenger  tmins,  and 
have  thereby  compelled  plaintiff  to  run  tnem  without  a  sched- 
ule, thereby  endanfi;ering  the  safety  of  its  passengers  and  the 
prompt  carrying  of  the  mails  thereon. 

[Or,  That  defendants  have  stopped  in  its  said  yards  at 

large  quantities  of  freight  of  various  kinds  belonging  to  its 
customers  and  consignees,  which  is  of  a  perishable  nature,  the 
value  of  which  is  materially  affected  by  the  change  of  market, 
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all  of  which  is  so  stopped  and  delayed  in  said  yards,  and  tiie 
movement  thereof  prevented  by  said  defendants  and  each  of 
them,  to  the  great  and  irreparable  loss  and  damage  of  plaintiff 
and  its  customers  and  the  owners  and  consignees  thereof: 
that  such  and  all  such  delays  in  the  handling  oi  such  freight 
^eaerally  brings  plaintiff  under  great  danger  of  claims  for 
•damages  for  breaones  of  contracts,  violations  of  contracts  with 
the  general  government  and  the  state  government  and  in- 
numerable litigations  concerning  the  same.] 

Plaintiff  further  states  that  many  of  plaintiff's  employees 
are  ready  and  willing  to  continue  their  duties  as  sach'^em- 
ployees,  and  that  other  men  stand  ready  and  willing  to  enter 
its  employment  and  perform  the  duties  necessary  to  its  basi- 
ness,  but  that  defendants  and  each  of  them,  by  threats,  in- 
timidation and  threatened  forcible  prevention  thereof,  are 
keeping  said  men  from  so  entering  the  employ  of  plaintiff; 
that  defendants  declare  and  threaten  that  plaintiff  shall  not 
be  permitted  or  allowed  to  have  the  benefit  of  the  services  of 
said  men  to  move  any  freight  trains  or  other  trains  what- 
ever until  plaintiff  shall  have  agreed  and  bound  itself  to  cer- 
tain unreasonable,  unlawful  and  illegal  demands  made  by  them 
for  a  certain  schedule  of  wages  ana  the  payment  of  increased 
wages  to  defendants,  and  many  illegal  unreasonable  condi- 
tions, requirements  and -demands,  concerning  which  plaintiff 
and  defendants  have  been  unable  to  agree ;  that  plaintiff,  by 
reason  of  said  unlawful  threats  and  intimidation  upon  its  said 
employees  and  those  willing  to  enter  its  employment,  is  de- 
layed, hindered  and  prevented  from  performing  its  duty  as  a 
common  carrier  and  the  accomplishment  of  its  lawful  business 
as  such  corporation,  and  is  suffering  great  and  irreparable  * 
damage  and  loss  to  its  business,  profits,  property  and  duties  as  i 

such  common  carrier  by  reason  of  the  aforesaid  unlawful  acts, 
intimidation  and  threats  of  said  defendants  and  each  of  them. 
That  the  consignees  and  shippers  of  freight  over  plaintiff's 
said  railway  are  likewise  suffering  great  and  irreparable  loss 
and  damages  by  reason  of  said  acts,  threats,  intimidations  and 
conspiracy  of  said  defendants  and  each  of  them,  as  aforesaid. 
[Any  other  apeoial  facts  or  circumatarioes  as  aiove  iUustraied 
may  he  given.l 

That  plaintiff  is  wholly  without  any  remedy  at  law  or  other- 
wise unless  this  court  will  forthwith,  by  its  restraining  order 
and  injunction,  restrain  and  prohibit  defendants  and  each  of 
them  from  the  aforesaid  unlawful  acts. 

Plaintiff  therefore  prays  that  this  honorable  court  do  order 
and  command  defendants  and  each  of  them  to  keep  off  the 
premises,  lands,  yards  and  right  of  way  of  the  plaintiff,  and 
to  forbid  and  restrain  them  and  each  of  them  from  interfer- 
ing with,  from  disabling  or  in  any  way  rendering  unfit  fop 
immediate  use  its  engines,  tenders,  cars,  switcbeSi  coaplin^^^. 
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engine-houses,  water-tanks  or  other  property  of  plaintiff; 
to  forbid  and  restrain  them  and  each  of  them  from  molest- 
ing, threatening  or  in  any  manner  hindering  any  of  its 
employees  bv  any  acts  or  violence  or  by  intimidations, 
threats  or  otlierwise  in  the  fall  and  complete  possession  and 
management  of  its  railway,  and  from  dischar^mg  their  duties 
and  employment  under  plaintiff,  and  from  interfering  with 
any  property  in  the  custody  of  plaintiffs  whether  belonging  to 
it,  shippers  or  other  owners,  or  from  interfering  or  otherwise 
injuring  or  inconveniencing  or  delaying  passengers  trans- 
ported or  about  to  be  transported  over  its  line  of  railway,  or 
from  interfering  in  any  manner  by  acts  of  violence  or  threats, 
preventing  or  endeavoring  to  prevent  the  shipment  of  freight, 
or  the  transportation  of  mail  of  the  United  States,  over  the 
railway  operated  by  plaintiff  at  any  place  whatever,  and  par- 
ticularly at  any  place  within  the  said  cit}'  of ,  or  county 

of ,  in  the  state  of  Ohio;  that  on  the  final  hearing  of 

this  action,  said  defendants  and  each  of  them  may  be  per- 
petually enjoined  from  doing  any  of  the  acts  complained  of 
as  aforesaid,  and  for  all  other  and  further  relief  to  which  in 
equity  it  is  now  or  hereafter  shall  be  entitled. 

Note. —  See  ante,  sec.  680,  p.  081,  Dote  1,  and  cases  cited. 
Oeneral  remarks. —  This  has  proved  to  be  a  very  effective  remedy  by  ob- 
taining a  temporary  restraining  order  and  punishing  those  guilty  oi  vio- 
lating it  as  for  contempt,  which  may  easily  be  done,  because  in  contempt 
Eroceedings  in  such  cases  a  rule  prevails  that  the  merits  of  the  order  oaDnoi 
e  inquired  inta  This  does  not  appear  to  be  a  substantial  remedy  when 
such  a  course  is  taken,  because  the  merits  of  the  case  ma^  never  be  inquired 
into,  and  it  may  not  be  intended  that  the  same  sh^l  be  inquired  inta  The 
wide  scope  of  recent  cases  has  been  quite  effective,  but  the  precedent  has 
not  been  established  by  a  court  of  last  resort  It  is  perfectly  proper  thai 
all  unlawful  trespasses  and  interferences  by  strikers  (Kailroad  Ca  v.  Wen- 
ger,  17  W.  Ii.  B.  806)  by  force  and  intimidation  should  be  prevented,  when 
a  cause  of  action  is  fairly  stated,  and  the  rights  of  both  plaintiff  and  strik- 
ers are  properly  tested.    See  ch.  9,  sea  88  et  seq.,  of  Cogley  on  Strikes. 
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Sec.  692.  Inn  defined. —  An  inn  is  a  house  which  is  held 
out  to  the  public  as  a  place  where  all  transient  persons  who 
come  will  be  received  and  entertained  as  guests  for  compen- 
jation.  The  distinction  between  a  hotel  or  inn  and  a  board- 
ing-house is,  that  in  the  former  the  general  public  are  invited, 
and  in  the  latter  there  is  a  previous  agreement  for  accommo- 
dation for  a  certain  length  of  time.^  An  owner  of  an  apart- 
ment hotel  is  not  an  innkeeper,  and  is  not  therefore  liable  ta 
a  tenant  occupying  a  suite  of  rooms  as  is  an  innkeeper.' 

Sec,  693.  Duties  and  liabilities  of  innkeeper. —  To  create 
liability  on  the  part  of  a  hotel-keeper,  a  person  who  has  suf- 
fered loss  of  property  must  necessarily  sustain  the  relation 
of  guest  at  the  time  of  loss.  That  he  may  be  regarded  as  a 
guest  it  must  appear  that  he  visited  the  hotel  for  the  purpose 
which  the  common  law  recognized  as  the  purpose,  for  which 
inns  are  kept.  He  must  require  the  present  entertainment 
and  accommodation  of  the  inn,  and  cannot  be  regarded  as  a 
guest  if  he  merely  deposits  money  or  other  articles  for  safe- 
keeping.*   The  person  must  be  received  as  a  guest  and  not  as 

iFay  T.  Improvement  Ca,  93  CaL  >  Davis  ▼.  Gray,  141  Maaa  681;  e 

258;  &  a,  28  Paa  Rep.  948;  26  Pac.  N.  E.  Rep.  549. 

Rep;  1099.    See  Hoore  v.  Develop-  'Arcade  Hotel  Ca  v.  Wiatt»  44 

meat  Ca,  26  Paa  Rep.  92 ;  87  CaL  O.  a  82.  See  Story's  Bailm.,  sea  477 ; 

483  (1891).  Rex  v.  Luellen,  12  Mod.  445;  Qoeeo 
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an  ordinary  boarder.^  The  relation  of  guest  and  innkeeper 
does  not  arise  where  a  person  goes  to  a  hotel  and  merely 
leaves  his  baggage  by  consent  of  the  latter,  and  does  not  en- 
gage a  room  or  eat  or  drink  there.'  The  relation  of  boarder 
instead  of  guest  does  not  arise  by  fixing  the  price  to  be  paid.* 
.The  landlord  must  derive  some  profit,^  and  the  innkeeper 
must  have  been  acting  as  such  at  the  time  the  goods  whose 
owner  becomes  a  guest  are  received.*  An  innkeeper  is  under 
no  obligation  to  receive  goods  from  a  person  merely  for  de- 
posit.* All  persons  are  entitled  to  full  and  equal  enjoyment 
of  the  accommodation  of  inns.''  An  innkeeper  is  bound  to 
take  care  of  goods,  money  and  baggage  of  his  guest,  and  is 
liable  for  the  acts  of  his  servants  as  well  as  other  persons 
coming  into  his  house  as  guests  or  otherwise;*  and  is  prima 
facie  liable  for  loss  or  injury  to  the  goods  of  his  guests  which 
is  not  occasioned  by  the  act  of  God,  public  enemy  or  fault  of 
the  guest.  It  is  not,  therefore,  necessary  in  an  action  for  the 
loss  of  goods  to  allege  any  carelessness  on  the  part  of  the  inn- 
keeper.* 

But  the  common-law  liability  of  innkeepers  has  been  modi- 
fied by  statute.  If  an  innkeeper  has  a  suitable  safe  or  vault 
for  the  purpose  of  safely  keeping  articles  which  a  guest  may 
desire  to  leave,  and  posts  notice  to  that  effect  in  the  office 
or  on  the  inside  of  the  door  of  sleeping-rooms,  he  will  not  be 
liable  for  the  loss  of  any  article  suffered  by  a  guest,  unless  the 

V.  Rymer,  L  R  2  Q.  B.  D.  186 ;  Wall-  Potter,  85  Ck)DD.  188 ;  Hall  ▼.  Pike,  lOO 

ing  V.  Potter,  85  Ck)nn.  188 ;  Healy  v.  Mass.  495.    The  relatioD  of  guest  and 

Gray,  68  Ma  480 ;  Ltisk  v.  Belote,  23  innkeeper  is  terminated  when  the 

Minn.  46&  former  pays  his  bill  and  leaves  tha 

1  Singer  Mfg.  Ca  v.  Miller,  55  N.  VT.  hotel    O'Brien  v.  Vaill,  23  Fia.  627. 

Rei».  66  (Minn.,  1893).  And  if  he  checks  his  baggage  for 

^Toub  y.  Schmidt,  60  Hun,  409.  safe-keeping  after  payment  of  his 

s  Hancock  v.  Rand,  94  N.  T.  1 ;  46  bill  and  the  same  is  lost,  there  is  no 

Am.  Rep.  112;  Mowers  v.Fethers,  61  liability  on    the   part   of  the   inn- 

N.  T.  84;  19  Am.  Rep.  244  keeper.    Qlenn  v.  Jackson,  98  Ala. 

«  Wharton  on  Innkeepers,  p.  70;  843;  9  So.  Rep.  359  (1891)i 

Lynar  v.  Massop,  86  Q.  R  Up.  Can.  »  Prescott  ▼.  Bruce,  3  a  &  C  R  5a 

830.  •  Bowell  v.  Be  Wald,  2  Ind.  Appi 

ft  Garter  v.  Hobbs,  12  Mich.  53.  808;  38  N.  R  Rep.  430.    The  failure 

^Wharton- on  Innkeepers,  p.  76;  of  the  guest  to  inform  the  innkeeper 

Matteer  ▼.  Brown,  1  Gal.  331.  or  his  servant  that  his  valiso  con* 

7R  S.,  sea  7918 — 69.    A  resident  tains  valuables  does  not  constituta 

may  become  a  guest    Walling  v.  negligence.    Id. 
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guest  has  offered  to  deliver  the  property  to  the  innkeeper  for 
custody  and  the  innkeeper  has  refused  or  omitted  to  take  it 
and  deposit  it  for  safe-keeping;  but  an  innkeeper  is  not  re- 
lieved from  liability  for  a  loss  caused  by  theft  or  negligence  of 
himself  or  any  of  his  servants.^  A  hotel-keeper  who  has  com- 
plied with  the  statute,  in  the  absence  of  negligence  is  not 
liable  where  the  guest  retains  valuables  in  his  possession.*  It 
is  immaterial  whether  the  guest  owns  the  money  himself,  or 
whether  he  holds  the  same  in  trust,  as  he  is  nevertheless  the 
proper  person  to  bring  the  action  against  the  hotel-keeper  for 
its  loss;'  a  party  entering  into  a  contract,  whether  as  agent 
or  principal,  may  sue  in  his  own  name.^  And  in  an  action 
against  an  innkeeper  by  a  guest  for  loss  of  goods,  it  is  not 
necessary  to  aver  demand  or  negligence,*  and  it  will  be  suffi- 
cient to  show  his  liability,  to  state  that  plaintiff  was  enter- 
tained by  him  as  a  guest.*  An  innkeeper  may  also  be  liable 
for  personal  injury  caused  through  his  negligence  in  main- 
taining his  premises  in  a  condition  of  reasonable  safety  to  the 
guestJ  And  an  allegation  in  such  action  by  a  guest  that 
the  hotel-keeper  had  failed  to  light  a  hallway,  and  that  the 
stairway  was  not  guarded  by  an  inclosure  or  otherwise, 
although  not  stating  that  it  was  negligence,  has  been  held 
sufScient.*  A  boarding-house  keeper  is  liable  for  the  loss  of 
goods  of  a  boarder  only  when  he  has  failed  to  exercise  ordi- 
nary care  to  prevent  the  loss.* 

1 R  S.,  sea  4427.    The  statute  does  see  Sneed  ▼.  Morehead,  70  Miss.  090; 

uot  apply  to  goods  Dot  mentioned  in  18  Sa  Rep.  285. 

it    Fuller  v.  Coates,  18  0.  a  84a  •  Siegman  v.  Keeler,  24  N.  Y.  a  83L 

s  Lang  v.  Arcade  Hotel  Ca,  12  W.  The  court  in  this  case  makes  a  most 

Im  B.  250 ;  Fuller  v.  Coates,  suprcu  excellent  review  of  the  question.    A 

s  Arcade  Hotel  Ca  v.  Wiatt»  1  O.  boarding-house  keeper  is  under  no 

C.  G.  55 ;  R  S.,  sec  4995.  obligation  to  keep  a  boarder's  room 

«  Davis  V.  Harness,  88  O.  S.  897 ;  locked  in  his  absence.  Id.    A  boarder 

Guard  v.  Neff,  89  O.  S.  607.  is  not  a  guest  in  the  sense  in  which 

s  Willard  v.  Reinhardt»  2  E.  D.  it  is  applied  with  reference  to  an  inn- 
Smith,  148.  keeper's  liability  (Hancock  v.  Rand, 

^  Prescott  V.  Bruce,  2  a  S.  G  R.  5a  94  N.  Y.  1) ;  and  unlike  the  latter,  who 

7  Railroad  Ca  v.  Thompson,  77  Ala.  is  liable  as  an  insurer  of  his  patron's 
448 ;  Railroad  Ca  v.  Arnold,  80  Ala.  goods  (Hulett  v.  Swift,  83  N.  Y.  571)^ 
600.  a  boarding-house  keeper  is  answer- 

8  West  V.  Thomas,  11  Sa  Rep;  768  able  for  a  loss  of  the  goods  only  if  he 
(Ala.,  1892).    As  to  personal  injuries^  has  omitted  to  exercise  ordinary  care 
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Sec.  694.  Petition  against  hotel-keeper  for  loss  of  gnest's 
^oods.— 

Plaintiff  says  that  the  defendant  is  a  corporation  organized 
nnder  the  laws  of  Ohio  for  the  purpose  of  operating  and  con- 
ducting the  business  of  an  innkeeper,  and  wa?  on  the 

day  of ,  18 — ,  and  is  at  the  present  time,  operating  The 

Hotel  Emery,  at  ,  Ohio,  for  the  accommodation  and  en- 

tertainment'of  the  general  traveling  public. 

That  on  the  said  day  of ,  IS—,  the  plaintiff  was 

received  by  the  defendant  as  a  guest  at  its  hotel,  and  placed 
his  trunk  and  baggage  in  the  care  and  custody  of  said  de- 
fendant. 

*Tbat  while  said  plaintiff  was  so  remaining  at  said  hotel  bb 
its  guest,  his  said  trunk,  with  its  contents,  was  taken  and  carw 
riea  awav  from  said  inn  without  plaintiff's  knowledge  or  con* 
sent  [and  without  his  fault  or  neglect],  by  some  person  to 
him  unknown,  whereby  the  same  is  lost,  to  the  plaintiff's 
damage  in  the  sum  of  $ ,  for  which  he  asks  judgment,  etc. 

[Or J  far  money  deposited  which  is  stolen^  from*.}   There  is 

due  plaintiff  from  said  defendant  the  sum  of  $ y  which  he 

deposited  with  said  defendant  on  the day  of y  18 — ^ 

while  a  guest  at  said  hotel,  for  safe-keeping  in  its  safe,  in  ac- 
cordance with  its  rules  and  regulations  in  that  behalf,  which 

• 

to  prevent  it    Barber  y.  HarrisoD,  6  by  the  latter,  he  may  be  deemed  to 

City  H.  Rec.  89 ;  Smith  v.  Read,  6  have  converted  the  same  to  his  own 

Daly,  83 ;  Cooley,  Torts,  p.  761.    Or-  use,  and  mulcted  in  damages  aocord- 

4]inary  care  in  the  case  of  a  boarding-  ingly ;  but  if  it  be  shown  that  the 

house  keeper  may  properly  include  goods  have  been  lost,  destroyed  or 

the  exercise  of  a  reasonable  degree  stolen,  he  la  not  answerable  for  their 

of  discrimination  in  the  admission  valuer  unless  it  further  appears  that 

and  maintenance  of  persons  as  pa-  with  due  care  on  the  part  of  the 

trons  of  his  establishment    A  board-  bailee  the  loss,  destruction  or  theft 

ing-house  keeper,  furthermore,  is,  in  would  have  been  averted.    Claflin  v. 

the  absence  of  an  agreement  to  the  Meyer,  75  N.  Y.  260;   Leoncini  t. 

contrary,  in  contemplation  of  law  a  Post  (Com.  PL  N.  Y.^  18  N.  Y.  Supp, 

custodian  of  his  patron*s  goods.    In-  825.    The  burden  of  proof  in  such  a 

galsbee  v.  Wood,  86  Barb.  452 ;  Smith  case  is,  as  in  other  instances  of  im- 

V.  Read,  suprcL    The  former  thus  be-  puted   negligence,    upon    him  who> 

comes  a  bailee  of  the  latter's  good&  asserts  the  want  of  due  care  (Claflinn 

Story,  Bailm.  (9th  ed.),  §28;  Coggs  ▼.  Meyer,  Leoncini  v.  Poet,   8upra\. 

V.  Bernard,    1    Smith's   Lead.  Gas.  the  presumption  always  being  that  a 

(Amer.  ed..  Hare  &  Wallace*s  Notes),  person  has  performed  a  duty  required 

p.d82;  4Law8on,  RightB,Rem.&Pr.,  of   him.     Bailey,  Onus   Fl-oh.    216; 

%  1698  et  seq.    If,  upon  proper  de-  Cosulich  v.  Oil  Ca,  122  N.  Y.  118;  25 

mand  by  the  bailor,  the  goods  are  N.  E.  Repi  259 ;  Turner  v.  Kou wen- 

not  restored  by  the  bailee,  and  no  hoven,  100  N.  Y.  115»  121;  2  N.  K. 

sufficient  excuse  therefor  is  offered  Rep.  637. 
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said  SQID  of  money  plaintiff  has  demanded  from  said  defend- 
ant,  but  which  it  wholly  refuses  to  pay. 
IPrayer.} 

Note. —  Hotel-keeper  is  not  liable  under  the  statute  for  loss  of  goods, 
when  it  posts  up  the  proper  notices  that  it  has  a  place  for  the  safe-keeping^ 
of  articles  of  its  guests,  unless  the  guest  has  offered  to  deliyer  the  prop- 
erty and  the  hotel-keeper  has  neglected  or  refused  to  defXMit  the  sama 
R.  &.,  sea  4427.  The  hotel-keeper  is  not  excused  if  property  intrusted  to  his 
care  has  been  stolen.    Gast  v.  Gooding,  7  W.  L.  J.  234. 

Sec.  695.  Petition  against  hotel  proprietor  for  loss  of 
watch  and  chain  from  guest's  room. — 

[Caption.'] 

Plaintiff  says  that  the  defendants  were,  on  the day  of 

,  18 — y  the  proprietors  of  the  Merchants'  Hotel  in  the  city 

of  0.,  and,  as  innkeepers,  lodged  and  entertained  the  plaintiff 

as  a  guest  for  compensation,  from  the  said  day  of -, 

18 — ,  to  the day  of ,  18 — ;  that  while  this  plaintiff 

was  being  so  entertained  as  a  guest  by  said  defendants,  at  an 

«earlv  hour  of  the  morning  on  the day  of ,  18 — , 

"while  he  was  in  bed  in  his  room  in  said  hotel,  having  therein 

a  gold  watch  and  chain  of  the  value  of  $ ,  the  door  of  his 

room  being  looked,  he  unlocked  the  same  at  the  call  of  one  of 
defendant's  servants  to  enable  said  servant  to  make  a  fire  in 
his  said  room ;  that  a  few  minutes  thereafter  the  door  of  his 
said  room  was  opened  from  the  outside,  the  room  entered, 
and  his  said  watch  and  chain  were  stolen  and  entirely  lost  to 
him  without  his  fault  and  to  his  damage  in  the  sum  of  $— — , 
for  which  sum  he  asks  judgment  against  said  defendants. 

Note. —  The  petition  must  allege  that  the  defendant  is  an  innkeeper,  and 
that  the  plaintiff  was  his  guest  Bill  v.  Owen,  5  Blackf.  828;  Laird  ▼.  Eich- 
old,  10  Ind.  212;  Thickstun  v.  Howard,  8  Blackf.  586b  It  is  a  sufficient  al- 
legation, however,  to  state  that  the  plaintiff  as  a  guest  was  entertained  by 
the  defendants  as  innkeepers.  Prescott  v.  Bruce  &  Co.,  2  CL  Sw  CL  R  58 ; 
Peet  V.  McGraw,  25  Wend.  658.  Watch  and  chain  are  part  of  traveler's  bag- 
gage. Id. ;  Jones  v.  Voorhees,  10  0. 145.  A  guest  is  bound  only  to  ordinary 
cara    Ashill  v.  Wright,  6  EL  &  BL  890. 

Sec.  696.  Petition  against  hotel-keeper  for  refusal  to  re- 
celre  guest.— 

[CapHan,'] 

Plaintiff  says  that  the  defendant  is  a  partnership  organized 
for  the  purpose  of  doing  business  in  Ohio,  and  is  the  propria- 

tor  and  keeper  of  a  hotel  in  the  city  of  0.,  county  of , 

and  state  of  Ohio,  for  the  accommodation  of  the  general 
traveling  public,  [j^  defendcmt  he  an  individual  hotd-ksepei 
the  above  can  be  changed  to  meet  the  facts,] 

That  the  plaintiff,  on  the day  of y  18 — ,  applied 

to  said  defendant  for  admission  as  a  guest  and  was  received 
into  said  hotel,  and  then  and  there  requested  the  defendant 
to  permit  the  plaintiff  to  stay  and  lodge  at  said  hotel  during 
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the  night  of  the  same  day,  and  the  plaintiff  then  offered  to 
pay  the  defendant  a  reasonable  sam  of  money  for  sach  lodg- 
ing. 

That  the  defendant  had  sufficient  room  in  said  hotel  to  ac- 
commodate plaintiff,  bat  refused  to  permit  him  to  stay  or 
lod^e  therein  during  the  time  aforesaid,  \y hereby  he  was  com- 
pelled to  leave  said  notel  and  was  pat  to  great  inconvenience, 
trouble  and  humiliation  in  the  ni^nt  time  to  procure  accom- 
modation elsewhere,  and  was  injured  and  damaged  in  the 
«um  of  $ ,  for  which  he  asks  judgment. 

Sec.  697.  Answer  that  guest  failed  to  comply  with  rules 

and  lost  property  by  his  own  negligence. — 

[Caption  and  formal  averments.'] 

That  it  had  prepared  a  place  in  its  office  for  the  deposit 
of  overcoats  ana  other  articles  of  personal  apparel  not  left  in 
the  rooms  as  baggie,  and  kept  there  a  person  to  receive  such 
articles  and  to  give  to  the  owner  a  cneck  therefor,  and  re- 
quired guests  to  so  deposit  such  articles ;  of  all  which  the 
plaintiff  had  notice ;  that  the  plaintiff  neglected  and  omitted 
to  leave  his  overcoat  with  its  contents  in  the  custody  of  de- 
fendants, but  carelessly  and  negligently  hung  the  same  up  in 
the  open  hall  of  the  inn  without  any  notice  to  the  defendants, 
and  without  any  knowledge  on  their  part  that  he  had  so 
negligently  exposed  the  same;  and  that  while  so  carelessly 
exposed  by  the  plaintiff,  said  overcoat  was,  without  the  knowl- 
edge or  fault  of  the  defendants,  stolen,  as  they  suppose.  And 
so  the  defendant  says  that  said  overcoat  was  lost  through 
and  by  reason  of  carelessness  and  negligence  of  the  plaintiff, 
and  that  the  negligence  of  the  plaintiff  contributed  to  the  loss 
thereof. 

Wherefore  defendant  asks  that  it  may  go  hence  without 
day. 

Note. —  If  the  loss  did  not  occur  through  neglect  of  the  defendant  it  Is  a 
matter  of  defense.  Baker  v.  Dessauer,  49  Ind.  28i  The  innkeeper  is  not 
liable  for  the  loss  if  it  occurs  bv  reason  of  the  non-observance  of  the  hotel 
rules  by  the  guests  nor  where  tne  guest  takes  his  property  into  his  own  per* 
«onal  care.    Fuller  v.  Coates,  18  O.  a  84& 
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Sec.  698.  Insurance^  fire — Pleading  conditions.—  As  a 

policy  of  insorance  is  made  ap  largely  of  conditions,  either  pre- 
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cedent  or  subsequent^  its  validity  must  depend  upon  tbc  strict 
performance  of  those  conditions.  As  a  natural  consequence, 
therefore,  in  setting  forth  a  cause  of  action  upon  a  policy,  the 
performance  of  the  conditions  should  be  averred.  Where  per- 
formance is  a  condition  precedent  to  the  liability  of  the  com- 
pany, the  plaintiff  must  either  allege  performance,  readiness 
to  perform  or  a  cause  for  non-performance.*  If  it  be  provided 
that  proof  of  loss  shall  be  made  to  the  insurer  within  a  cer- 
tain time  thereafter,  the  petition  must  allege  either  perform- 
ance by  the  insured  or  waiver  by  the  insurer.*  A  waiver  by 
one  party  to  an  agreement  of  the  performance  of  a  stipulation 
in  his  favor  is  not  a  performance  of  that  stipulation  by  an- 
other. It  is  a  cause  for  non-performance  and  should  be 
averred.'  But  a  general  allegation  that  the  plaintiff  has  per- 
formed all  the  conditions  on  his  part  to  be  performed  is  suffi- 
cient  under  the  code,^  which  provides  that,  in  pleading  per- 
formance of  conditions  precedent  in  a  contract,  it  is  sufficient 
to  state  that  the  party  duly  performed  all  the  conditions  on 
his  part;  and  if  controverted,  the  party  pleading  must  show 
performance.*  But  where  there  are  unusual  conditions  the 
same  should  bo  set  forth  in  the  pleading.*  It  has  been  held» 
however,  that  where  the  petition  is  defective  in  not  aver- 
ring performance  of  conditions  precedent,  it  will  be  cured  by 
averments  in  the  answer  that  the  same  has  been  performed 

by  the  plaintiff,  followed  by  averments  in  the  reply7  It  is  only 
those  conditions  precedent,  or  affirmative  acts  which  are  neces- 
sary in  order  to  perfect  a  right  of  action,  such  as  giving  notice 
ana  making  proofs  of  loss  and  other  acts  of  like  nature,  which 
plaintiff  is  required  to  plead.  Conditions  which  provide  that  the 
policy  shall  become  void,  or  inoperative,  upon  the  happening  of 
some  event,  are  matters  of  defense,  and  to  oe  available  must  be 
pleaded,  and  their  breach  alleged.*  A  waiver  of  the  filing  of 
proofs  within  the  time  stipulated  is  sufficiently  set  forth  by 
stating  that  the  defendant  waived  the  filing  thereof  within  the 
time  stipulated  and  thereby  prevented  plaintiff  from  performing 
the  conaitions  of  the  policy.® 
A  stipulation  in  a  policy  that  a  suit  must  be  brought  within 

^Hagood  T.  Shaw,  106  Mass.  276;  ^O. Code, sec. 6091.  Seeanf^8ea69, 

Palmer   ▼.  Sawyer,  114   Maaa   18;  ^Insuranoe  Ca  v.  CarBon,  17  W. 

Oarpenter  v.  Halcomb,  105  MaBS.  380.  L^  R  85a 

See  ante,  sea  59.  7  Dayton  Ins.  Ca  v.  Kelly,  24  O.  & 

'Home  Ina  Ca  ▼.  Lind8ey,26  O.  a  846;  8  O.  a  29a 

84a    See  Mehurin  v.  Stone^  87  O.  a  9  Union  Ins.  Ca  v.  KukraL  1  (X  C 

49.  CL  867.    A  waiver  may  be  made  for 

'Palmer  ▼.  Sawyer,  114  Maa&  1&  the  time  fixed  by  the  policy.    Id. ; 

^  Union  Iu&  Ca  v.  McQookey,  88  Insurance  Ca  ▼•  Harmer,  8  (X  a  452L 

a  a  665 ;  Crawford  ▼.  Satterfield,  27  *Moody  v.  Ine.  Co.,  52  0.  S.  12. 
O.  a  421. 
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a,  certain  time  cannot  be  available  to  a  company  where  the 
insured  brought  an  action  within  the  time,  bat  by  mistake  in 
the  summons  the  company  was  not  brought  into  oourt|  where 
it  voluntarily  appeared  and  moved  to  strike  the  petition  from 
the  files,  and  the  writ  was  afterwards  amended.^  A  vio- 
lation of  a  condition  that  the  insured  property  shall  not  be 
alienated  or  incumbered  without  consent  of  the  insurer  will 
avoid  the  policy,  although  it  be  provided  that  the  consent  of 
the  company  will  be  given  upon  request.*  But  a  policy  issued 
to  a  mercantile  partnership  containing  no  such  stipulation  can- 
not be  avoided  by  a  sale  by  one  partner  to  his  copartner.' 
Even  where  the  policy  contains  such  restrictions,  a  sale  by  one 
partner  to  another  who  continues  the  business  does  not  avoid 
it ;  *  the  remaining  partner,  being  the  real  party  in  interest, 
should  bring  the  suit,  and  is  entitled  to  recover  the  whole  loss.* 
And  where  a  person  takes  a  partner  in  the  business  it  is  not 
considered  such  a  sale  or  transfer  as  will  avoid  the  policy.* 
To  work  a  forfeiture  under  such  a  condition  the  entire  inter- 
est of  the  insured  must  be  sold  or  transferred.^  An  assignee 
of  a  policy  assigned  with  the  company's  consent,  and  in  viola- 
tion of  the  terms  of  the  policy,  cannot  recover  thereon/  So 
where  a  person  takes  a  partner,  and  the  premises  are  de- 
stroyed after  the  formation  of  the  partnerahip,  and  the  policy 
has  not  yet  been  transferred,  recovery  may  be  had  in  the 
name  of  the  insured.*  Where  an  action  is  brought  on  a  policy, 
the  conditions  of  which  were  that  the  insurer  might  rebuild 
or  replace  the  property,  it  is  unnecessary  to  aver  in  the  petition 
that  the  insurer  refuses  to  so  rebuild  or  replace  the  property 
destroyed.*^  If  false  statements  have  been  made  in  an  appli. 
cation  for  insurance,  it  is  not  necessarv  in  an  action  thereon 

1  Burton  v.  Insurance  Co.,  26  O.  S.  arises  from  the  difiference  in  the  lan- 

467 ;   Minerick  v.  Insurance  Co.,  1  guage  of  the  policy. 

Olev.  Rep.  134.  ?  Blackwell  v.  Insurance  Ca,  supra. 

3  Home  In&  Co.  ▼.  Lindsey,  26  Q.  S.  ^  West  v.  Insurance  Cou,  27  O.  SL 1 ; 

£48.  Dix  V.   Insurance  Ca,  22  IlL  S77; 

>  West  V.  Citizens'  Ina  Co.,  27  O.  a  1.  Hartford  Ins.  Ca  v.  Ross,  23  Ind.  179 ; 

*  West  V.  Citizens*  Ins.  Co.,  supra.  Cowan  v.  State,  40  Iowa,  651. 

*  West  T.  Insurance  Co.,  supra.  *  Blackwell   ▼.  Insurance  Co*  48 

*  Blackwell  v.  Insurance  Ca,   48  O.  S.  5da 

O.  S.  538.  There  is  some  conflict  ^^  Union  Ins.  Ca  v.  McGkwkey,  33 
among  the  authorities.  See  cases  O.  S^  555;  Howard,  eta  Id&  Ca  n 
cited  in  the  opinion.    The  conflict    Cornick,  24  III.  456. 
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to  set  forth  the  application  and  aver  the  trath  of  representar 
tions  therein,  as  the  falsity  of  such  representations  is  matter  of 
defense.'  If  a  polioy  of  insurance  on  a  store-house  and  stock 
of  goods  therein  contains  a  condition  that  it  shall  be  void  if 
the  premises  insured  stand  on  ground  not  owned  in  fee-simple 
by  the  insured,  unless  by  consent  of  the  company,  an  action 
thereon  for  the  loss  of  goods  will  not  be  defeated  by  a  breach 
•of  condition  as  to  title  of  land,  as  the  contract  is  held  to  be 
severable.* 

See.  699.  The  petition. —  A  good  cause  of  action  on  a 
policy  of  insurance  may  be  shown  without  setting  forth  the 
survey  or  application.'  Where  a  policy  of  fire  insurance  con- 
tains a  provision  that  the  loss,  if  any,  shall  be  paid  to  one 
other  than  the  insured,  it  is  insufScient  in  an  action  thereon 
by  the  beneficiary  to  allege  and  prove  that  he  has  complied 
with  the  terms  thereof,  and  suffered  loss,  but  it  should  be 
averred  and  proved  that  the  insured  has  complied  with  the 
terms  and  suffered  loss.^  Where  a  petition  alleges  and  relies 
on  a  complete  performance  of  a  contract,  and  a  reply  sets  up 
a  failure  to  perform  as  to  time,  and  new  matter  as  a  cause  of 
such  failure,  it  will  be  such  a  departure  as  constitutes  a  vari- 
ance.* Where  the  date  of  agreement  to  insure  and  the 
formal  execution  and  delivery  of  a  policy  are  different,  the 
latter  relates  back  and  takes  effect  as  of  the  date  of  the  agree- 
ment to  insure.*  The  same  rule  as  to  attaching  a  copy  of 
instruments  heretofore. stated  ^  applies  to  actions  upon  insur- 
ance. When  a  loss  occurs  the  policy  becomes  an  evidence  of 
indebtedness,  and  a  copy  must  therefore  be  attached  to,  but 

i  Insurance  Ca   v.  McGookey,  83  *  Insurance  Co.  y.  McGookey,  83 

•O.  &  555.     See    Insurance   Co.  ▼.  O.  S.  560 ;  Insurance  Ca  ▼.  Hogan, 

Hogan,  80  111.  35.  80  111.  85 ;  Insurance  Ca  ▼.  Carpen- 

>  Coleman  ▼.  Insurance  Co.,  49  O.  &  ter,  4  Wis.  200 ;  Harman  v.  Insurance 

^10;  Insurance   Ca  v.  Spankneble,  Ca,  28  111.  385. 

53  IlL  58 ;  Insurance  Ca  v.  Walsh,  ^  Western   Ins.  Ca  v.  Carson,  17 

54 111.464;  Koontz  v.  Insurance  Ca,  W.  L.  B.  857. 

•42  Ha  126 ;  Merrill  v.  Insurance  Ca,  *  Bennett  ▼.  Insurance  Co.,  27  W. 

78  N.  T.  462 :  Schuster  v.  Insurance  L.  R  15, 17 ;  Trainer  y.  Worman,  84 

Ca,  102  N.  Y.  26a  Contra,  Barnes  y.  Hinn.  287.    See  also  Miller  y.  Insur- 

Insurance  Ca,  51  Ma  110 ;  Hayens  anoe  Assoc.,  47  N.  J.  L.  898. 

^.  Insaranoe  Ca,  111  Ind.  90;  Cuth-  •  Bennett  y.  Insurance  Co^  27  W. 

hwi  ▼•  InsuraDoe  Ca,  96  N.  C.  480;  L.  B.  16. 

Bank  t.  Insurance  Ca,  67  Conn.  885.  ^  Ante,  sec.  67. 
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not  made  a  part  of,  the  petition.*  Where,  however,  a  copy  of 
the  policy  has  been  attacheil  to  a  petition  which  has  not  been 
objected  to  by  motion,  it  will  not  be  error  for  the  reviewing- 
^•oart  to  treat  it  as  part  of  the  petition.' 

Sec.  700.  Same  continued  —  Insurable  Interest^  how 
averred. —  The  first  essential  averment  in  an  action  on  a 
policy  of  insurance  is  an  insurable  interest  in  the  plaintiff.' 
it  is  said  that  the  petition  should  allege  ownership  of  the 
premises  at  the  time  of  insurance  and  of  the  loss ;  ^  while  other 
courts  hold  that  under  an  allegation  setting  forth  the  sub- 
ject-matter of  insurance  and  the  nature  of  the  risk,  without 
specifying  the  nature  or  extent  of  the  interest  of  the  insured, 
insurable  interest  may  be  shown. ^  And  so  where  plaintiff  allies 
that,  being  the  owner  of  a  stock  of  goods,  was  insured  by  the 
defendant  against  loss  by  fire  to  it,  sufficiently  alleges  owner- 
ship in  the  property  at  the  time  of  the  loss.*  And  an  insurable 
interest  is  sufficiently  shown  where  it  is  alleged  that  the  insurance 
company,  for  a  specified  premium,  executed  and  delivered  a 
policy  of  insurance  on  specific  property  occupied  by  plaintifil®  A 
landlord  has  an  insurable  interest  in  permanent  improvements 
added  to  his  building  by  a  tenant.^  But  a  tenant  who  has 
made  a  verbal  agreement  with  his  landlord  to  keep  the  prem- 
ises insured  has  such  an  insurable  interest  therein  that  he 
may  take  it  in  his  own  name.*  The  test  of  insurable  interest 
is  whether  an  injury  to  the  property,  or  its  destruction  by  the 
peril  insured  against,  will  cause  any  pecuniary  loss  to  the  in- 
sured.*   The  petition  should  identify  by  description  the  prop- 

>  See  ante,  ^c  57.  •  Berry  v.  Insurance  Ca,  132  N.  Y. 

3  By  era  v.  Insurunce  Ca,  85  O.  &    49;  Lawrence  v,  Insarance  Ca,  4S 
GOCL  Barb.  479. 

'Freeman  ▼.    Insurac*^    Ca,  88       » Wood  on  Fire  Ina,  sea  2821     A 
Barhi  247.  common  carrier  may  insure  goods 

4  Phoenix  Ins.  Ca  v.  Bentrn,  87    intrusted  to  it    Crowley  v.  Cohen, 
Ind.  182.  18  R  &  A.  478;  London,  eta  Ry.  v. 

•  Insurance  Ca  V.  Harmer,  2  O.  S^  Glyu,   1  EL  &  El.  652.    So  may  a 

458;  Fletcher  v.  Insurance  Ca,  18  warehouseman.    Stilwell  t.  Staples, 

Pick.  419;  Tyler  v.  Insurance  Ca,  12  19  N.  Y.  401;  Pelaer  Manafff.  Ca 

Wend.  507 ;  Strong  v.  Insurance  Ca,  v.  Sv:n  F^re  Office,  15  a  K  Repi  502. 

10  Pick.  40.    See  Insurance  Ca  v.  An  adc^inietrator  of  an    insolvent 

McGookey,  88  O.  S.  561.  estate  has  nn  insurable  mterest  in 

•People's  Ins.  Co.  v.  Heart.  24  O.  a  buildings.    Herkimer  ▼.  Rice^  27  N. 

J3l^  832.  Y.  168.    Agents,  commission    mer- 

'  Western  Ina  Ca  ▼.  Carson,  17  W.  chants  and  othera  having  custody  of 

Ia  R  857.  property  may  insure  in  their  own 

♦Queen  Ins.  Co.  v.  Leonard,  9.  O.  names.    Waring  v.  Insurance  Ca. 

C.  C.  46.  45  N.  Y.  606.    A  husband  has  an  in- 
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<erty  burned  with  that  insured,  and  should  show  insurable  in- 
terest in  the  plaintiff  at  the  time  of  loss.' 

See«  701.  Petition  on  policy  alleging  compliance  with 
Revised  Statutes^  section  3643^  requiring  building  to  be  ex- 
iimined  by  agent  of  insurer^  etc.^  and  for  total  loss. — 

The  plaintiff  says  the  defendant  is  a  corporation  duly  organ- 
ized under  the  laws  of  the  state  of  New  York  to  do  and  trans- 
act the  business  of  insurance  against  loss  by  fire,  and  repre- 
sented by  agents  only,  in  said county,  Ohio. 

That  on  the day  of ,  18 — ,  said  plaintiff  was,  and 

ever  since  has  been,  the  owner  of  a  two-story  brick  store  build- 
ing, with  basement,  tin  roof  and  brick  cornice,  situated  on  the 

northwest  corner  of  E.  and  S.  streets,  in  the  village  of  W., 

<5ounty,  Ohio. 

That  on  the  day  aforesaid,  in  consideration  of  the  premium 

of dollars  paid,  defendant  by  its  policy  of  insurance  (a 

copy  of  which  is  hereto  attachecf,  marked  *•  Exhibit  A"),  in- 
jured plaintiff  against  loss  or  damage  by  fire  to  the  amount  of 

dollars  on  said  property,  from  the  day  of  , 

18 — ,  at  12  o'clock,  noon,  until  the day  of ,  18 — ^  at 

12  o'clock,  noon. 

That  said  defendant  has  received  the  premium  upon  the  full 
amount  mentioned  in  said  policy,  to  wit:  hundred  dol- 
lars. That  said  insurance  company,  before  insuring  said  build- 
ings as  aforesaid,  caused  the  same  to  be  examined  by  the  agent 
<>t  said  insurer,  to  wit,  one  S.  W.  S.,  and  a  full  description 
thereof  to  be  made  and  the  insurable  value  thereof  to  be  fixed 
by  said  agent.  That  no  change  has  been  made  increasing  said 
risk  without  the  consent  of  said  insurer,  and  that  there  has 
been  no  fraud,  intentional  or  constructive,  on  the  part  of  the 
insured. 

Plaintiff  further  says  that  on  the day  of ,  18 — ,  all 

•of  said  buildings  were  totally  destroyed  by  tire.  That  ]>laintill 

immediately  thereafter,  to  wit,  on  the day  of ,  18 — , 

more  than  sixty  days  prior  to  this  action,  gave  defendant  dne 
notice  and  proof  of  said  fire  and  loss ;  that  the  defendant  at 
that  time,  by  its  agent  duly  authorized,  and  on  the  premises 
where  said  fire  occurred,  entered  upon  an  adjustment  of  said 
loss — had  the  same  estimated  and  damage  thereof  appraised — 
And  thereby  waived  further  notice  and  proof  of  said  loss. 
That  plaintiff  has  been  at  all  times  ready  and  willing  to  enter 

curable  interest  in  a  homestead  of  Appleton  Iron  Ca  v.  Assurance  Co, 

which  his  wife  holds  title.   Merrett  v.  46  Wis.  28. 

Insurance  Co.,  42  la.  la    See  Glasse  ^  uStna  In&  Ca  v.  Black,  80  In<L 

V.  Insurance  Ca,  87  Mich.  849.   Both  513;  JEtna,  Ins.  Co.  v.  Kittles,  81  Ind. 

mortgagor  and  mortgagee  of  cliattels  96 ;  Home  Ins.  Ca  ▼.  Duke»  76  Ind. 

Iiave  an  insurable  interest  therein.  635. 
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into  an  arbitration,  as  provided  in  said  policy,  bat  has  been 
unable  to  do  so  tbrouffh  the  fault  of  defendant.  That  plaintiff 
has  duly  performed  afl  the  other  conditions  of  said  policy  on 
his  part  to  be  performed,  and  no  part  of  said  loss  has  been 
paicl. 
Wherefore  plaintiff  asks  judgment  against  said  defendant  in 

the  sum  of dollars  with  interest  thereon  from  the 

day  of ,  18—.  J.  B.,  Attorney  for  Plaintiff. 

Note.—  From  Phoeniz  Ins.  Co,  v,  Kennedy,  error  to  circuit  court  of  Lake 
CQunty,  No.  1902.  Demurrer  to  petition  overruled  and  affirmed  by  circait 
and  supreme  courts,  27  W.  L.  R  847.  Revised  Statutes,  section  3643,  reqaiTe» 
aH  companies  insuring  buildings  to  cause  the  same  to  be  examined  by  an. 
agent  of  such  insurer,  and  a  full  description  made.  The  neglect  or  omission 
of  a  company's  agent  to  make  the  examination  and  fix  the  value  aooordin^ 
to  statute  will  not  prevent  application  of  statute  to  a  policy  issued  by  the- 
company,  or  defeat  or  affect  the  operation  of  the  statuta  Insoranoe  Cou 
V.  Leslie,  47  O.  a  409. 

See.  702.  Petition  on  fire  insurance  policy  —  Ordinary 
form. — 

[OapHon  and  avsrment  qf  corporate  capacity.'] 

That  the  said  defendant,  in  consideration  of  a  cerbiin  pre- 
miam,  by  and  between  the  said  plaintiff  and  defendant  agreed 
upon  and  by  the  said  plaintiff  then  paid,  to  wit,  the  snm  of 

$ y  on  the day  of ,  18 — ,  at  0.,  Ohio,  did  by  a 

certain  policy  of  insurance  of  that  date,  duly  executed,  insure 
the  said  plaintiff  against  loss  or  damage  by  fire  to  the  amount 

of  $ ,  for  the  period  of years  from  the day  of 

J 18 — ,  at o'clock  —  M.,  to  the day  of ,  18 — , 

at o'clock  —  M.,  upon  the  property  specified,  described 

and  located  as  follows:  [Description  qf  property.} 

And  said  company,  in  and  by  said  policy  of  insurance, 
which  was  in  writing,  agreed  to  indemnify  and  make  good 
unto  his  plaintiff,  or  to  his  legal  representatives,  all  such  loss 
or  damage,  not  exceeding  in  amount  the  sum  or  sums  insured 
as  above  specified,  nor  the  interest  of  plaintiff  in  said  prop- 
erty, as  should  happen  by  fire  to  the  property  above  described ; 
the  amount  of  loss  or  damage  to  be  estimated  according  to  the 
actual  value  of  the  property  at  the  time  of  the  loss,  makin|2^ 
due  allowance  for  depreciation  from  location,  use  or  other- 
wise, and  to  be  paid  sixty  days  after  the  loss  shall  have  been 
ascertained,  in  accordance  with  the  terms  and  conditions  of 
said  policy,  and  proof  of  the  same  satisfactory  to  said  defend- 
ant shoufd  have  been  made  by  plaintiff  and  received  at  the 
ofiice  of  said  defendant. 

It  was  mutually  understood  and  agreed  in  said  policy  by 
and  between  plaintiff  and  defendant  that  said  policy  was 
made  and  accepted  with  reference  to  the  terms  and  conditions 
therein  set  forth,  and  the  conditions  as  to  procedure  in  case 
of  loss  annexed  to  said  policy,  which  conditions  were  by  said 
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policy  declared  to  be  a  part  of  the  same  and  were  to  be  nseci 
and  resorted  to  in  order  to  determine  the  rights  and  obli^- 
tions  of  the  parties  to  said  policy  in  all  oases  not  otherwise 
specially  provided  for  in  writing,  and  that  no  condition,  stip« 
ulation,  covenant  or  clause  contained  in  said  policy  should  be 
altered,  annulled  or  waived,  or  any  clause  added  to  said  pol- 
icy, except  bv  writing,  indorsed  thereon  or  annexed  thereto 
by  the  president  or  secretary  or  duly  commissioned  a^ent  of 
said  company.  The  terms  and  conclitions  set  forth  m  said 
policy  are  in  the  words  and  figures  following,  to  wit:  [SeC 
iJiem  forth,'] 

That  said  policy  is  by  said  defendant  numbered (and 

attached  hereto  as  an  exhibit).  And  the  said  plaintifF  further 
saith  that,  at  the  time  of  the  date  of  said  policy  of  insurance, 
the  said  plaintiff  was  the  owner  of  all  property  mentioned  in 
said  policy  and  so  continued  from  thence  up  and  until  the 
time  of  the  loss  hereinafter  mentioned.  Plaintiff  further  r.ays 
that  he  has  duly  kept,  observed  and  performed  all  the  re- 
quirements and  conditions  contained  in  said  policy  and  an- 
nexed thereto  and  on  the  back  and  sides  thereoi  and  in  all  the 
fine  print  and  coarse  print  stamped  or  impressed  upon  said 
policy,  by  him,  the  said  plaintiff,  to  be  kept,  observed  and  per- 
formed m  that  behalf;  and  the  plaintiff  further  avers  that 

afterward,  on  the day  of ,  18 — ,  the  said  [description 

of  property  and  statement  of  loss]. 

rlamtiff  says  that  on  said day  of ,  18 — ,  he  imme- 
diately gave  notice  of  said  loss  in  writing  to  defendant,  and 
on  the day  of ,  18 — ,  plaintiff  did  render  to  defend- 
ant a  particular  statement  of  the  loss,  signed  and  sworn  to  by 
plaintiff,  stating  all  the  knowledge  and  information  which 
plaintiff  had  or  was  able  to  obtain  as  to  the  origin  and  cir- 
cumstances of  the  fire,  and  also  stating  the  title  and  interest 
of  plaintiff  and  of  all  others  in  the  property,  the  cash  value 
thereof,  the  amount  of  loss  and  damage,  all  other  insurance 
covering  any  of  said  property,  and  a  copy  of  the  written 
parts  of  all  policies  and  occupation  of  the  entire  premises. 

Plaintiff  says  that  defendant  waived  the  filing  of  said  state- 
ment within  fifteen  days  and  prevented  plaintiff  from  com- 
plying with  that  provision  of  tne  policy.    Plaintiff  says  that 

on  the  day  of ,  18 — ,  he^  in  writing,  requested  said 

defendant  to  submit  the  question  as  to  the  amount  of  loss  and 
damage,  and  all  other  questions  that  might  arise  under  said 
policy,  except  the  validity  of  the  contract  or  the  liability  of 
said  company,  to  competent  and  impartial  persons,  pursuant 
to  H  2d  of  the  fine-print  conditions  on  the  top  of  the  back 
part  of  said  policy,  out  said  defendant  utterly  refused  thus 
or  in  any  other  manner  to  submit  said  matter  to  arbitration. 
Plaintiff  further  says  that  said  statement  and  proofs  of  loss 
so  furnished  by  this  plaintiff  as  aforesaid  to  said  defendant 
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hiwe  never,  bvaaid  defendant,  been  objected  to;  and  plaintiff 
says  that  said,  proofs  of  loss  so  by  this  plaintiff  furnished  as 
aforesaid  were  satisfactory  to  said  defendant;  that  defendant 

received  said  proofs  of  loss  on  said  day  of  ,  18 — , 

at  the  office  of  said  company,  and  days  from  said  time 

and  from  the  time  of  ascertaining  the  loss,  in  accordance 
with  the  terms  and  conditions  oi  said  policy,  have  long 
since  elaped;  yet  the  said  defendant,  although  the  said 
plaintiff  nas  performed  all  and  singular  the  requirements 
and  conditions  by  said  policy  and  the  schedule  and  fine 
print  on  the  back  thereof  and  thereto  attached  required  to 
be  done  and  performed  by  the  said  plaintiff,  to  entitle  him  to 
the  payment  of  said  amount  of  loss  so  sustained  by  said 
plaintiff,  and  render  the  s.ud  defendant  liable  to  pay  the  same, 
not  regarding  its  duty  in  the  premises,  did  not  nor  would 

not  pa^  the  said  sum  of  $ ^  nor  any  part  thereof,  to  the  said 

plaintiff,  but  hitherto  and  still  refuses  so  to  do,  to  the  dam- 
age of  said  plaintiff  in  the  sum  of  $ .     Wherefore  the  said 

plaintiff  prays  judgment  against  the  said  defendant  for  the 

said  sura  of  $ ,  with  interest  thereon  from ,  IS — ,  his 

damages  as  aforesaid  sustained. 

Note.—  From  United  Firemen's  Ins.  Ca  v.  Kukral,  error  to  CL  CL  Cuya- 
hoga Ck>.,  Na  1699.  27  W.  I*  R  811. 

Termination  of  a  contract  of  insurance:  Insured  may  require  policy  to 
be  canceled.  R  S.,  sec.  3664.  Parties  to  a  contract  of  insurance  may  ai^ree 
upon  terms  and  conditions  upon  which  it  may  be  canceled.  Insurance  Ca 
V.  Brecheisen,  30  W.  L.  B.  303 ;  50  O.  &  543. 

Gonstntction:  Exceptioos  in  a  policy  should  be  strictly  construed.  West 
V.  Insurance  Ca,  27  O.  R  10 ;  May  on  Insurance,  sea  174. 

Damages:  The  measure  of  damages  for  loss  of  property  is  the  actual 
cash  value  at  the  time  of  the  loss.  Mitchell  v.  St.  Paul,  eta  Inai  Co.,  52  N. 
W.  Repc  1017;  28  W.  I*  B.  158;  Chippewa  Lumber  Ca  v.  Insurance  Ca,  44 
N.  W.  Rep.  1055. 

lusu ranee  money  collected  after  the  death  of  the  owner  of  the  property 
is  distributed  as  real  estate,  and  widow  is  entitled  to  dower.  Fleming  v. 
Jordan,  28  W.  L.  R  832. 

Sec.  703.  Joint  petition  by  assignee  of  mortgage  and  pur- 
cliaser  of  insured  property^  averring  indorsement  of  loss 
payable  to  petitioners  by  agent. — 

That  on  the  day  of  ,  18 — ,  one  A.  0.  was  the 

owner  of  a  certain  barn  and  the  contents  therein,  consisting 
of  hay,  grain,  fodder  and  seed,  and  also  was  owner  of  certain 
farming  implements,  etc.,  in  said  buildings  contained.  That 
said  buildings  with  contents  as  aforesaid  were  situate  on  the 
following  described  premises,  to  wit:  iDesoriptionJ] 

That  on  the day  of ^  18 — ,  and  in  consideration 

of  dollars  paid,  the  said  defendant  by  their  policy  of 

insurance,  a  copy  of  which  is  hereto  attached  marked  ^'  Ex- 
hibit A,"  insured  the  said  A.  0.  against  loss  or  damage  by  lire 
on  said  buildings  and  contents  thereof  to  the  amount  of  — -* 


i 
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dollars  from  the day  of  ,  18 — ,  at' 12  o'clock  noon, 

until  the  day  of ,  18 — ,  noon.    [State  any  nsoessary 

conditionB  of  tfie  policy.'] 

That  on  the dav  of ^  18 — ^  said  A.  0.  duly  executed 

and  delivered  to  one  tV.  W.  and  R.  R.  his  certain  mortgage 
on  said  premises  to  secure  the  payment  of  his  two  certain 
promissory  notes  of  even  date  with  said  mortgages.  [GHoe 
description  of  notes], 

^  That  on  the  day  of  ,  18 — ,  the  said  R  R  for  a 

valuable  consideration  duly  assigned  and  transferred  to  the 
said  plaintiff,  A.  R.  H.,  all  his  right,  title  and  interest  in  and 

to  said  note  and  mortgage ;  and  tnat  on  the day  of , 

18 — ,  the  said  W.  W.  for  a  valuable  consideration  also  dul^ 
assigned  and  transferred  to  said  plaintiff,  A.  R  H.,  all  his 
right,  title  and  interest  to  his  said  note  and  mortgage,  and 

that  thereby  the  said  plaintiff  H.  became  on  said day  of 

,  18 — ,*the  sole  owner  of  said  raortgaffe  and  the  notes  se- 
cured thereby,  and  that  he  ever  since  that  time  has  been 
and  is  still  the  owner  of  the  same. 

That  on  the  day  of  ,  18 — ,  said  A.  0.  also  duly 

executed  to  the  said  plaintiff,  I.  C,  his  certain  mortgage  on 
said  premises,  to  secure  the  payment  of  his  certain  promis- 
sory note  executed  to  the  said  L  0.  on  the day  of , 

18—,  and  calling  for  $ ,  with  interest  from  date  at  rate  of 

per  cent.,  payable  annually. 

That  on  the day  of ,  18 — ,  for  a  valuable  considera- 
tion the  said  insured  A.  C.  sold  and  transferred  to  the  said 
plaintiff,  C.  Y.  C,  all  his  right,  title  and  interest  in  and  to 
the  aforesaid  personal  property  so  insured  by  defendant,  con* 
sisting  of  corn,  grain,  hay,  seed,  fodder,  wagons,  carriages, 
harness  and  farming  implements,  and  being  the  contents  of 
said  buildings  insured  as  aforesaid. 

That  the  said  plaintiff,  C.  V.  C,  on  said day  of j 

18 — ,  became  the  sole  owner  of  said  personal  property  so  in- 
sured, and  ever  afterwards,  and  on  the day  of ,  18 — , 

was  still  the  owner  of  the  same,  when  it  was  totally  destroyed 
by  fire  as  hereinafter  set  forth. 

And  plaintiffs  further  say  that  additional  incumbrances  by 
mortgage  and  liens,  having  been  placed  upon  said  premises 
after  the  issuing  of  said  policy,  and  said  transfer  of  said  per- 
sonal property  having  been  made  to  0.  V.  C,  the  said  A.  0. 
did  on  the  — —  day  of ,  18 — ,  at  the  request  of  said  plaint- 
iffs and  for  their  benefit,  take  said  policy  of  insurance  to 
D  W.W.,  the  duly  appointed  and  qualified  and  authorized  agent 
of  the  said  defendant  at  H.,  Ohio,  and  did  then  and  there 
state  and  fully  make  known  to  said  agent  of  the  satid  defend- 
ant the  kind,  number  and  amount  of  said  additional  mortgage 
and  liens,  and  did  fully  make  known  to  said  agent  that  said 
personal  property  had.  been  duly  sold  and  transierred  to  said 
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plaintiff^  C.  V.  C,  and  that  said  insured  then  and  there 
stated  to  said  agent  that  he  desired  to  make  said  policy  a  good 
and  valid  policy  if  it  were  not  such  then,  and  that  he  desired 
to  make  said  plaintiffs  the  beneficiaries  under  said  policy ;  that 
said  insured  inquired  of  said  agent,  W.,  whether  a  new  policy 
should  be  made,  but  that  said  agent  assured  said  A.  0.  that  a 
new  policy  would  not  be  necessary;  that  he,  the  said  W., 
would  make  said  policy  as  good  as  a  new  one  to  said  plaintiffs, 
and  that  thereupon  said  agent  indorsed  upon  said  policy  the 
following,  to  wit: 

Loss,  if  any,  under  this  policy  on  buildings  payable  to  A. 
R.  H.  and  I.  0.,  mortgagees,  as  thieir  interest  may  appear,  and 
on  contents  of  barn  to  0.  V.  C. 

D.  W.  W.,  agent,  H.,  O. 

Said  mortgage  executed  to  said  R.  and  W.,  and  duly  as- 
signed and  transferred  as  aforesaid  to  plaintiff,  A.  R.  H.,  and 
the  debt  thereby  secured,  is  wholly  unpaid  and  unsatisfied^ 
and  said  insured,  A.  C,  is  indebted  to  said  plaintiff  H.  thereon 
in  the  sum  of dollars,  with  interest  at  —  per  cent.,  pay- 
able annually,  on  $ ,  from  the day  of y  18 — . 

And  said  mortgage  executed  to  I.  C,  and  the  note  thereby 
secured,  is  wholly  unpaid  and  unsatisfied,  and  there  is  due 
said  plaintiff,  I.  C.,  thereon  from  said  insured,  A.  0.,  the  sum 

of dollars,  with  interest  on  $ ,  at  rate  of per  cent. 

per  annum,  from day  of ,  18 — . 

And  plaintiffs  further  say  that  the  said  D.  W.  W.  was  on 

the day  of ,  18 — ,  the  duly  appointed  and  authorized 

agent  of  the  said  O.  F.  Insurance  Company,  with  full  power 
to  make  insurance  by  policies  of  said  company,  to  make  such 
indorsements,  to  consent  to  incumbrances,  liens,  transfers,  as- 
signments, and  to  do  all  other  things  pertaining  to  the  busi- 
ness of  said  agency ;  and  that  said  agency  was  in  force  daring 
all  of  the  transactions  hereinbefore  mentioned.  That  plaint- 
iffs, through  the  said  insured,  on  the day  of ,  18 — ^ 

made  known  to  said  agent  W.  the  exact  condition  of  said 
property  so  insured,  and  fully  explained  to  him  the  nature  and 
amount  of  said  incumbrances  and  liens,  and  the  fact  of  said 
transfer  of  said  personal  property,  and  that  with  such  knowl- 
edge said  agent  W.  agreed  tnat  said  policy,  when  so  indorsed 
by  him  as  aforesaid,  should  have  the  force  and  effect  of  a  new 
policy.  That  said  plaintiffs,  believing  that  such  was  the  case, 
relied  and  acted  upon  the  statements  and  agreements  so  made 
by  said  agent ;  that  said  insured  has  duly  performed  all  the 

conditions  on  his  part  to  be  performed,  and  that  on  the 

day  of ,  18 — ,  the  said  barn  and  corn-house,  and  the  con- 
tents of  said  buildings,  consisting  of  hay,  grain,  fodder,  seed, 
wagons,  carriages,  harness  and  farming  implements,  were 
totally  destroyed  by  fire,  and  that  immediately  thereafter,  on 
the day  of ,  18 — ,  said  A.  C.  duly  notified  defendant 
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of  said  loss,  and  on  the day  of ,  18 — ,  and  more  than 

ninety  days  prior  to  this  action,  ^ve  defendant  due  proofs  of 
said  loss  and  rendered  to  defendant  a  particular  acconnt  of 
the  same.    That  said  building  and  property  so  destroyed 

were  of  the  value  of  $ .    That  on  the day  of , 

18 — ,  the  said  defendant  by  their  agent,  one  G.  H.  M.,  care- 
fully adjusted  said  loss  and  agreed  to  pay  the  same. 

But  plaintiffs  say  that  said  loss  has  not  been  paid,  nor  any 
part  thereof,  and  that  defendant  refuses  to  pay  the  same, 
though  often  requested  so  to  do. 

Wherefore  plaintiff  prays  judgment  a^inst  the  said  defend- 
ant, the  O.  F.  Insurance  Company,  in  said  sum  of  $ j  with 

interest  thereon  from  the day  of ,  18 — . 

Note. —  From  Ohio  Farmers'  Ins.  Co.  v.  Hames  et  aL.  error  to  circuit 
court  of  OarroU  oood^,  Supreme  Court,  unreported,  Na  1854.  Judgment 
in  favor  of  petitioners  in  common  pleas  and  circuit  court  and  supreme  court 

Sec.  704.  Petition  by  mortgagee  bailding  association  for 
loss  of  property  mortgaged.— 

Plaintiff  is  and  at  all  times  hereinafter  mentioned  was  a 
corporation  duly  incorporated  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Ohio,  and  having  its  place  of 

business  in  the  city  of  C,  in  the  county  of ,  and  state  of 

Ohio,  and  at  all  said  times  it  had  and  has  an  interest,  by 
reason  of  a  mortgage  in  the  property  hereinafter  described, 
greater  than  the  amdunt  of  the  policy  hereinafter  mentioned. 
At  all  said  times  defendant  was  and  it  is  an  insurance  corpo- 
ration, duly  incorporated  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  New  York,  and  having  at  all  said 
times,  ever  since  and  now,  an  office,  agency  and  general  agent 
doing  business  in  said  C. 

On  the day  of ,  18 — ,  at  said  C,  in  consideration 

of  $ then  in  hand  paid  by  one  M.  E.  R,  the  owner  in  fee- 
simple  of  the  premises,  subject  to  plaintiff's  said  mortgage 
hereinafter  described,  said  defendant  made,  executed  and  de- 
livered to  said  M.  £.  R,  who  was  then,  ever  since  has  been, 
and  is  a  resident  of  said  city  of  C,  and  to  this  plaintiff,  a  policy 
of  insurance,  by  which  said  defendant  insured  said  M.  E.  R, 
loss,  if  any,  payable  to  this  plaintiff  as  its  interest  might  ap- 
pear, in  the  sum  of  $ ,  afi;ainst  loss  or  damage  by  fire  on 

her  frame  dwelling-house  in  the  rear  of  No. R.  street  in 

said  C,  and  agreed  to  make  good  and  indemnify  said  M.  E.  R, 
and  this  plaintiff  as  its  interest  might  appear,  s^ainst  all  such 
immediate  loss  or  damage  as  might  happen  to  said  building 

by  tire  from  the day  of ,  18— ,  at  noon,  to  the 

day  of ,  18 — ,  at  noon,  to  be  paid  sixty  days  after  proofs 

of  loss  made  by  said  M.  E.  R  were  received  at  the  office  of  the 
general  agency  of  said  company  in  New  York.  Said  M.  £.  R 
and  this  plaintiff  have  complied  with  all  the  conditions  of  said 
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policy  to  be  by  them  performed.    Afterwards,  to  wit,  on  the 

day  of ,  18 — ,  said  building  was  wholly  consumed  by 

fire.    Proofs  of  loss  were,  on  the day  of ,  18 — ,  mad6 

out  in  accordance  with  the  terms  of  said  policy  and  delivered 
to  said  defendant  at  said  New  York,  who  made  no  objection 
thereto;  the  delay  in  making  out  and  delivering  said  proofs 
of  loss  occurring  by  agreement  with  said  defendant.  At  the 
time  of  said  issuing  and  delivery  of  said  policy  and  of  the  ap- 
plication therefor  the  cash  value  of  said  ouilding  was  agreed 
between  this  plaintiff,  said  M.  E.  R.  and  this  defendant  to  be 

$ ,  which  sum  was  then  and  there  the  real  cash  value 

thereof,  and  said  premium  so  paid  as  aforesaid  was  the  pre- 
mium for  said  period  on  said  sum.  Before  issuing  said  policy 
said  defendant's  agent  made  a  full  examination  and  descrip- 
tion of  said  building  and  fixed  its  insurable  value  at  $- — . 
No  changes  were  made  in  said  building  affecting  said  value 
thereafter  and  before  said  fire.  Said  M.  E.  R.  has  assigned 
to  this  plaintiff  all  claim  she  may  have  against  said  defendant 
by  reason  of  the  premises. 

By  reason  of  the  premises,  on  the day  of j  18 — j 

said  defendant  became  and  was  indebted  to  plaintiff  in  the 
sum  of  $ ,  and  it  became  and  was  the  duty  of  said  defend- 
ant to  pay  to  this  plaintiff  at  said  C.  said  sum  of  $ ,  which 

sum  this  plaintiff  then  and  there  demanded  of  said  defendant, 
but  defendant  refused  and  neglected  to  pay  the  same  or  any 
part  theref,  and  ever  since  has  failed  ana  neglected  to  pay  the 
same  or  any  part  thereof,  although  often  thereto  requested  by 
plaintiff. 

Therefore  plaintiff  prays  judgment  against  said  defendant 

for  the  sum  of  $ ,  with  interest  thereon  from  the day 

of ,  18—.  M.,  K  &  W., 

Plaintiff's  Attorneys. 

Note.— From  Hanover  Fire  Ina  Co.  v.  Citizezis'  Savings  &  Loan  Aas'n, 
error  to  circuit  court  of  Cuyahoga  county,  Supreme  Court,  unreported,  Na 
1552. 

See.  705.  Petition  where  conditions  of  policy  as  to  proofs 
of  loss  not  complied  witli  on  account  of  statements  of  ad- 
juster.— 

[Averments  as  in  cmte^  see.  70i.'\ 

riaintiffs  aver  that  they  have  fully  complied  with  and  per- 
formed the  agreements  and  conditions  contained  in  said  policy 
to  be  comphed  with  and  performed  by  them,  or  so  far  as 
from  the  nature  of  things  existing  they  could  comply  with  and 
perform  the  same. 

That  immediately  after  said  fire  they  ^ave  notice  in  writing 
to  said  defendant  of  said  loss  resulting  therefrom. 

That  shortly  thereafter  an  adjusting  agent  was  sent  by  de- 
fendant to  the  place  where  said  fire  occurred  to  examine  into 
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the  cironmstances  of  said  fire  and  the  loss  and  destruction  of 
said  insured  property  thereby,  and  the  loss  and  damage  result- 
ing to  plaintiffs  therefrom,  who,  after  making  said  examina- 
tion and  obtaining  information  and  evidence  in  re^rd  thereto, 
informed  plaintiS  that  said  loss  was  covered  by  said  policy  and 
that  he  would  report,  recommend  and  advise,  without  further 
proofs,  the  payment  of  $ for  the  loss  and  damages  sus- 
tained by  them.  That  in  consequence  of  such  information  from 
said  adjusting  agent,  plaintiffs  delayed  for  some  time  the  fur- 
nishing of  the  proofs  of  loss  as  required  by  the  conditions  of 
said  policy,  but  subsequently,  upon  learning  that  said  loss 

would  not  be  paid  by  defendant,  they,  under  date  of , 

18 — ,  made  out  in  wnting,  duly  authenticated  and  certified, 
the  proofs  of  said  loss  as  required  by  the  conditions  of  said 
policy,  and  procured  the  same  to  be  forwarded  to  said  defend- 
ant at  its  office  in  fT.  O.,  La.,  and  the  same  was  so  forwarded 
to  and  received  by  it  at  its  office ,  18—. 

Plaintiffs  aver  tnat  more  than  sixty  days  have  elapsed  since 
the  receipt  by  defendant  of  said  proofs  of  loss,  but  defendant 
has  wholly  neglected,  failed  and  refused  to  pay  said  sum  of 

dollars  as  by  the  terms  of  said  policy  it  was  required  to 

do,  or  any  part  of  the  same.  They  aver  that  their  said  loss 
and  damage  caused  by  the  burning  of  their  said  store-house 
and  stock  of  merchandise  is  $ and  more. 

They  therefore  ask  judgment  against  said  defendant  for 

said  sum  of dollars,  with  interest  thereon  from ,  18 — . 

M.  &  N., 
Plaintiffs'  Attorneys. 

NonL— Fh>m  Coleman  ft  Ca  v.  Luarance  Ca«  49  O.  SL  810L 

Sec,  706.  Petition  on  policy  asking  for  equitable  relief 

against  mistake  by  inserting  wrong  name  of  insured^  and 

for  recovery  thereon. — 

[Caption  and  averments  as  in  an te^  sees.  70 ly  70£.'] 

1.  The  plaintiff  says  that  on  the day  of ,  18 — ^  the 

plaintiff  was  the  owner  of  certain  store  furniture  and  fixtures, 
and  a  certain  stock  of  dry  goods,  hardware,  queensware,  hats, 
caps,  boots,  shoes  and  other  articles  not  more  hazardous,  as 
are  usually  kept  for  sale  in  country  stores,  and  all  contained 
in  the  first  and  second  story  of  the  iron  and  shingle  roofed 
frame  building  occupied  by  him  as  a  general  store,  and  situate 

on  the  north  side  of street,  in  the  town  of ^  in  the 

county  of ,  Ohio. 

That  on  or  about  said  day  said  plaintiff  applied  to  a  duly 
authorized  agent  of  defendant  company  for  insurance  against 
fire  in  said  company  on  said  furniture  and  fixtures  to  the 
amount  of  $ y  and  upon  said  stock  to  the  amount  of  $ , 
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and  thereupon,  in  consideration  of  $ then  and  there  paid 

to  said  agent,  the  said  defendant  company  agreed  to  issue  to 
him  a  policy  of  said  company  in  its  usual  form,  insuring  him 
against  loss  or  damage  by  fire,  etc.,  upon  said  property  to  the 

amount  aforesaid  from  said ,  18—,  at  noon,  and  for  the 

period  of  one  year  and  until ,  18 — ^  at  noon. 

And  said  company  by  its  said  agent  afterwards  and  on  the 
same  day  delivered  to  plaintiff  its  policy  No. j  duly  exe- 
cuted by  its  president  and  secretary  and  countersigned  by 
said  agent,  the  original  of  which  is  hereto  attached,  in  pur- 
suance and  performance  of  said  contract,  and  the  same  was  so 
accepted  and  received  by  said  plaintiff,  and  the  same  was  not 
at  the  time  read  or  examined  by  the  plaintiff,  nor  did  he  know 
that  any  mistake  had  been  made  therein  by  said  agent  in  fill- 
ing out  the  policy  until  after  the  loss  of  said  property  by  fire 
as  nereinafter  and  in  the  next  count  stated. 

The  plaintiff  further  says  that,  by  mere  mistake  and  inad- 
vertence, in  the  blanks  provided  in  said  policy  for  the  name 
of  the  assured  to  be  written,  the  said  agent  wrote  the  name 
of  the  said  defendant  W.  H.  L.,  and  described  him  as  the  as- 
si^ee  of  said  plaintiff. 

The  plaintiff  therefore  prays  that  said  mutual  mistake  of 
the  parties  may  be  relieved  against  and  said  policy  made  to 
conform  to  the  intention  of  the  parties,  and  for  other  proper 
relief  in  the  premises. 

2.  On  the  day  aforesaid,  the  plaintiff  being  the  owner  of  the 
propertv  aforesaid,  in  consideration  of  the  premium  paid  by 
plaintiff  to  defendant  company  as  aforesaid,  said  defendant,  by 
its  policy  of  insurance  No. ,  in  the  manner  aforesaid,  in- 
sured the  plaintiff  against  loss  or  damage  by  fire  to  the 

amount  of  $ on  the  property  aforesaid  from* at  noon 

to at  noon. 

Plaintiff  has  performed  all  the  conditions  of  said  policy  on 

his  part  to  be  performed,  and  on ,  18 — ,  said  property  was 

damaged  and  partly  destroyed  by  &re  and  otherwise  injured 

to  the  amount  of  | (and  said  defendant  company  at  once 

took  possession  of  said  property  and  excluded  the  plaintiff 
therefrom  for  the  period  of  seven  days). 

The  plaintiff  on  said ,18 — ,  gave  said  defendant  company 

notice  of  said  loss,  and  on ,  18 — ,  and  more  than  sixty 

days  prior  to  this  action,  gave  said  defendant  proofs  of  said 
loss  in  due  form.    No  part  of  said  loss  has  been  paid. 

Wherefore  plaintiff  prays  judgment  against  said  defendant 

company  for  $ and  interest  from ,  18 — ,  and  for  other 

proper  relief.  C.  D.  M.  and  B.  &  B., 

Attorneys  for  Plaintiff. 

Note.— See  Globe  Ins.  Ca  v.  Boyle,  21  O.  S.  119. 
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Sec.  707.  Petition  for  reformation  of  am  ;unt  of  policy 
and  Judgment  for  amount. — 

[AvertJients  as  in  ante^  sees.  701j  702.1 

That  the  amoant  of  insaranoe  agreed  upon  by  the  plaintiff 
and  defendant  at  the  time  of  the  payment  of  the  considera- 
tion was  the  sum  of  $ "P^^  store-room  and  stock  of  goods 

therein,  but  the  amount  of  $ was,  by  mistake  of  the  agent 

who  made  out  the  policy,  erroneously  inserted. 

Thifct  on  the  day  of ,  18 — ,  said  store-room  and 

stock  of  goods  was  totally  destroyed  by  fire. 

Thtit  at  the  time  of  the  delivery  of  said  policy  to  plaintiff 
he  supposed  it  had  been  drawn  in  accordance  witn  their  agree- 
ment, out  did  not  read  the  same,  and  did  not  learn  of  the  error 
therein  until  after  sai(}  fire. 

That  said  store  and  stock  was  of  the  value  of  % , 

That  on  the day  of ,  18 — ,  the  plaintiff  furnished 

defendant  with  proof  of  loss  by  said  fire,  and  has  in  all 
things  duly  performed  all  the  conditions  of  said  policy  on  his 
part  to  be  oerformed,  and  that  no  part  of  said  loss  has  been 
paid. 

Plaintiff  therefore  prays  that  said  policy  may  be  reformed 
b}'  inserting  therein  the  correct  amount  of  said  insurance  ac- 
cording to  said  agreement,  and  for  judgment  against  the  de- 
fendant for  the  sum  of  % and  costs  of  suit. 

N0T&^  A  contract  of  insurance  may  be  reformed  for  mutual  mistake. 
Evidence  of  the  agent  and  insurer  in  relation  to  the  object  of  the  policy 
and  the  interest  to  be  insured  is  admissible.  Globe  Ids.  Ca  ▼.  Boyie^  21 
O.  a  119. 

See.  708.  Petition  by  trustees  of  fraternal  soeiety  for 
loss  upon  property^  including  improyements^  on  real  estate 
held  under  lease. — 

Plaintiffs  say  that  they  are  trustees,  duly  chosen  and  quali- 
fied, of  the  Gibulum  Lodge  of  Perfection,  Ancient  Accepted 
Scottish  Kite,  and  that  said  Oibulum  Lodge  was,  at  the 
several  times  hereinafter  mentioned,  and  now  is,  one  of 
the  various  bodies  of  the  Ancient  Accepted  Scottish  Rite 
Masons ;  and  they  say  that  the  defendant,  the  Western  Insur- 
ance Company,  is  a  corporation  under  the  laws  of  the  state 
of  Ohio. 

The  plaintiffs  further  say  that  on  the day  of , 

18 — ,  at  the  city  of ,  defendant,  by  its  certain  policy  of 

insurance  duly  executed  on  that  day,  did  insure  the  masters 
and  wardens  of  Nova  Cesarea  Harmony  Lodge,  No.  2,  Free 
and  Accepted  Masons,  a  corporation,  against  loss  or  damage 

by  fire,  in  the  sum  of  dollars,  for  the  period  of  

years  next  ensuing,  on  all  permanent  improvements,  fixtures 
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and  repairs  made  in  those  certain  apartments  and  portions  of 
a  certain  building  known  as  the  Masonic  Temple,  situated  on 
the  nortlieast  corner  of  Third  and  Walnut  streets,  in  the  city 

of ,  Ohio,  occupied  by  the  various  bodies  of  the  Ancient 

Accepted  Scottish  Kite  Masons;  and  the  said  policy  did  pro> 
vide  that  the  loss,  if  any,  thereunder,  should  be  payable  to 
the  trustees  of  Gibulum  Lodge  of  Perfection,  Ancient  Ac- 
cepted Scottish  Bite,  said  lodge  being,  at  the  date  of  said 
policy,  and  at  the  present  time,  the  owner^  as  leasee  thereof ^  of 
all  that  portion  of  said  building  described  as  aforesaid  in  said 
policy,  and  of  all  improvements,  fixtures  and  repairs  made  in 
the  apartments  of  said  building  occupied  by  the  various  bodies 
of  the  Ancient  Accepted  Scottish  Kite  Masons,  and  of  all 
frescoing  and  wall  decorations  thereof,  and  of  all  other  prop- 
erty covered  by  said  policy  of  insurance  —  said  Harmony 
Lodge  being  the  owner  of  said  Masonic  TempUy  but  having 
leased  the  said  portions  thereof,  hereinbefore  mentioned,  to 
said  Oibulum  Loage,  which,  as  lessee^  improved^  furnished  and 
decorated  the  same.  And  the  said  policy  did  further  provide 
the  privilege  of  additional  insurance  in  any  insurance  com- 
pany; and  also  of  making  necessary  alterations  and  repairs 
without  notice  or  extra  charge ;  and  further,  that  said  policy 
should  apply  to  and  cover  all  frescoing  and  wall  decorations 
in  addition  to  other  items  hereinbefore  mentioned. 

Plaintiffs  further  say  that  it  canie  to  pass  that  on  the 

day  of ,  18 — ,  all  of  the  said  property,  apartments  and 

portions  of  said  building,  hereinbefore  described,  were  totally 

destroyed  by  fire;  and  thereafter,  to  wit,  on ,  18 — ,  and 

again,  the  day  of  ,  18—,  the  plaintiffs  caused  to 

be  made  and  delivered  to  the  defendant  proper  proof  of 
loss  of  said  building  as  required  by  and  in  accordance  with 
the  terms  of  said  policy,  and  demanded  pavment  of  the  same, 
which  the  defendant  has  failed  and  refused,  and  still  fails  and 
refuses,  to  pay,  although  by  the  terms  of  said  policy  this  de- 
fendant undertook  and  agreed  to  pay  any  loss  accruing  under 
said  policy  within  sixty  days  after  the  filing  with  said  com- 
*  pany  of  said  proofs  of  loss. 

Plaintiffs  say  that  the  other  insurance  upon  the  property 
herein  mentioned,  including  policy  now  in  suit,  amounted  to 

dollars ;  that  the  total  amount  of  the  loss  or  damage 

sustained  by  said  Harmony  Lodge  upon  the  property  herem- 

before  mentioned,  by  reason  of  said  fire,  is dollars  and 

cents ;  that  by  the  terms  of  said  policy  it  was  provided 

that,  in  case  of  total  loss,  the  amount  to  l)e  paid  by  the  de- 
fendant under  its  policy  aforesaid  should  not  exceed  a  greater 
proportion  than  the  amount  insured  in  said  policy  bears  to 
the  whole  amount  insured  on  the  property. 

Plaintiffs  say  that  said  Harmony  Lodge  has  observed  all 
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the  terms  and  conditions  of  said  policy  of  insurance  incumbent 
upon  them,  and  ask  judgment  against  the  defendant  in  the 

sum  of dollars,  with  interest  thereon  from  the day 

of ,  18 — f  and  costs.  BL,  J.  &  C, 

Attorneys  for  Plaintiffs. 

Note.— From  Carson  ▼.  Western  Ina  Ckx.,  error  to  Super.  Ct  Cin.,  Su- 
preme Ck>urt»  unreported,  Na  1756. 

Sec.  709.  Fire  insurance — The  answer, —  If  a  loss  is 
caused  by  the  fraudulent  act  of  the  insured,  the  company  may 
set  the  same  up  as  a  defense  to  an  action  upon  the  policy.' 
Where  a  company  takes  a  note  in  payment  of  a  premium  it  is 
estopped  from  setting  up  the  non-payment  thereof  in  case  of 
loss.'  When  one  has  had  the  benefit  of  insurance,  and  the 
company  becomes  insolvent  and  goes  into  the  hands  of  a  re* 
ceiver,  a  member  cannot  set  up  fraud  as  a  defense  after  rights 
of  innocent  creditors  have  intervened.'  Nor  can  the  company, 
in  the  absence  of  intentional  fraud  on  the  part  of  the  insured, 
in  case  of  a  total  loss  show  that  the  value  of  the  property  is 
less  than  that  fixed  in  the  policy.^  Nor  can  a  company  take 
advantage  of  the  failure  to  make  the  examination  of  the  prop- 
erty which  is  required  by  statute,  as  it  is  not  justified  in  re- 
lying upon  any  statement  of  the  insured  claiming  it  to  be 
fraudulent.*  Nor  can  persons  dealing  with  a  foreign  com- 
pany deny  its  power  to  enter  into  the  contract  sued  upon.* 
Where  a  husband  and  wife  represent  that  they  are  the  joint 
owners  of  the  premises  insured,  the  policy  to  be  void  if  in 
fact  the  title  be  in  the  wife  alone,  no  recovery  can  be  had  if 
this  representation  prove  false,  even  though  there  is  no  in- 
tentional fraud  ;^  and  a  false  representation  as  to  the  amount 
of  incumbrance  upon  the  premises  insured  will  avoid  the 
policy.'    It  is  immaterial  whether  the  misrepresentations  are 

1  Ineurance  Ca  ▼•  Sherlock,  85  O.  S.  40d.   Where  there  is  a  separate  valt^ 

Ml  ation  upon  different  things  the  oon- 

iKmmm  y.  Insurance  Ckx,  40  O.  S.  tract  is  severable.    Insurance  Ga  ▼. 

2Sa  Ward,  50  Kan.  846 ;  81  Paa  Rep.  1079. 

'Mansfield  ▼.  Woods,  29  W.  Ia  R  *  Insurance  Ca  ▼•  Leslie,  47  O.  a 

111;    Newberg    Petroleum    Ca    ▼.  418 ;  R  a,  sees.  8648,  8644 

Wearer  27  O.  a  844;  May  on  Ins.,  •  Newberg  Petroleum  Cay.  Weare^ 

sea  562 ;  Lucas  y.  Granyille  Ass'n,  ao  27  0.  a  844. 

O.  a  889.    See  Bundle  y.  Kennan,  79  ^  Insurance  Ca  y.  Webster,  7  (X  G. 

Wis.  492;  48  N.  W.  Rep.  516.  G  511. 

4  Insurance  Ca  y.  Leslie,  47  O.  a  ^Hutchins   y.  Insurance   Ca»  11 
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intentionally  made,  as  they  will  in  any  event  avoid  the  policy, 
if  material^  In  setting  up  a  defense  that  the  insared  con- 
cealed certain  matters  material  to  the  risk,  it  should  be  averred 
that  the  insured  knew  of  the  existence  of  the  fact  concealed, 
and  that  the  same  was  not  open  and  notorious  to  all  parties.' 
Where  it  is  provided  that  the  prelimary  proof  of  the  loss 
must  be  furnished  within  a  certain  time,  failure  so  to  do  will 
constitute  a  defense  to  an  action  thereon.'  Nor  is  such  a  de- 
fense waived  by  setting  up  and  relying  upon  other  defenses 
not  inconsistent  therewith/ 

Where  the  condition  of  a  policy  is  that  all  subsequent  in- 
surance of  the  same  property  in  other  companies  will  render 
the  same  invalid,  the  taking  of  other  insurance  may  be  set  up 
by  the  company  as  a  valid  defense;*  but  there  can  be  no 
breach  available  to  the  company,  where  a  policy  contains  such 
condition,  by  taking  additional  insurance  which  for  any  reason 
is  invalid  or  ilever  took  effect.*  The  fact  that  a  mortgage  was 
given  without  the  consent  of  the  company  cannot  be  urged 
as  a  defense  to  an  action  on  a  policy  which  provides  that  the 
property  shall  not  be  sold,  transferred  or  any  change  made 
in  the  title  without  the  consent  of  the  company.^  The  con- 
sent of  an  agent  of  the  company  to  alienation  by  an  assignment 
upon  the  policy  has  the  same  effect  as  a  new  policy.*  A  condition 

O.  S,  480 ;  Davenport  v.  Insurance  P&  St  259.    It  is  not  a  defense  that 

Ox,  6  Cush.  840 ;  Howard  y.  Insur-  the  particulars  were  not  furnished 

ance  Coi,  10  Cush.  444 ;  Brown  v.  In-  until  a  year  after  the  lo68»  if  that  be 

surance  Ca,  11  Cush.  280 ;  Bjrers  v.  a  reasonable  time.     Kirk  ▼•  Insur- 

Insuranoe  Ca,  85  O.  S.  606.  ance  Ca,  6  W.  L.  B.  20a 

1  Byers  ▼.  Insurance  Co.,  85  O.  S.  ^  Insurance  Ca  ▼.  Railway  Coi,  28 

606 ;  Insurance  Co.  t.  Spankneble,  52  O.   8.  69.     As  to  what  couHtitutes 

IlL  58 ;  Insurance  Ca  v.  Eddy,  55  other  insurance^  see  Kimble  ▼.  Insur- 

UL  218;  May  on  Ins.,  sec.  269.  ance  Ca,  8  Gray,  88;  Bigler  v.  In- 

>  Insurance  Ca  v.  Insurance  Co.,  1  surance  Co.,  22  N.  T.  402 ;  Conway 

Handy,  408;  &  a,  5  O.  S.  450.  Toll  Ca  v,  Hudson  Insurance  Co,  12 

s  Insurance  Ca  v.  Frick,  29  O.  a  Cush.  144. 

466 ;  Insurance   Ca  v.  Ldndsey,  26  *  Knight  t.  Insurance  Ca,  26  Ol  8 

O.  a  84a  664 ;  Insurance  Ca  ▼.  Holt;  85  a  3 

4  Insurance   Ca  ▼.  Frick,  supra,  189. 

But  it  is  otherwise  if  the  defenses  are  7  Byers  v.  Insurance  Ca,  85  O.  a 

inconsistent    Insurance  Co.  v.  Ku-  606 ;  Insurance  Ca  ▼.  Spankneble,  52 

kral,  7  O.  a  a  862.    See  Railroad  III.  88 ;  Insurance  Ca  v.  Eddy,  55  IlL 

Ca  y.  Insurance  Ca,  105  Mass.  570 ;  213;  May  on  Insurance,  sea  269. 

Insurance   Ca  v.  Scholleber;;er.    *-3  ^  Insurance  Ca  v.  Wall,  81  O.  a  638L 
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as  to  change  of  ownership  is  not  invalidated  by  sale  of  stock 
during  the  life  of  the  policy,  where  it  has  been  reconveyed  to 
the  original  owner  before  loss.^  The  fact  that  the  premises  in* 
sured  are  incumbered  by  dower  is  not  a  violation  of  a  con- 
dition against  an  incumbrance,  especially  where  the  applica- 
tion for  the  insurance  is  made  by  the  widow.'  Where  the 
conditions  of  a  policy  are  such  that  either  party  may  termi- 
nate it  apon  giving  notice,  the  same  may  be  terminated  by 
merely  giving  notice  without  returning  the  unearned  pre- 
mium.' This  is  also  true  where  there  is  no  agreement  in  the 
policy  as  to  the  return  of  unearned  premiums ;  where  it  is  so 
provided  in  the  policy  the  rule  is  otherwise/  The  fact  that 
the  premises  have  been  vacated  by  the  permanent  removal  of 
a  tenant  of  the  insured,  before  the  expiration  of  a  lease,  with- 
out the  knowledge  or  consent  of  the  landlord,  is  a  good  de- 
fense when  the  policy  is  conditioned  to  become  void  if  the 
premises  are  vacated.*  A  contract  of  insurance  with  an  infant 
being  only  voidable,  the  company  cannot  set  up  infancy  as  a 
defense  to  an  action  thereon.*  The  obligation  to  observe  the 
conditions  of  a  policy  rests  upon  the  insured  only;  and  where 
the  loss  is  made  payable  to  a  third  party  who  is  a  tenant  in 
possession  of  the  building  insured,  the  action  of  the  latter  in- 
creasing the  risk  to  the  premises,  contrary  to  the  provisions 

See  iDsuranoe  Ca  ▼.  Ashton,  81  O.  &,  not  such  alienation  as  vitiated  the 

477.    As  to  acts  of  agents  see  Wood  policy.    See  1  Wood  on  Insurance^ 

on  Insurance,  sea  407 ;  Pratt  ▼.  In-  sea  ^0  et  seq. 

surance  Ca,  65  N.  Y.  505 ;  Insurance  >  Insurance  Ca  v.  Britton,  81  Ol  & 

Ca  V.  Wall  81  O.  a  63a    This  is  op-  489.    See  Insurance  Ca  ▼.  Webster, 

posed  to  Cockerill  v.  Insurance  Ca,  7  O.  C.  C.  511 ;  R  &,  sea  8648. 

16  0.148;  but  that  case,  holding  that  'Insurance  Ca  v.  Breckeisen,  50 

verbal  agreements  with   respect  to  O.  S.  542 ;  80  W.  L  B.  803 ;  Insurance 

insurance   are  invalid,  is  virtually  Cav.Sammon8,llBradw.  280;  Wood 

overruled.    Insurance  Ca  v.  Kelly,  v.  Insurance  Ca,  126  Mass.  219;  In- 

24  O.  Sw  840L    See  Insurance  Ca  ▼.  surance  Ca  v.  Reynolds,  86  Mich. 

Shaw,  94  U.  S.  547 ;  May  on  Insur*  506 ;  Richards  on  Insurance,  sec.  157. 

ance,8ea4L  ^  Insurance    Ca    ▼.    Breckeisen, 

1  Insurance  Ca  v.  Lewis,  1  O.  CL  C.  supra. 

79;  18  W.  L.  R  592.    In  Lane  v.  In-  •Insurance  Co.  ▼.  Wells,  42  O.  & 

surance  Ca,  12  Me.  44,  it  was  held  519 ;  Insurance  Ca  v.  Webster,  7  O. 

that   where   the   assured    sold   the  C.  C.  681. 

goods,  the  purchaser  keeping  them  ^Monahan   v.    Insurance   Ca,  18 

but  a  short  time,  then  conveying  the  Rep.  176 ;  12  W.  I^  R  89 ;  Insuranof 

same  back  to  the  assured,  there  was  Ca  v.  Noyee^  82  N.  H.  845. 
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of  the  polioy,  cannot  be  pleaded  as  defense  to  his  claim  for 
the  loss,  because  the  contract  of  the  company  is  with  the  in- 
sured.* 
Sec.  710.  Answer  ayerring  breach  of  conditions. — 

1.  The  defendant  admits  that  at  the  various  periods  in  the 
petition  named  it  was  an  incorporated  company  orfi;anized 
under  the  laws  of  L.,  with  its  principal  office  and  {uacd  of 
business  at  N.  O.  in  said  state,  and  with  an  agent  authorized 

to  transact  business  for  it  located  at  P.  in county,  Ohio. 

And  defendant  admits  that  under  date  of ,  18 — j  acting 

through  its  said  agent,  L.  C.  D.,  it  issued  in  said county 

its  policy  of  insurance,  whereby,  in  oonsideration  of dol- 
lars paia  and  of  the  agreements  and  conditions  therein  con- 
tained, it  did  insure  M.  C.  &  Oo.  in  the  amount  of  

dollars  on  the  property  described  in  the  petition  and  for  the 
period  in  the  petition  named.  Defendant  denies  each  and 
every  allegation  in  the  said  petition  not  hereinbefore  expressly 
admitted  to  be  true. 

2.  The  said  policy  was  issued  and  was  accepted  by  the  as- 
sured upon  the  following  condition  and  agreement^  expressed 
therein,  to  wit:  [Copy.] 

In  applying  for  the  said  insurance  the  plaintiff,  the  assured, 
stated  and  represented  that  there  was  no  building  within  one 
hundred  feet  of  the  store-house  in  the  policy  described,  and 
that  the  said  store-house  belonged  to  and  was  the  property 
of  the  assured,  the  said  £L  0.  &  Oo.  By  the  aforesaid  condi- 
tion of  the  policy,  the  said  statements  and  representations 
became  a  part  of  the  policy,  and  by  the  assured  were  war- 
ranted to  be  true.  There  was  a  building  within  the  distance 
aforesaid,  and  the  said  store-house  was  not  the  property  of 
the  said  H.  0.  &  Oo.  Wherefore  the  said  policy  was  wholly 
void. 

8.  The  said  policy  was  issued  and  was  accepted  by  the  as- 
sured upon  the  following  condition  and  agreement,  expressed 
therein,  to  wit,  that  this  policy  shall  be^me  void :  ^  If  the 
assured  is  not  the  sole  and  unconditional  owner  of  the  prop 
erty."  The  said  H.  0.  &  Oo.,  the  assured,  were  not  the  sole 
and  unconditional  owners  of  the  said  store-house  at  the  time 
the  said  policy  was  issued. 

4.  The  said  policy  was  issued  and  was  accepted  by  the  as- 
sured upon  the  following  condition  and  agreement,  expressed 
therein,  to  wit,  that  this  policy  shall  become  void :  ^*  If  any 
building  intended  to  be  insured  stands  on  ground  not  owne<i 
in  fee-simple  by  the  assured."    The  said  store-house,  intended 

^Sanfordv.  Insurance  Ca,  12  Cush.    jury.     Insurance  Ca  ▼•  iDsnrsnce 
Ml.    It  is  often  a  question  for  the    Ca,  5  O.  &  450. 
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to  be  insured  by  the  said  policy,  stood  on  groand  not  owned 
in  fee-simple  by  the  assurea,  H.  0.  &  Co. 

5.  The  said  policy  was '  issued  and  was  accepted  by  the  as- 
sured upon  the  following  conditions  and  agreements,  expressed 
therein,  to  wit :  that  ^^  loss  under  this  policy  shall  not  be  due 
and  payable  until  sixty  days  after  the  receipt  of  proofs  in  due 
form,  nor  until  a  full  compliance  with  the  requirements  of  this 
policy  in  respect  to  proofs,  statements,  examinations  or  ap-j 
praisals  has  been  maae  by  the  assured,"  and  that  ^'  No  suit  or 
action  aminst  this  company  for  the  recovery  of  any  claim  by 
virtue  oi  this  policy  shall  be  sustainable  in  any  court  of  law  or 
equity  until  atter  lull  compliance  by  the  assured  with  all  the 
foregoing  reauirements."  The  plaintiffs,  the  assured,  have  not 
complieawitn  the  said  requirements  of  the  said  policy,  therein 
expressed,  in  that  they  did  not  within  the  time  limited  in  the 
said  policy,  to  wit,  as  soon  as  possible  after  the  alleged  loss, 
nor  at  any  time,  make  out  and  deliver  such  particular  state- 
ment and  account  of  said  alleged  loss  as  is  required  by  said 
policy,  and  did  not,  as  required  by  said  policy,  furnish  a  de- 
tailed estimate  of  disinterested  appraisers,  made  under  oath, 
as  to  the  loss  upon  the  said  store-bouse,  and  did  not,  as  re- 
quired by  said  policy,  furnish  a  detailed  schedule  and  inven- 
tory showing  the  quantities,  qualities  and  costs  of  the  various 
articles  of  personal  property  and  merchandise  alleged  to  have 
been  destroyed.  W.  &  W., 

Attorneys  for  Defendant 

NoTBi — From  Coleman  t.  iDsurance  Co.,  49  O.  S.  810. 

Sec.  711.  Answer  setting  up  fraudulent  representations 
and  concealment  as  to  Incumbrances  by  insured.— 

1.  For  defense  to  this  action  defendant  says  that  by  the  terms 
of  said  policy  of  insurance  it  was,  among  other  things,  stipu- 
lated and  agreed  that  the  defendant  should  not  be  liable  on 
said  policy  of  insurance  if  there  should  be  any  false  represen- 
tation as  to  the  condition,  situation  or  occupancy  of  said  prop- 
erty, or  if  there  should  be  any  misrepresentation  whatever  by 
the  assured,  or  if  the  interest  of  the  assured  in  the  property 
be  not  truly  stated  in  the  application,  which  is,  by  agree- 
ment of  said  parties,  a  part  of  the  contract  of  insurance,  and 
a  warranty  by  the  assured  of  the  truth  of  the  facts  there' n 
stated. 

Defendant  says  that  plaintiff,  A.  0.,  in  the  application  for 
said  insurance,  falsely  represented  that  said  property  was  un- 
incumbered, save  by  a  mortgage  for  $ ,  and  falsely  repre- 
sented that  he  was  the  absolute  owner  of  said  property,  sub- 
ject only  to  said  mortgage  for  $ ,  whereas,  in  tact  and  in 

truth,  said  property  was  at  that  time  incumbered  by  mort- 
gage in  the  amount  of  $ (and  interest  on  said  sum  at  eight 

per  cent,  for  a  length  of  time  not  known  by  this  defendant); 
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and  said  0.  was  not  the  owner  of  said  property,  subject  only 

to  said  mortgage  for  $ ^  all  of  which  was  well  known  to 

said  A.  C,  but  was  wholly  unknown*  to  the  defendant.  And 
by  reason  of  said  misrepresentation  and  the  failure  of  said  as- 
sured to  truly  state  his  interest  in  said  property,  said  policy 
of  insurance  is  wholly  void  and  of  no  force  and  effect  what- 
ever. 

2.  Defendant  says  that  the  policy  of  insurance  sued  on  in 
this  action  was  issued  by  defendant  to  said  A.  C.  upon  his 
written  application  therefor,  and,  by  the  agreement  of  the  par- 
ties to  said  policy,  said  application  was  to  oe  a  part  of  the  con- 
tract of  insurance,  and  a  warranty  by  the  assured  of  the  truth 
of  the  matter  therein  stated.  And  defendant  says  that  by  the 
terms  of  said  policy  and  application,  it  was  furtner  stipulated 
and  agreed  that  any  omission  to  make  known  every  fact  ma- 
terial to  the  risk  should  render  the  said  policy  void. 

Defendant  says  said  A.  C.  omitted  to  make  known  to  defend- 
ant that  said  property  was  incumbered  by  mortgage  to  the 
amount  of  $ ^  and  unpaid  interest  thereon,  or  was  incum- 
bered more  than  $ .    Defendant  says  that  said  property 

was  incumbered  to  the  extent  of  $ (and  unpaid  interest 

thereon,  the  amount  of  which  is  to  defendant  unknown),  by 
mortga^  valid  and  subsisting,  as  said  A.  C.  well  knew  when 
he  applied  for  said  insurance,  but  said  fact  was  wholly  un- 
known to  defendant.  The  fact  of  said  property  being  so  in- 
cumbered was  material  to  the  risk,  and  said  A.  C.'s  omission 
to  make  said  fact  known,  by  the  terms  of  said  policy  and 
agreement  of  the  parties  thereto,  avoids  the  same. 

3.  Defendant  says  that  the  policy  of  insurance  sued  on  in 
this  action  was  issued  by  the  defendant  to  the  said  A«  C.  upon 
his  written  application  therefor,  and  by  the  agreement  of  the 
parties  to  said  policy  said  application  was  to  be  a  part  of  the 
contract  of  insurance,  and  warranty  by  the  assured  of  the 
truth  of  the  matter  therein  stated.  And  defendant  says  that, 
by  reason  of  the  premises,  said  policy  of  insurance  has  become 
void,  and  plaintiff  ought  not  recover  thereon.  Wherefore  de- 
fendant asks  to  be  dismissed  with  its  costs. 

Note. — The  action  of  a  soliciting  agent  in  wrong^uUy  stating  facts  cor- 
rectly given  him  by  assured  binds  the  company.  Insurance  Ca  ▼.  Williams^ 
39  O.  S.  684  He  is  the  agent  of  the  company  and  not  of  applicant  R  SL,  Ma 
8644 ;  Savings  Bank  &  B.  Ass'n  ▼.  Insurance  Ca,  81  Conn.  617.  And  is  acting 
within  scope  of  his  authority  in  filling  up  blank  application&  Rowley  t. 
Insurance  Ca,  86  N.  Y.  650;  Baker  v.  Insurance  Ca,  64  N.  T.  64S-<K>; 
Mowry  v.  Kosendale,  74  N.  Y.  863 ;  Flynn  ▼.  Insurance  Ca.  78  N.  Y.  677. 

See.  712.  Answer  that  policy  is  invalidated  by  reason  of 

sale  of  property  insured^  and  Judgment  against  same. — 

Defendant  says  that,  among  other  things,  it  was  expressly 
agreed  and  provided  by  said  policy  (and  contraot  of  insar- 
ance),  that  if  said  property  should  be  sold,  transferred  or  in- 
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cambered  by  mortgage  or  otherwise,  or  levied  on,  or  an; 
change  should  take  place  in  the  title  or  possession  thereof, 
whetner  by  judicial  decree  or  voluntary  transfer,  without  the 
written  consent  of  the  defendant  company,  the  policy  of  in- 
surance  should  be  void. 

Defendant  says  that  after  said  policy  was  issued  as  afore- 
said, A.  C,  the  assured,  on  the day  of ,  18 — ,  and  on 

the day  of j  ^8— ,  executed  and  delivered  to  R  R, 

W.  W.  and  L  C.  his  certain  mortgage  on  said  property  as 

stated  in  the  petition.    On  said day  of ,  18 — ,  said 

A.  C.  further  incumbered  said  premises  by  executing  and  de- 
livering to  J.  H.  a  mortgage  thereon  to  secure  said  H.  the 
payment  of  $ . 

On  the day  of ^  18 — ^  as  set  forth  in  the  petition, 

the  said  A.  0.  sold  to  the  plaintiff  0.  Y.  C.  all  his  right,  title 
and  interest  in  and  to  that  part  of  the  personal  property  cov- 
ered by  said  policy  of  insurance  yet  owned  by  said  A.  0.,  and 
transferred  to  said  C.  Y.  0.  all  his  interest  in  said  property  so 
remaining,  and  said  remaining  part  of  personal  property  ever 
since  the  said day  of ,  18 — ,  has  been  in  the  posses- 
sion of  said  0.  Y.  0. 

By  the  consideration  of  the  common  pleas  court  of 

county,  Ohio,  J.  EL,  having  recovered  two  judgments  against 
the  said  A.  0.  and  another,  caused  executions  to  be  issued 

thereon,  which  executions  were,  on  the day  of ,  18 — , 

duly  levied  on  the  property  insured  by  said  policy,  and  so  said 
property  became  incumbered  to  the  extent  of  $  debt,  and 
costs  $- — . 

R  R  recovered  two  judgments  against  the  said  A.  0.  and 

others  by  the  consideration  of  the  said county  common 

pleas  court  and  caused  executions  to  issue  thereon,  which  said 

executions  were  duly  levied  on  said  property  on  the  -• day 

of ,  18 — ,  and  thereby  said  property  became  incumbered 

to  the  amount  of  $ . 

And  defendant  says,  by  reason  of  the  premises,  said  policy 
of  insurance  has  become  void  (and  was  void  from  the  begin- 
ning), and  plaintiffs  ought  not  to  recover  thereon  against  this 
defendant. 

Wherefore  defendant  asks  to  be  dismissed  with  its  costs. 

NOTBi—  From  Ohio  Yarmen*  Ins.  Ca  ▼.  Haines,  ante,  sea  708L  A  provis- 
ion to  the  effect  that  a  sale  or  transfer  shall  forfeit  a  policy  wiU  not  avoid 
the  policy  unless  the  aasured*B  entire  interest  is  sold.  Blackwell  v.  Insurance 
Ca,  48  O.  a  588. 

Sec.  713.  Answer  that  mortgagee  has  ample  security  in 

real  estate^  and  that  the  policy  became  Yold  because  of 

breach  of  condition  as  to  premises  becoming  yacant. — 

1.  The  defendant  for  answer  to  plaintiff's  petition  admits 
that  plaintiff  and  defendant  are  corporations  as  allof2;ed.     Ad 
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mits  that  defendant  insured,  for  the  consideration  named  in 
plaintiffs  petition,  the  house  of  M.  £.  R  for  the  time  named 
in  said  petition,  and  that  said  policy  of  insurance  was  made 
payable  to  plaintiff  as  its  interest*  might  appear.  Defendant 
says  that  plaintiff  had  made  to  M.  E.  R  a  loan  upon  the 
premises  on  which  said  dwelling  was  situated,  and,  as  addi- 
tional security  to  the  mortgage  received  by  plaintiff,  took  the 
conditional  assignment  in  said  policy  written;  and  this  defend- 
ant avers  on  information  and  belief  that  the  real  estate  cov- 
ered by  said  mortgage  securing  plaintiff  is  ample  security,  and 
that,  by  reason  of  said  condition  written  in  said  policy,  plaintiff 
has,  and  obtained,  no  interest  in  said  policy,  and  for  want  of 
knowledge  this  defendant  denies  all  further  assignment  of 
said  policy  to  plaintiff,  and-  denies  that  there  was  any  consid- 
eration for  any  other  or  further  assignment,  and  denies  that 
plaintiff  has  any  interest  in  any  loss  sustained  by  said  M.  E.  R ; 
and  defendant  denies  that  said  dwelling  was  of  the  value  of 

$ ,  and  denies  that  the  same  was  wholly  consumed  by  fire, 

and  denies  all  allegations  in  said  petition  contained  not  herein 
admitted. 

2.  For  a  second  defense  this  defendant  says  that,  by  the 
terms  and  conditions  of  the  policy  issued  by  this  defendant 
upon  the  dwelling-house  of  said  M.  E.  R,*8aid  policy  be- 
came void  and  was  void,  and  of  no  force  or  effect  on  , 

18 — y  for  this  defendant  says  it  was  provided  in  said  policy 
that  if  said  house  became  vacant  and  unoccupied  without  the 
written  consent  of  defendant,  then  and  in  every  such  case 
the  said  policy  shall  be  void ;  and  defendant  says  that  on 

and  prior  to ,  18 — y  the  said  frame  dwelling-house  had, 

without  the  written  consent  of  this  defendant,  become  vacant 
and  unoccupied,  whereby  said  policy  became  and  was  void 
and  of  no  enact  at  and  prior  to  the  time  of  said  fire  so  alleged 
in  plaintiff's  petition;  whereupon  defendant  asks  to  go  hence 
without  costs.  E.,  D.  &  S., 

Defendant's  Attorneys. 

Note. —  From  Hanover  Ins.  Ca  v.  Citizens'  Savings  &  Ia  AB8*n,  error  to 
circuit  court  of  Cuyahoga  county,  Na  1553^  An  absolute  condition  that 
policy  shaU  be  void  '*  if  the  building  be  vacated  or  left  unoccupied  "  avoids 
the  policy,  alUiough  a  tenant  vacates  before  expiration  of  his  lease  without 
knowledge  or  consent  of  landlord.  Insurance  Co.  v.  Wells,  42  O.  &  619. 
See,  also,  Walsh  v.  Insurance  Ca,  78  K.  Y.  5. 

See.  714.  Answer  claiming  fraudulent  con^ealmeiit  of 

interest  of  and  false  representations  as  to  oceupancy  of 

premises^  and  breach  of  provision  as  to  notice  of  loss. — 

jFirst,    That  heretofore,  to  wit,  on  the  day  of , 

18 — ,  defendant  issued  a  policy  of  insurance  to  plaintiff;  that 
said  policy  was  in  writing,  and  was  substantially  as  set  forth  in 
plaintiff's  petition;  that  said  policy  was  issued  to  plaintiff  in 
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consideration  of  $ and  of  the  conditions  and  limitations 

therein  set  forth,  and  that  among  the  conditions  and  stipala- 
tions  set  forth  in  said  policy,  as  more  fully  set  oat  in  plaintifl^s 
petition,  is  the  following:  [uapy  clattse  (^policy  cu  to  require' 
ment  or  condition  of  description  of  property^] 

But  this  defendant  says  that  tne  interest  of  the  assured  in 
the  property  intended  to  be  insured  by  this  policy  was  not 
truly  stated  to  the  defendant,  but  was  wilfully  concealed,  in 
that  said  property  was  conveyed  and  incumbered  by  two  or 
more  deeas  of  mortage;  and  defendant  says  that  the  interest 
of  the  assured  in  said  property  is  not  the  entire,  unconditional 
and  sole  ownership  of  said  property ;  but  plaintiff  says  that  said 
property  had  been  conveyed  by  said  plaintiff  by  several  mort- 
gae^  deeds,  which  were,  at  the  date  of  the  issue  of  said  policy 

ana  continued  until  the  time  of  the  fire  on  the day  of 

,  18 — y  liens  and  incumbrances  on  said  property,  to  the 

extent  of  its  entire  value. 

[False  representations  as  to  occupcmoy  qf  premises.'] 

Second  defense.  The  defendant  [formal  woerm^enf]^  and  fur- 
ther says  that,  among  other  things  represented  to  the  defend- 
ant at  the  time  said  policy  of  insurance  was  procured,  was  that 
the  buildinps  desired  to  be  insured  were  occupied  by  the  in- 
sured and  i^milv  as  a  dwelling  and  saloon  and  for  no  other 
purposes;  and  defendant  says  that  said  building  were  occu- 
pied  as  a  public  dance  hall,  and  were  leased  to  societies,  to  wit, 
the  second  story  thereof,  and  that  such  representations  made 
by  plaintiff  as  to  the  occupancy  of  said  premises,  as  heretofore 
set  forth,  were  false,  were  known  by  plaintiff  to  be  false,  and 
were  made  for  the  purpose  of  defrauding  the  defendant. 

[Breach  of  conditions.'] 

Third  defense.  The  defendant  [formal  avennent]  further 
says  that  among  other  terms,  conditions  and  agreements  in 
said  policy  was  the  following,  to  wit:  ^^When  a  fire  has  oc- 
curred injuring  the  property  herein  described,  the  assured 
shall  give  immediate  notice  of  the  loss  in  writing  to  this  com- 
pany, and  within  fifteen  days  after  the  fire,  unless  the  time 
be  extended  by  the  company  in  writing,  shall  render  to  the 
company,"  etc.  And  said  defendant  says  that  the  plaintiff 
did  not  render  to  the  defendant,  within  fifteen  days  after  the 
fire,  a  particular  statement  of  the  loss,  signed  and  sworn  to 
by  the  assured,  stating  such  knowledge  or  information  as  the 
assured  had'  been  able  to  obtain  as  to  the  origin  and  circum- 
stances of  the  said  fire,  and  also  stating  the  title  and  interest 
of  the  assured  and  of  all  others  in  the  property,  the  cost 
value  thereof,  the  amount  of  loss  or  damage,  all  other  insur- 
ance covering  any  of  said  property,  and  a  copy  of  the  written 
parts  of  all  policies,  and  the  occupation  of  the  entire  premises ; 
und  defendant  says  that  the  time  for  surrendering  snch  state- 
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ment  was  not  extended  by  the  defendant,  and  defendant  de- 
nies that  it  waived  the  rendering  of  said  statement  within 
fifteen  days  and  by  any  act  of  defendant  prevented  plaintiff 
from  complying  with  that  provision  of  the  policy. 

Fourth  defense.  And  for  a  fourth  defense  herein  the  de- 
fendant refers  to  each  and  all  of  the  allegations  contained  in 
the  first,  second  and  third  defenses  ana  makes  them  a  part 
hereof  as  fully  and  completely  as  though  written  at  length 
herein ;  and  defendant  further  says  that  it  is  a  corporation  or- 

Sanized  under  the  laws  of  the  state  of  Pennsylvania,  and  it 
enies  each  and  every  other  allegation  and  statement  con- 
tained in  said  petition. 
Therefore  this  defendant  asks  to  be  dismissed  with  its  costs. 

J.  O.  W., 
Attorney  for  Defendant. 

NOTB.— From  United  Fireman's  Ins.  Ca  t.  Kukral,  error  to  circuit 
oourt  of  Cayahoga  county,  Na  1699,  37  W.  L.  R  811. 

Sec.  716.  inswer  by  assignee  of  policy  held  as  collateral 
security. — 

{Caption.} 

That  ever  since  the day  of ^  18 — ^  he  has  been  and 

now  is  the  bona  Ade  owner  and  holder  of  a  certain  promis- 
sory note,  of  which  the  following  is  a  true  copy,  to  wit* 
{.Copy  of  note  of  the  assuredj  with  tndorsements.'] 

That  there  is  due  to  this  answering  defendant  from  said 

F.  K.  and  M.  K.,  upon  said  promissory  note,  the  sum  of  $ y 

with  interest  at  the  rate  of per  cent,  on  $ thereof 

from y  18 — ;  on  $ thereof  at per  cent,  from 

,  18 — ;  on  $ thereof  from j  18 — j  and  on 

$ from y  18 — . 

That  to  secure  the  payment  of  said  promissory  note,  said 

M.  K.,  the  plaintiff  in  this  action,  did  on  the day  of y 

18 — ,  assign  and  transfer  to  this  answering  defendant,  as  col- 
lateral security,  the  sum  of dollars  of  her  claim  against 

the  defendant,  the  U.  F.  Insurance  Company  of ?  set 

forth  in  the  petition  herein,  and  that  on  the  said day  of 

.  18 — ,  this  answering  defendant  duly  notified  said  U.  F. 

Insurance  Oompa'  y  of  said  assignment  and  transfer.  By  rea- 
son of  the  premises  this  answering  defendant  claims  a  valid 
and  subsisting  lien  for  the  payment  of  the  amount  due  him 
upon  said  promissory  note  from  said  defendants,  F.  and  M.  K., 

to  the  extent  of dollars,  upon  the  claim  of  said  M.  K. 

against  said  U.  F.  Insurance  Company,  set  forth  in  the  peti* 
tion  herein,  and  prays  the  court  for  the  protection  of  the 
same.  F.  N., 

Defendant's  Attorney, 
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Sec.  716.  Bepl7  by  Insured  that  breach  of  eonditions  was 
walyed  by  company. — 

And  now  comes  said  plaintiff,  the  Oitizens'  Savings  and 
Loan  Association,  by  M.,  N.  &  W.,  its  attorneys,  and  for  reply 
to  the  second  defense  contained  in  the  answer  filed  herein  by 
said  defendant,  the  H.  Fire  Insurance  Company,  says : 

It  denies  each  and  every  averment  therein  contained. 

Further  replying  to  said  second  defense,  said  plaintiff 
says: 

Said  policy  contained  the  following  provisions  and  no  other 
on  thesabject  of  the  occupancy  of  said  premises:  ^^or  if  the 
above-mentioned  premises  shall  be  occupied  or  used  so  as  to 
increase  the  risk,  or  become  vacant  and  unoccupied,  or  the 
risk  be  increased  by  the  erection  of  adjacent  buildings,  or  by 
any  other  means  whatever,  within  the  knowledge  or  control 
of  the  assured,  without  the  written  assent  of  the  company 
indorsed  hereon,  then  and  in  every  such  case  this  policy  shall 
be  void."  Said  building  was  situated  on  the  rear  part  of  the 
lot  on  which  said  M.  £.  It.  resided,  and  at  the  time  said  policy 
was  issued  was  occupied  by  her  tenants,  all  of  which  was  then 
well  known  to  the  general  agent  of  said  defendant  who  issued 
to  her  said  policy,  and  without  whose  countersigning  said 
policy  was  not  valid.  Afterwards  without  consent  of  said 
M.  £.  R,  and  without  her  power  to  prevent  the  same,  said 
tenants  left  said  house.  She  at  once  notified  said  general 
agent  thereof,  who  told  her  that  it  was  all  right  and  he  would 
call  and  see  her  at  her  house  in  a  few  days,  and  thereby  pre- 
vented her  from  then  insisting  on  written  consent  being  in- 
dorsed on  said  policy  or  obtaining  other  insurance.  Plaintiff 
avers  that  said  defendant  by  said  general  agent  waived  said 
clause,  consented  to  said  house  so  remaining  vacant  until  he 
saw  her,  and  induced  her  and  this  plaintiff  to  believe  said 
policy  in  force.  No  one  did  call  on  said  M.  £.  R  on  behalf 
of  said  defendant  or  said  general  a^ent  until  after  said  fire, 
which  occurred  a  few  days  after  said  notice  to  said  general 
agent.  In  the  meantime  said  M.  £.  R  had  commenced  to 
move  into  said  house  from  her  residence  on  the  front  of  said 
lot,  and  at  the  time  of  said  fire  had  moved  part  of  her  furni- 
ture therein  and  was  occupying  it  during  the  business  hours 
of  the  day  by  placing  and  arranging  therein  said  furniture, 
and  also  during  said  hours  and  others  for  other  living  pur- 
poses. Said  temporary  vacancy  occurred  and  existed  entirely 
from  causes  beyond  the  control  of  said  M.  £.  R  Plaintiff 
avers  that  said  premises  never  were  unoccupied  within  the 
time,  intent  and  meaning  of  said  policy,  that  defendant  as- 
sented to  such  vacancy  and  non-occupancy  as  did  occur,  and 
is  estopped  from  asserting  such  vacancy  and  non-occupancy 
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as  a  defense  herein,  and  that  saoh  vacancy  and  non-occapancj 
as  there  had  been  had  ceased  before  said  fire  ocoarred* 

M.,  N.  &  W., 
Plaintiff's  Attorneys. 

Note. — The  burden  of  proof  of  waiver  is  on  the  plaintiff.  An  agent  may 
waive  by  parol  If  assured  has  notioe  of  limitation  of  agent's  power,  or  if 
there  is  anything  to  put  him  on  inquiry  as  to  his  actoal  anthorify,  then  acts 
in  excess  of  authontjr  are  not  binding.  Wood  on  Fire  Ina.,  sea  411.  By 
accepting  policy  containing  express  limitation  of  agentfs  authority,  the  as- 
surea  is  estopped  from  settmg  up  powers  in  opposition  to  those  eaq>roBsod. 
Catohr  y.  Insurance  Co,  88  N.  J.U  487;  66  N.  T.  274-88a  See  May  on  In- 
surance,  sea  188;  Kyte  t.  Assurance  Ca,  144  Mass.  46;  Hale  t.  Insnranoe 
Ca«  6  Gray,  169 ;'  Worcester  t.  Insurance  Co,  11  Cosh.  866.  A  waiver  eyen 
in  writingby  the  agent  on  his  books  is  held  not  binding.  Walsh  t.  Insur- 
anoe  COt  78  N.  Y.  6.  Questions  which  are  left  unanswered  by  an  applicant 
are  waived  l^  the  undarwxitet;    Insorance  Ckk  ▼•  McOulloo^  81  Ol  &  17C 
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Sea788L  Defenses  to  action  oo  life 
insurance  policy. 

724.  Answer  that  death  was 
caused  by  unlawful  act 

720.  Answer  of  failure  to  pay 
preminma 

726L  Answer  that  insured  made 
false  answers  to  interrog- 
atories as  to  condition  of 
his  heal  til. 


Sea  717.  Ptotie& 

718L  Actions  on  life  insurance 
policy. 

71ft.  Petition  on  mutual  proteo- 
tive  policy. 

780.  Petition  on  mutual  benefit 
policy. 

721.  Petition  by  administrator 
or  executor  on  policy  in- 
suring decedent 

722l  Petition  by  widow  on  life 
insurance  policy  of  hus- 
band. 


Sec.  717.  Parties. —  Where  the  beneficiaries  named  in  a 
policy  die  before  the  assured,  the  policy  reverts  to  the  latter 
and  becomes  subject  to  administration,  upon  which  suit  must 
be  brought  by  an  administrator.^  If  it  be  payable  to  the  as- 
sured, his  executors,  administrators  and  assigns,  for  the  bene- 
fit of  third  persons,  suit  should  also  be  brought  by  the  personal 
representative.'  A  person  who  has  obtained  valid  insurance 
upon  his  own  life  may  dispose  of  it  to  whom  he  pleases,  in 
the  absence  of  prohibitory  legislation  or  contract  stipulation, 
even  though  the  assignee  has  no  insurable  interest.*  One  not 
a  party  to  a  policy  cannot  seek  to  rescind  or  avoid  it,  nor  to 
recover  back  premiums  paid  thereon,  although  he  may  have 
effected  the  policy.* 

Sec.  718.  Actions  on  life  insurance  policy. —  Under  the 
code  the  heirs  or  legal  representative  of  any  member  or 
policy-holder  may  prosecute  an  insurance  company  for  losses 

1  Ryan  y.  Roth  weiler»  GO  O.  a  595.         Eckel  ▼.  Renner,  41  O.  a  SSS ; 

s  Greenfield  ▼.  Insurance  Ga,  47  Valton  ▼.  Insurance  Ca,  20  N.  Y.  83. 
N.  Y.  480 ;  Tripp  v.  Insurance  Co.,  65  *  Insurance  Ck>.  ▼.  Wrigbt»  88  O.  a 
Vt  lOa  584 ;  Insurance  Ca  v.  Wilson,  111 

Mass.  542. 
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which  occnr  on  any  risk,  if  payment  be  withheld  more  than 
two  months  after  the  same  become  dae.^  The  contract  be- 
tween the  parties  mast  be  considered  and  construed  as  an  or- 
dinary contract.*  To  set  forth  a  cause  of  action  upon  a  policy 
of  life  insurance,  the  petition  should  contain  a  statement  of 
the  contract,  the  death  of  the  assured,  and  failure  to  pay  as 
agreed;  an  allegation  that  the  death  of  the  assured  was  not 
caused  by  the  breaking  of  any  conditions  of  the  policy  is  not 
necessary,  and  does  not  require  proof;  nor  is  the  plaintiff 
bound  to  anticipate  the  defense  which  the  defendant  may  set 
up.*  But  where  the  plaintiff  relies  upon  the  provisions  of  a 
statute  of  a  state  where  the  defendant  company  was  organ- 
ized, to  avoid  the  effect  of  a  forfeiture  for  non-payment  of 
premiums,  he  must  aver  facts  bringing  his  case  within  such 
provisions.^  Where  a  policy  is  void  by  reason  of  uninten- 
tional misrepresentations,  an  action  will  lie  to  recover  pre- 
miums paid  thereon.*  Where  a  company  refuses  to  receive 
premiums  on  the  ground  that  the  policy  has  lapsed  for  non- 
payment of  the  premiums  at  the  time  stipulated,  the  assured 
may  go  into  a  court  of  equity  to  have  the  rights  under  the 
policy  determined,  and  compel  the  company  to  receive  the 
premiums  thereon.*  The  beneficiary  of  a  policy  may  ask  to 
have  a  mistake  as  to  age  corrected  where  there  was  no  fraud, 
:vnd  maintain  an  action  to  recover  on  the  policy  as  corrected.^ 
In  an  action  upon  a  certificate  of  membership  of  a  mutual 
insurance  company  which  entitles  the  beneficiary  to  so  much 
as  may  be  realized  from  one  assessment,  the  petition  need  not 
aver  the  number  of  members  of  the  company  against  whom 
assessments  may  be  made.*  Other  questions,  such  as  plead- 
ing conditions,  insurable  interest  and  attaching  copies,  have 
been  discussed  in  a  former  section  and  are  equally  applicable 
here.* 

1 R  a,  sea  8601.  « Insurance  Ca  v.  Pyle,  44  a  a  19. 

'^Insurance  Ga  v.  Fyle,  44  O.  &  <  Insurance  Ca  ▼.  Tullidge,  80  O.  SL 

19 ;  McEvoy  v.  M.  Mut  Ins.  Co.,  8  O.  240. 

a  a  578.  TLife  Ins.  Oa  t.  Goodale^  8  Am. 

s  HaU  y.  Scottish  Rite  K.  T.  &a  Law  Rec.  88a 

Ass*n,  6  O.  C  C.  141,  quoting  from  ^  Elkhart;    eta     Belief    Asb*b   ▼. 

Boone's  Pleading,  sea  166.  Houghton,  108  Ind.  286;  Excelsior 

^Scheifers    ▼.  Insurance    Ca,  46  Mut  Aid  Ass'n  t.  Riddle^  91  Ind.  84 

O.  a4ia  Mnfe.  sees.  67,  698. 
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See.  719.  Petition  on  mutual  protective  policy. — 

The  plaintiff,  C.  S.,  says  that  the  defendant,  the  M.  Y. 
Mataal  Kelief  Association,  is  an  association  of  persons  daly 
incorporated  under  the  laws  of  the  state  of  Ohio,  for  the  pur- 
pose of  paying  stipulated  sums  to  the  family  or  heirs  of  its 
members  and  others  named  in  its  policies. 

The  plaintiff  further  says  that  at  the  request  of  said  defend- 
ant, A.  8.,  the  hasband  of  said  plaintiff,  became  insured  in  the 

second  division  of  said  association,  on  the day  of , 

18 — ;  and  in  consideration  of  the  sum  of dollars  then 

paid  by  said  A.  8.,  and  the  further  consideration  to  pay  certain 
death  and  other  assessments  that  he  might  be  called  upon  to 
pay  by  said  defendant  company,  said  defendant  delivered  to 
nim  its  written  and  printed  agreement  (a  true  copy  of  which 
is  hereto  annexed  as  an  exhibit  only),  whereby  it  agreed  and 
promised  that  after  due  notice  and  satisfactory  proof  of  the 
death  of  said  A.  8.,  and  within  sixty  days  thereafter,  it  would 

pay  to  this  plaintiff,  the  wife  of  said  A.  8.,  the  sum  of 

dollars  from  the  death  fund. 

In  case,  however,  the  death  fund  of  said  division  at  the  date 
of  such  death  shall  be  less  than  that  sum,  then,  and  in  that 
case,  a  sum  equal  to  the  amount  actually  received  from  one 
death  assessment  upon  all  the  members  of  said  division  at  the 
time  of  such  death. 

That  said  association  promised  and  agreed  to  keep  and  main- 
tain, at  all  times,  a  death  fund,  subject  to  the  payment  of 
death  losses,  equal  to  the  largest  sum  payable  on  the  death  of 
a  member. 

Plaintiff  says  that  on  the day  of ,  18 — ,  said  A.  8. 

(lied,  and  on ,  18 — ,  said  defendant  was  duly  notified,  and 

satisfactory  proof  thereof  was  made  to  the  officers  of  said 
defendant  corporation. 

Plaintiff  says  that  at  the  date  of  the  death  of  A.  8.,  the 
death  fund  of  said  second  division  amounted  at  least  to  the 

sum  of dollars,  and  said  association  were  bound  to  have 

said  sum  on  hand  to  pay  the  same,  and,  as  plaintiff  avers,  did 
have  that  sum  on  hand  as  a^  death  fund  irom  whioh  to  pay 
death  losses;  and  ought,  in  accordance  with  the  terms  of  said 
agreement,  to  have  paid  the  said  sum  to  the  plaintiff  within 
sixty  days  thereafter. 

But  plaintiff  avers  that  said  defendant  has  not  paid  said  sum 
or  any  part  thereof. 

Pkantiff  says  that  said  defendant  is  indebted  to  her  in  the 

sum  of dollars,  with  interest  thereon  from  ,  18 — , 

and  for  which  sum  and  costs  she  prays  Judgment. 

J.  &  M.,  rlaintiff^s  Attorneys. 

NOOL—  From  Mahoning  VaUey  Mutual  Relief  Ass'n  v.  Seyler,  error  to 
oirooit  court  of  Mahoning  county,  Ohio,  Na  1495.  The  right  to  sue  cannot 
be  taken  away  by  contract  Council  v.  Garrigua,  104  Ind.  188 ;  Bauer  v. 
Samson  Lodges  Iw  Ind.  263;  Supreme  Council  y.  Forsinger,  120  Ind.  021 
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Sec.  720.  Petition  on  mntual  benefit  policy. — 

Plaintiff  says  that  defendant  is  a  corporation  created  and 
existing  ander  the  laws  of  the  state  of  Illinois,  and  doing  basi- 
ness  and  having  a  place  of  business  in  the  state  of  Ohio.  That 

on  the day  or j  18 — ,  the  defendant  in  consideration 

of  the  payment  of  the  asual  membership  fee,  and  agreement 
to  pay  an  annual  expense  assessment  ana  such  mortuary  assess- 
ments as  may  be  levied,  issued  to  one  J.  O.  a  certificate  of 

membership,  being  No. ,  a  copy  of  which  certificate  is 

hereto  annexed  and  marked  "  Exhibit  A,"  upon  the  terms  of 
which  certificate  defendant  promised  and  asreed  to  pay  to 

E lain  tiff  herein,  in  case  of  death  of  said  J.  O.,  all  that  shall 
ave  been  collected  from  one  assessment  upon  the  members 
of  said  association,  after  first  making  provision  for  the  ^aranty 
fund,  provided  that  such  indemnity  lund  so  to  be  paid  shall  in 

no  event  exceed  the  sum  of dollars,  and  to  pay  said  sum 

of  money days  from  the  receipt  of  satisfactory  proofs  of 

death.  That  on  the day  of ,  18 — ^  at  B.,  Pa.,  the  said 

J.  O.  died ;  that  proofs  of  death  were  furnished  on  or  about 

^,18—, 

Plaintiff  further  says  that  plaintiff  and  said  J.  O.  had  each 

performed  all  the  conditions  of  said  certificate  on  their  part 

to  be  performed ;  that  defendant,  although  requested,  has  not 

paid  said  sum  of  money  nor  any  part  thereof. 

Wherefore  plaintiff  prays  judgment  against  said  defendant 

in  the  sum  of dollars. 

H.  L.  B.,  Attorney  for  Plaintiff. 

Note.—  From  Total  Abstinence  life  ABB*n  of  America  t.  0*Harni»  Su- 
preme Courts  unreported,  Na  8867. 

Sec.  721.  Petition  by  administrator  or  exeentor  on  pol- 
icy insuring  decedent. — 

[Caption.] 

1.  lAverment  of  corporate  dhwracter  of  company.'] 

2.  [Averment  of  appointment  of  achtinigtrator  or  eoseotUorJ] 
That  on  the day  of ,  18 — ,  in  consideration  of  the 

sum  of  $ — —  then  paid  by  plaintiff's  decedent  to  defendant, 
and  of  the  further  agreement  by  said  decedent  to  pay  to  said 

defendant  company  the  sum  of  $ as  an  annual  premium, 

said  defendant  company  did  execute  and  deliver  to  the  said 
decedent  its  certain  policy  of  insurance  upon  bis  life  (a  copv 
of  which  is  hereto  attached  as  an  exhibit  only),  said  defendl- 
ant  thereby  contracting  to  insure  the  life  of  said  decedent  in 

the  sum  of  $ ,  and  thereby  agreed  to  pay  to  the  estate  of 

said  A.  B.,  deceased,  the  sum  of  f .    [Here  state  euoh  terma 

yolicy  as  seem  essential.'] 

^hat  on  the  day  of ,  18 — ,  the  said  A.  R  died 

from [state  cause  of  death],  and  not  within  any  of  the 

causes  excepted  in  and  by  the  terms  of  said  policy,  by  which 


"/^ 
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it  was  provided  it  would  not  pay  a  death  loss  in  case  death 
resulted  therefrom. 

That  the  said  A.  B.,  during  his  life-time,  fully  and  completely 
complied  with  all  the  terms  and  conditions  of  said  policy  oi 
insurance,  and  this  plaintiff,  as  his  legal  representative,  has 
likewise  complied  with  all  conditions  to  be  bv  him  performed, 
and  has  made  proof  of  the  death  of  the  said  A«  B.,  deceased, 
in  accordance  with  the  terms  of  said  policy. 

There  is  therefore  due  and  owing  this  plaintiff,  as  such  ad- 
ministrator, upon  said  policy  of  insurance,  the  sum.  of  $ j 

for  which  he  asks  judgment. 

Sec.  722.  Petition  by  widow  on  life  insurance  policy  of 
hnsband. — 

ULverm^nt  of  corparaie  oapacUy.'] 

Plaintiff  states  tnat  she  is  the  widow  of  A«  B.,  late  of  the 

city  of  0.,  county  of ^  Ohio,  who  died  at  0.  on  the 

day  of J 18 — . 

That  during  the  life-time  of  her  said  husband  he  entered 

into  a  contract,  to  wit,  on  the day  of ^  18 — ,  with  the 

defendant  company,  bv  which,  in  consideration  of  the  sum  of 
$—  then  by  her'said  husband,  A.  B.,  paid  to  said  defendant 
company  as  a  first  premium,  and  of  the  further  aCTcement  on 
the  part  of  her  said  husband,  A.  B.,  that  he  would  pay  to  said 

defendant  the  sum  of  $- each  and  every  year  as  an  annual 

premium  so  long  as  said  contract  should  remain  in  force,  said 
defendant  company  thereupon,  by  its  written  contract  of  in- 
surance, duly  executed  and  delivered  to  said  A.  B.  upon  the 
date  aforesaid,  did  agree  and  contract  by  its  policy  of  insur- 
ance, a  copy  of  which  is  annexed  hereto  as  an  exhibit  only,  to 
insure  the  ufe  of  said  A.  B.  in  the  sum  of  $ — --,  the  loss  pay* 
able  upon  the  death  of  said  A.  B.  to  this  plaintiff  as  his  widow. 
[H&re  ffiay  le  stated  cmy  terms  of  pdUcy  deemed  essential.] 

That  as  before  stated  said  A.  B.  oied  on  the day  Gi 

,  18 — ,  and  that  he  did  during  his  life-time  punctually  pay 

all  premiums  upon  said  policy  and  perform  all  and  singular 
the  conditions  of  said  policy  to  be  by  him  kept  and  performed, 
and  that  plaintiff  as  his  widow  complied  with  all  conditions 
and  requirements  thereof,  so  far  as  were  required  of  her,  and 

did  on  the day  of ,  18 — ,  duly  notify  said  defendant 

company  of  the  death  of  her  said  husband,  presenting  said  com- 
pany with  proofs  thereof,  as  required  by  saia  policy  oiinsurance. 

lliat  plaintiff  as  such  widow  has  demanded  payment  of  the 
amount  due  her  upon  said  policy  of  insurance  from  said  com- 
pany, which  it  has  failed  and  refused  to  pay  and  still  refuses 
so  to  do. 

There  is  therefore  due  said  plaintiff  from  said  defendant 

upon  said  policy  of  insurance  the  sum  of  $ ,  for  which  she 

asks  judgment. 
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Sec.  728.  Defenses  to  actions  on  life  insurance  policies. — 

Non-payment  of  premiums  at  the  appointed  time/  misrepre- 
sentation made  by  the  assared  as  to  age 'or  as  to  other  insur- 
ance,* or  fraud/  or  as  to  the  use  of  intoxicating  liquors,*  will 
avoid  the  policy  and  discharge  the  insurer.  But  the  denial 
of  having  a  certain  disease  will  not  be  such  misrepresentar 
tion  as  will  invalidate  a  policy  unless  there  were  such  symp- 
toms as  would  reasonably  indicate  the  disease.*  Nor  will  a 
wife  be  barred  of  her  right  of  action  on  a  policy  which  is 
her  exclusive  property,  by  the  fraud  or  misrepresentation  of 
her  husband.'  But  by  statute  in  Ohio  companies  are  estopped, 
after  having  received  three  annual  premiums  on  a  policy, 
from  defending  upon  any  ground  other  than  fraud;  they  can- 
not urge  any  error,  omission  or  misstatement  of  the  assured 
excepting  as  to  age.*  A  policy  issued  upon  answers  and  state- 
ments warranted  to  be  true,  but  which  are  in  fact  false, 
though  unintentionally  so,  is  nevertheless  void.*  If  a  com- 
pany fails  to  give  the  accustomed  notice  of  the  time  when  the 
premium  falls  due,  it  cannot  urge  the  non-payment  of  the 
premium  as  a  defense  to  an  action  therein.^*  Suicide  may  be 
a  defense,  but  the  onus  is  upon  the  company  to  show  that 
death  was  within  such  a  proviso  of  the  policy."  K  insanity 
be  relied  on  to  meet  the  defense  of  suicide  it  must  be  specially 
pleaded."  When  a  defense  made  by  a  mutual  aid  society 
that  the  class  to  which  the  assured  belonged  was  not  fiUed  at 
the  time  of  his  death,  and  that  certain  assessments  have  not 
been  paid,  is  controverted  by  reply,  it  must  be  affirmatively 
proven  by  the  defendant."  Under  a  general  denial  a  defend- 
ant cannot  show  that  death  resulted  from  intentional  injury.^' 

1  Robert  y.  Insurance  Ca,  1  Disn.  855.       <  R  &,  sec.  8626i.    See  Lowe  v.  In- 

<  Low  v.  Insurance  Ca,  10  Am.  Law    eurance  Ca,  41  O.  8L  2791 

Rea  aia  *  Insurance  Ca  ▼.  Pyle^  44  O.  a  19l 

'Penniston  t.  Insurance  Cou,  4  W.  >*  Insurance  Ca  v.  Smith,  44  O.  8l 

L.  a  985.  ISe. 

^Insurance  Ca  v.  Sandal,  8  W.  L.  u  Scbults  v.  Insurance  Ca,  43  Ol  & 

R  569.  217. 

>  Insurance  Ca  t.  Holterhofif,  2  CL  ^^  Schults  t.  Insurance  Co,  4  W.  I* 

a  a  R  879.  R  84a 

<  Insurance  Ca  t.  Reif,  1  W.  L.  R  i>  Hall  t.  Aid  Association,  6  O.  a  C 
290.  187 ;  Boone's  Pleadings,  sea  150. 

7  Insurance  Ca  ▼.  Applegate,  7  O.  a      i*  Cobum  y.  Insurance  Ca,  145 
292.  22^ 
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A  company  after  having  recognized  a  beneficiary  for  a  nam- 
ber  of  years  cannot  be  permitted  to  deny  his  right  to  sue  on 
a  policy.^  And  so  will  a  company  which  receires  payments 
on  policies  after  the  time  at  which  they  fall  due  be  estopped 
from  claiming  forfeiture  by  reason  of  non-payment ;  *  and  the 
company  is  bound  by  representations  made  by  their  duly  au- 
thorized agents  within  the  scope  of  their  authority.'  Where 
the  defense  in  an  action  on  a  life  policy  is  that  the  policy  had 
lapsed  for  non-payment  of  premiums,  and  that  the  assured 
had  procured  it  to  be  reinstated  by  representations  as  to  his 
health  which  he  knew  at  the  time  were  false,  defendant  must 
prove  that  the  assured  knew  such  representations  to  be  false.^ 
Sec.  724.  Answer  that  death  was  cansed  by  nnlawf al  act. 

I  Caption  and  formal  afo&rments.'] 

That  it  is  provided  in  the  policy  of  insurance  sued  on  that 
if  the  assured  should  die  by  reason  of  his  violation  of  the  laws 
of  any  of  the  states  or  of  the  United  States,  then  the  policy 
should  be  null  and  void. 

That  said  assured  came  to  his  death  as  follows :  [State /ao6$ 
showing  vioUUion  of  Uvid  a/nd  ca/tiae  of  death,'] 

See.  726.  Answer  of  a  failnre  to  pay  premiums. — 

\  Caption  and  formal  avermentsJ] 

That  it  is  provided  in  said  policy  sued  on  that  it  is  given  in 

consideration  of  the  semi-annual  premium  of dollars,  to  be 

paid  before  noon  on  the day  of ,  18 — ,  and ,  18 — , 

and  that  upon  a  failure  to  pay  any  of  said  semi-annual  instal- 
ments on  or  before  the  davs  mentioned,  said  policy  should 
cease  and  determine,  and  all  rights  under  said  policy  should 
be  forfeited. 

That  the  instalment  of  said  premium  notes  falling  due  on 

the day  of ^  18 — ,  was  not  paid  on  or  before  it  fell 

due  [but  was  still  unpaid  at  the  time  of  the  death  of  the  in- 
sured]. 

Sec.  726.  Answer  that  insured  made  false  answer  to  in- 
terrogatories as  to  condition  of  his  health. — 

Defendant  says  that  the  application  of  the  said  J.  O.  to  this 
defendant,  upon  which  said  certificate  and  policy  sued  on  was 
issued,  in  answer  to  interrogatories  therein  contained  the  said 

1  Insurance  Ca    ▼.    Hamilton,  41  *  Insurance  Ckk  ▼.  Wright^  88  O.  &L 

O.  a  27i.  58a 

s  Insurance  Ckk  ▼.  Tullidge,  89  O.  a  ^  Patten  v.  U.  life  Ina  Asb'd,  S4  N. 

344;  Insurance  Ca   ▼.   Doeter,  106  Y.  a  269  (1898).                                                               \ 
U.  a  80 ;  Insurance  Ca  ▼.  Rudwig^ 
U  Ins.  Law  J.  60a 


p 
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J.  O.  stated  that  at  the  time  said  applioation  was  made  be 
was  in  good  health ;  that  he  had  not  then  and  never  had  had 
any  lan^  difficulty ;  that  none  of  his  brothers  or  sisters,  father 
or  mother  had  died  of  oonsnmption  or  any  disease  of  the 
lungs.  He  also  in  said  application  stated  that  he  had  never 
been  rejected  by  any  insurance  company. 

At  the  time  said  statements  were  made  they  were  ail  and 
each  of  them  false  and  untrue,  and  were  known  to  be  so  bv  the 
said  J.  O.  at  the  time  he  made  them ;  and  thev  were  made  by 
the  said  J.  O.  for  the  purpose  of  defrauding  tl^is  defendant.  " 

Two  sisters  of  saia  J.  O.  died  of  lung  disease.  At  the 
time  said  application  was  made  the  said  J.  O.  had  consump- 
tion, and  he  knew  it ;  of  which  disease  he  died  at  the  time 
alleged  in  the  petition.  He  had  made  application  to  an  insur- 
ance company  and  been  rejected  but  a  short  time  before  he 
made  the  application  upon  which  this  policy  was  issued  for 
the  reason  tnat  he  had  aisease  of  the  lungs.  Said  statements 
were  the  basis  upon  which  said  policy  was  issued,  and  this  de- 
fendant is  not  liable  upon  said  certificate  and  policy,  and 
prays  to  be  discharged  and  recover  its  costs  herein. 

J.  H.  N.,  Attorney  for  Defendant. 
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